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INTRODUCTION

At its core, this is a case about the relationship between two sovereigns: the

State of Minnesota and the Minnesota Chippewa Tribe. By virtue of geography those

sovereigns are inextricably linked--the Minnesota Chippewa Tribe (“the MCT” or

“the Tribe”) being wholly circumscribed by the State of Minnesota - yet, it is es-

sential that the Court not allow this geographic nexus to overshadow the more im-

portant question of tribal power and the federally ratified power of the Tribe to

self-organize and govern its own affairs. The State's position in this case re-

fuses to respect that power and seeks to both contract the subject matter juris-

diction of the Tribe and reclassify the constitutional structure of the MCT. In

both respects, the State goes too far and its position must be rejected.

ARGUMENT

Without belaboring the arguments fully set forth in Mr. Losh's initial brief,

three additional points warrant discussion. First, although the State necessarily

asks the Court to overturn State v. Johnson in order to support the decision of

the court of appeals, Johnson was properly decided and should not be overturned.

Second, the State's attempt to interpret the bands of the MCT as independent

tribes is legally unsupported and contravenes federal law. Third, the application

of the Duro Fix and United States v. Lara is not limited to the exercise of crim-

inal jurisdiction and compels a rebalancing of interests by this Court.
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I. STATE v. JOHNSON WAS PROPERLY DECIDED AND DICTATES THAT THE CONDUCT IN THIS

CASE IS CIVIL/REGULATORY RATHER THAN CRIMINAL/PROHIBITORY

Mr. Losh and the State agree that the general conduct at issue in this case is

driving. Respondent Br. at 3. The parties further agree that the narrow conduct at

issue is driving after *2 revocation.
[FN1]

Respondent Br. at 7. If this were the

end of the inquiry - and, indeed, it should be - the State lacks subject matter

jurisdiction over Mr. Losh under State v. Johnson. That is, in State v. Johnson,

this Court held that the narrow conduct of driving after revocation is civil/

regulatory and not criminal/prohibitory. Johnson, 598 N.W.2d 680, 684 (Minn.

1999). This Court's decision in Johnson was not predicated upon the particular of-

fense that lead to the defendant's revocation of driving privileges. Rather, it

recognized that a wide variety of conduct may lead to revocation of a driver's li-

cense:

FN1. The State is somewhat inconsistent in its characterization of the prop-

er test, sometimes argu narrow conduct is “driving after revocation where

the revocation was based on a DWI conviction,” Respondent Br. at 3, and

sometimes arguing-correctly - that the narrow focus is simply “driving after

revocation.” Respondent Br. at 7.

A fundamental difference between the offense of driving after revocation and other

traffic offenses is that driving after revocation is a subsequent violation com-

mitted only after a driver's license has been revoked because of a prior offense.

See Minn. Stat. § 171.24, subd. 2. Obviously the prior offense carries its own

sanction based on the severity of the conduct. As each offense is triggered by

different and unrelated conduct, the issue might then arise whether fairness

should dictate that the nature of the subsequent offense, for purposes of the

Stone analysis, not be measured by the nature of the prior offense, because if it

were the offender could be subject to being sanctioned twice for the prior of-

fense.

Johnson, 598 N.W.2d at 684 (emphasis added).

The Court in Johnson did not distinguish between driving after revocation charges

based on less or more serious offenses. Rather, in recognizing that the sanctions

for the predicate offenses vary, the Court clearly understood and held that the

narrow conduct at issue is driving after revocation and that no further inquiry is

necessary. Yet both the State and the court of appeals go a step beyond what is

authorized by the United States Supreme Court in the Cabazon case and this Court's

prior decision in Stone. The court of appeals converts the Stone test inio a

“narrow conduct plus” analysis, which requires not merely an examination of the

narrow conduct *3 at issue - driving after revocation but also the severity of the

offense that lead to the defendant's revocation. The court of appeals' proposed

test would not only result in a fundamental sea change in how Minnesota courts ap-

ply Cabazon and Stone and implicate fundamental issues of fairness, but would also
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undermine the legislature's intent with respect to the driving after revocation

offense.

As both Mr. Losh and the State have articulated in their respective briefs, a wide

range of conduct may lead to revocation of a driver's license, including: felon-

ies, such as criminal vehicular homicide (Minn. Stat. § 171.17(2)) and fleeing a

peace officer in a motor vehicle (Minn. Stat. § 609.487); gross misdemeanors, such

as failing to stop for a school bus when children are present (Minn. Stat.

§169.444(2)(b)); and misdemeanors, such as failure to produce proof of insurance

(Minn. Stat. § 169.791). Despite the fact that the severity of these offenses do

vary significantly, the legislature determined that the crime of driving after re-

vocation is, itself, a misdemeanor, regardless of what conduct prompted the revoc-

ation. Minn. Stat. § 171.24(2). Similarly, the legislature has concluded that both

the “less significant” offense of suspension of a driver's license (Minn. Stat. §

171.18) and the “more significant” offense of cancellation - other than as inimic-

al to public safety of a driver's license (Minn. Stat. § 171.14) are misdemeanor

offenses as well. Minn. Stat. §§ 171.24(1),(3). Indeed, it is only the offense of

driving after cancellation-inimical to public safety (“DAC-IPS”) that the legis-

lature has concluded rises to the level of a gross misdemeanor. Minn. Stat. §

171.24(5).

It is the very nature of the DAC-IPS offense, which the legislature has recognized

as implicating heightened public policy considerations, and for which the legis-

lature has meted out a more severe punishment, that justified this Court's conclu-

sion in State v. Busse, 644 N.W.2d 79 (Minn. 2002). As the Johnson Court recog-

nized, those heightened considerations are simply not *4 present with respect to a

driving after revocation offense, whether predicated on an insurance violation or

a more serious offense. Indeed, the legislature could have provided for a more

severe penalty for individuals that drive after revocation based on a prior

vehicular homicide; yet, it chose not to do so. Having made those determinations,

it would be imprudent for the Court to substitute its judgment for that of the le-

gislature.

Furthermore, the test propounded by the court of appeals proves unworkable in that

it provides no reasonable bright line application. Once courts are required to

consider the nature of the predicate offense to ascertain subject matter jurisdic-

tion, there is no meaningful stopping point. For instance, is an individual - such

as Mr. Losh - who has been convicted of a single driving under the influence

charge less of a risk to the public than an individual who has been twice con-

victed? Would a recent conviction be more of a risk than one, like Mr. Losh's,

that is five years old? These questions are certainly relevant to a determination

of a heightened public policy concern but they are not amenable to what should be

a relatively prosaic determination of subject matter jurisdiction. The court of

appeals' test would legitimately open the door for these kinds of inquiries, which

are inappropriate as a matter of public policy and prudential considerations.
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II. THE STATE'S EXAMINATION OF THE TRIBAL STRUCTURE OF THE MCT IS IMPROPER

The State spends a significant amount of time examining the constitution and

structure of the MCT. Respondent Br. at 14-18. This inquiry is irrelevant. The MCT

is the federally-recognized entity, whose constitution has been ratified by the

federal government. How the MCT chooses to structure itself, and whether it has

opted for a more or less centralized model is beside the point. It is not disputed

that Mr. Losh is a member of the MCT and that he was arrested on MCT land. For the

State to treat the bands as separate for jurisdictional purposes *5 undermines the

very rationale for which the disparate bands chose to unify in the first place -

to become a single tribe. As such, Mr. Losh must be treated as a member of the

Tribe for purposes of determining jurisdiction.

III. THE COURT MUST REBALANCE THE INTERESTS IN LIGHT OF THE DURO FIX AND UNITED

STATES v. LARA

Even if Mr. Losh is not considered a member of the Tribe for purposes of determin-

ing jurisdiction, the State nevertheless lacks subject matter jurisdiction. This

is true for two reasons. First, for the reasons explained in Mr. Losh's initial

brief, the vitality of this Court's decision in State v. R.M.H., 617 N.W.2d 55

(Minn. 2000), is questionable in light of the Duro Fix and United States v. Lara,

541 U.S. 193 (2004). This Court apparently was not made aware of the Duro Fix when

it decided R.M.II. Subsequently, the Duro Fix has been affirmed by the United

States Supreme Court

The State argues that the Duro Fix and Lara do not affect this Court's decision in

R.M.H. because, “Lara was clear in issuing the opinion that the decision was

strictly pertinent to the exercise of criminal jurisdiction.” Respondent Br. at

12. The State's apparent position is that if the crime of driving after revocation

is determined to be civil/regulatory, then the State is exercising civil - rather

than criminal - jurisdiction. This position is incorrect.

Unlike Minnesota, North Dakota - where the Lara case was venued - is not a Public

Law 280 state. Rather, the tribes in North Dakota have inherent power to exercise

criminal jurisdiction, which has not been federally restricted. As such, the

Court's decision in Lara was not conscious of the criminal/prohibitory - civil/

regulatory distinction set forth in Cabazon. For the State to therefore read

Cabazon as a limitation on Lara is disingenuous. The State cannot seriously con-

tend that its exercise of jurisdiction over Mr. Losh would be civil rather than

criminal. Driving after revocation is a misdemeanor, punishable by incarceration

and significant *6 fines. To convict Mr. Losh of that crime, the State must prove

its case beyond a reasonable doubt. These are the hallmarks of a criminal offense.

The Cabazon decision merely concedes that some crimes are more regulatory than

others and that jurisdiction over those regulatory crimes has not been withdrawn

from the Indian tribes as a result of Public Law 280. What the Duro Fix and Lara
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confirm is that - to the extent the Tribe may exercise limited criminal jurisdic-

tion as permitted by Cabazon and Stone - it may exercise that jurisdiction over

nonmember indians as well. As such. even if Mr. Losh were a nonmember indian -

which he is not - the Leech Lake band would have the power to exercise jurisdic-

tion over him and the State would not.
[FN2]

FN2. The State's other argument that this Court's decision not to review

State v. Hart, A05-1320, 2006 WL 1229587 (Minn. Ct. App. May 9, 2006) demon-

strates that it chose not to overrule R.M.H. is simply wrong and requires no

further consideration. Respondent Br. at 13. Goodyear Tire & Rubber Co. v.

Dynamic Air, Inc., 702 N.W.2d 237, 245-46 (Minn. 2005) (“[W]e have warned

against the temptation to read significance into a denial of further re-

view.”) (citing Murphy v. Milbank Mutual Ins. Co., 388 N.W.2d 732, 739

(Minn. 1986)).

Second, at a minimum, this Court needs to rebalance the interests set forth in

R.M.H. in light of the Lara decision. In Lara, the Court confirmed that it was the

inherent power of the tribe to prosecute offenses against nonmembers that had been

restored as a result of the Duro Fix. Lara, 541 U.S. at 200. In recognizing this

inherent power. Congress and the Court sought to expand the authority of the Indi-

an tribes to exercise jurisdiction.

As the State concedes, the issue raised in this case is one of first impression.

Respondent Br. at 14. This Court has never considered how a member of a different

band of the same tribe should be classified for purposes of determining jurisdic-

tion. Because Mr. Losh is a member of the MCT - even if he is not a member of the

Leech Lake Band on which he was arrested - the Band's interest in exercising jur-

isdiction over him is greater than it would be over a nonmember *7 indian. Accord-

ingly, this Court should conclude that even if Mr. Losh is not a member of the

Leech Lake Band, the Band - and, indeed, the overarching Tribe - has a sufficient

interest in exercising authority over him to foreclose the State's subject matter

jurisdiction.

CONCLUSION

For these reasons, the decisions of the district court and the court of appeals

should be reversed and the charge against Mr. Losh dismissed for lack of subject

matter jurisdiction.
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