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1. December 14, 2005 Mr. Losh is arrested on the reser-
vation of the Leech Lake Band of
the Minnesota Chippewa Tribe
and charged with driving a motor
vehicle after revocation under
MN Stat § 171.24(2).

2. February 7, 2006 First appearance held. Mr. Losh
raises a jurisdictional challenge
to the district court's authority
based on the fact that the charged
offense took place on a Chippewa
Reservation and he is a member
of the Chippewa Tribe. Mr. Losh
conditionally pleads not guilty
without waiving his jurisdictional
challenge.

3. June 15, 2006 Based on the submission of cer-
tain documents and briefing by
the State, the District Court for
Itasca County concluded that Mr.
Losh is not insulated from state
government authority in this mat-
ter because he is not a member of
the Leech Lake Band of the Chip-
pewa Tribe.

4. October 3, 2006 After losing on the jurisdictional
issue, Mr. Losh submitted the
case on stipulated facts, pre-
serving the jurisdictional issue
for appeal and seeking an exten-
sion of time to file an appeal,
which the District Court granted
pursuant to MN Crim R.
28.02(4)(3).

5. October 3, 2006 On stipulated facts, the District
Court, the Honorable John A.
Maturi presiding, ruled from the
bench and found Mr. Losh guilty
of driving a motor vehicle after
revocation.

6. October 10, 2006 Appellant filed notice of appeal
with the Clerk of Appellate
Courts.

7. November 1, 2006 Transcripts mailed to the Office
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of the State Public Defender.

8. January 3, 2007 Counsel for Defendant seeks a
14-day extension for filing of the
Appellant's Brief

9. January 4, 2007 Request for extension granted by
Court of Appeals.

10. January 17, 2007 Appellant's brief filed and served.

11. July 12, 2007 Oral argument heard by Min-
nesota Court of Appeals.

12. October 9, 2007 Opinion and Decision of Court of
Appeals filed.

13. November 8, 2007 Petitioner files Petition for the
Review of the Decision of the
Court of Appeals.

14. December 19, 2007 Minnesota Supreme Court ac-
cepts review of the decision of
the Minnesota Court of Appeals.

LEGAL ISSUES

I. For the purpose of determining the state's jurisdiction
over an offense committed by a tribal member in Indian
country, is the misdemeanor offense of driving after re-
vocation under Minn. Stat. § 171.24, subd. 2 necessarily
a criminal/prohibitory offense when the predicate
driver's license revocation is based on an alcohol-re-
lated driving offense?

The district court concluded that, “The offense of driv-
ing after revocation is a civil/regulatory offense for the
purpose of determining P.L. 280 (18 U.S.C. § 1162) jur-
isdiction.” A019. Despite the district court's holding,
and the acceptance thereof by both the State and the de-
fendant, the court of appeals raised the issue sua sponte
and decided the issue without the benefit of briefing
from either party.

II. Does the state have jurisdiction to prosecute a mem-
ber of the Mille Lacs Band of Ojibwe for the misde-
meanor offense of driving after revocation when the
conduct occurred on the Leech Lake reservation of the
Leech Lake Band of Ojibwe, and where the Mille Lacs
Band and the Leech Lake Band are both bands of the
Minnesota Chippewa Tribe.

• The district court held that the state does have juris-
diction under these circumstances. The court of appeals
did not address this issue, even though it was the only
issue raised in the parties' briefs.

STATEMENT OF THE CASE AND FACTS

The stipulated facts relevant to this appeal are undis-
puted and are briefly set forth herein. Additional facts
are referred to below as necessary. On December 14,
2005, Mr. Losh was pulled over for speeding on the re-
servation of the Leech Lake Band of the Minnesota
Chippewa Tribe. A001, A003. He was issued a verbal
warning for speeding, but was arrested and charged by
Itasca County police with the misdemeanor of driving a
motor vehicle after revocation in violation of Minnesota
Statute § 171.24(2). A001. Mr. Losh's license had previ-
ously been revoked for an alcohol-related offense oc-
curring more than five years earlier, on or about Octo-
ber 7, 2000. A003. Mr. Losh is a member of the Chip-
pewa Tribe, but is enrolled in the Mille Lacs Band of
that Tribe, not the Leech Lake Band. A018.

In the District Court for Itasca County, the Honorable
John A. Maturi presiding, Mr. Losh challenged the
State's subject matter jurisdiction, arguing that as he is a
member of the Chippewa Tribe arrested for a misde-
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meanor on Chippewa land, the State lacked jurisdiction
to hear the case. A010. The district court rejected Mr.
Losh's argument, holding that, “Because the defendant
is not an enrolled member of the Leech Lake Band he is
not entitled to the same ‘insulation from state govern-
ment authority’ on the Leech Lake Reservation because
the Leech Lake Band's sovereign interest is not as
strongly implicated as it would be with an enrolled
member.” A019. The district court further held, as a
matter of law, that, “The offense of driving after revoca-
tion is a civil/regulatory offense for the purpose of de-
termining P.L. 280 (18 U.S.C. § 1162) jurisdiction.” Id.
The district court then found Mr. Losh guilty on stipu-
lated facts subject to his appeal on the jurisdictional
challenge. A026.

INTRODUCTION

Although this case implicates a number of significant
issues relating to the sovereignty of the various Indian
tribes in the State of Minnesota and thus provides an
opportunity to revisit this Court's seminal cases on those
topics, it is not necessary to do so. At its core, this case
is more straight forward than it might appear merely
from reading the decisions of the lower courts, which
reached wildly different conclusions about what law to
apply. Indeed, the only thing in common between the
two previous courts that have considered this case is
that they came to the same incorrect conclusion that the
State had jurisdiction over Mr. Losh. It is that error that
this Court should now rectify.

The simple path in this case is the correct one. The
court of appeals incorrectly relied on dicta in this
Court's decision in State v. Busse to conclude that the
driving after revocation statute, held to be civil/
regulatory in State v. Johnson, is transformed into crim-
inal/prohibitory conduct when the revocation is based
on an alcohol offense. But there is no authority to sug-
gest that the same conduct proscribed by a statute can
be either civil or criminal depending on the previous un-
derlying circumstances. Rather, Busse should be recog-
nized as addressing only the particular statute then be-
fore the Court, with Johnson clearly stating that the stat-
ute at issue in this case is civil/regulatory.

The determination of whether Mr. Losh is a member or
non-member tribal Indian is also best kept simple. The
highly unusual structure of the Minnesota Chippewa
Tribe and its six component bands gives rise to rare in-
stances in which a tribal member may commit an of-
fense on the land of a band other than his own, as Mr.
Losh did in this case. The bright line rule, and the prop-
er outcome in this case, is that a member of a federally-
recognized tribe should be considered a “member Indi-
an” for purposes of jurisdiction, regardless of which re-
servation of that tribe the conduct occurred upon.

Following this path, the Court need not overrule any
case or any portion of a case. Indeed, this path harmon-
izes the Court's earlier decisions. By contrast, the path
chosen by the court of appeals would likely require re-
consideration of established precedent and confuse an
otherwise settled area of law. Accordingly, the de-
cisions of the court of appeals and district court should
be reversed, and this Court should hold that the State
lacks jurisdiction over Mr. Losh.

ARGUMENT

“Whether the state has jurisdiction to enforce its laws
with respect to an Indian charged with an offense com-
mitted on his reservation” is an issue that this Court re-
views de novo and without deference to the decisions of
the lower courts. State v. Busse, 644 N.W.2d 79, 82
(Minn. 2002).

I. DRIVING AFTER REVOCATION IS A CIVIL/
REGULATORY OFFENSE, NOT A CRIMINAL/
PROHIBITORY OFFENSE FOR PURPOSES OF

DETERMINING SUBJECT MATTER JURISDIC-
TION

Indian tribes possess “attributes of sovereignty over
both their members and their territory.” California v.
Cabazon Band of Indians, 480 U.S. 202, 207 (1987)
(citing United States v. Mazurie, 419 U.S. 544, 557
(1975)). “This sovereignty is ‘dependent on, and subor-
dinate to, only the Federal Government, not the
States.’ Cabazon, 480 U.S. at 207, 107 S.Ct. at 1087
(citing *8Washington v. Confederated Tribes of Colville
Indian Reservation, 447 U.S. 134, 154, 100 S.Ct. 2069,
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2081, 65 L.Ed.2d 10 (1980)). State laws may only be
applied to tribal Indians on their reservations if Con-
gress has expressly so provided. Cabazon, 480 U.S. at
207, 107 S.Ct. at 1087.” State v. Stone, 572 N.W.2d
725, 728 (Minn. 1997).

The United States Congress provided such authority to
certain designated states in promulgating 18 U.S.C. §
1162(a) (“Pub. L. 280”), which “expressly grants Min-
nesota broad criminal and limited civil jurisdiction over
specified areas of Indian country.” State v. R.M.H., 617
N.W.2d 55, 60 n.5 (Minn. 2000). “The purpose of this
grant was to combat the problem of lawlessness on cer-
tain reservations and the lack of adequate tribal enforce-
ment.” Stone, 572 N.W.2d at 729 (citing Bryant v.
Itasca County, 426 U.S. 373, 379 (1976)). There is “no
bright-line rule which separates a criminal law from a
civil law.” Stone, 572 N.W.2d at 729. However, in
Cabazon, the United States Supreme Court articulated a
test to help courts ascertain when a law is criminal or
civil for purposes of applying the jurisdictional mandate
of Pub. L. 280. 480 U.S. at 210. That test states:
[I]f the intent of a state law is generally to prohibit cer-
tain conduct, it falls within Pub. L. 280's grant of crim-
inal jurisdiction, but if the state law generally permits
the conduct at issue, subject to regulation, it must be
classified as civil/regulatory and Pub. L. 280 does not
authorize its enforcement on an Indian reservation. The
shorthand test is whether the conduct at issue violates
the State's public policy.

Cabazon, 480 U.S. at 209. In Stone, this Court adopted
a variant of the United States Supreme Court's Cabazon
test to hold that Pub. L. 280 only applies to state stat-
utes that *9 are criminal/prohibitory in nature and not
those that are civil/regulatory in focus. Stone, 572
N.W.2d at 730.

A. The Court of Appeals Erred in Applying the
Cabazon/Stone Analysis to the Driving After Revoc-

ation Statute

The Stone decision sought to clarify certain ambiguities
in the Cabazon test. Chief among them was the fact that
the scope of the term “conduct,” and whether conduct
should be defined narrowly or broadly, produced incon-

sistent results at the court of appeals. Stone, 572
N.W.2d at 729. Specifically, some courts focused on
what the Stone Court described as the “broad” conduct
(e.g., driving) while other courts focused on the narrow
conduct (e.g., a particular traffic statute). To address the
inherent merits of both approaches, the Stone Court de-
veloped a two part inquiry:
The first step is to determine the focus of the Cabazon
analysis. The broad conduct will be the focus of the test
unless the narrow conduct presents substantially differ-
ent or heightened public policy concerns. If this is the
case, the narrow conduct must be analyzed apart from
the broad conduct. After identifying the focus of the
Cabazon test, the second step is to apply it. If the con-
duct is generally permitted, subject to exceptions, then
the law controlling the conduct is civil/regulatory. If the
conduct is generally prohibited, the law is criminal/
prohibitory.

Stone, 572 N.W.2d at 730. In essence, the test assists
courts in ascertaining whether the legislature forbade
particular conduct in a statute “to protect society from
serious breaches in the social fabric which threaten
grave harm to persons or property.” Id.

1. The Offense of Driving After Revocation Does not
Present Substantially Different or Heightened Public
Policy Concerns Compared to the Broad Conduct of

Driving

*10 Four non-exhaustive factors assist in determining
whether there are heightened public criminal policies at
play with respect to a particular statute vis-a-vis the
general underlying conduct at issue:
(1) the extent to which the activity directly threatens
physical harm to persons or properties; (2) the extent to
which the law allows for exceptions and exemptions;
(3) the blameworthiness of the actor; [and] (4) the
nature and severity of the potential penalties for a viola-
tion of the law.

Stone, 572 N.W.2d at 730. To comport with the analysis
mandated by Stone and Cabazon, these factors must be
applied to the statutory conduct that Mr. Losh was tried
and convicted for violating.
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Mr. Losh was convicted of the misdemeanor of driving
after revocation, as set forth in Minnesota Statute sec-
tion 171.24(2):
Driving after revocation; misdemeanor. A person is
guilty of a misdemeanor if:
(1) the person's driver's license or driving privilege has
been revoked;
(2) the person has been given notice of or reasonably
should know of the revocation; and
(3) the person disobeys the order by operating in this
state any motor vehicle, the operation of which requires
a driver's license, while the person's license or privilege
is revoked.

Whether the driving after revocation statute implicates
substantially different or heightened public policy con-
cerns was previously addressed by this Court in State v.
Johnson, 598 N.W.2d 680, 684 (Minn. 1999). In that
case, the defendant, a member of the Minnesota Chip-
pewa Tribe (“MCT”), was arrested for driving her
vehicle on the *11 Leech Lake reservation after her li-
cense had been revoked on a previous occasion for fail-
ure to provide proof of insurance. Id. at 681.

In applying the Stone test to analyze whether the focus
should be on the narrow conduct of driving after revoc-
ation, the Court concluded that,
[I]n Stone we held that driving without a valid license
does not raise policy concerns substantially different
from the general policy of public safety and therefore
the violation is civil/regulatory. We would hardly be
consistent to now conclude that even though a tribal
member is not required to have a license at all while
driving on a tribal reservation, driving after revocation
of a license should be an offense that rises to the level
of a “heightened public policy” concern.

Id. at 684.

As such, the Court held that driving after revocation is a
civil/regulatory offense over which the State has no
subject matter jurisdiction “when committed by tribal
members on tribal land.” Id. This statement echoed the
sentiments of Stone, in which the Court held that nu-
merous other misdemeanor driving infractions, includ-
ing speed limits, child restraint laws, seat belt use, etc.,

did not “raise[] policy concerns which are substantially
different or heightened from the general public policy
behind the driving laws [and] are properly analyzed as
part of the broad conduct of driving.” Stone, 572
N.W.2d at 730-31. Despite the clear holding of John-
son, which specifically categorizes the narrow conduct
of driving after revocation as civil/regulatory, the court
of appeals held that the narrow conduct in Mr. Losh's
case implicates heightened public policy concerns due
to the fact that the underlying offense for which Mr.
Losh's license was revoked was a DWI. A239.

*12 The court of appeals based its decision on dicta
from this Court's decision in State v. Busse. In Busse, a
habitual DWI offender, who had four convictions for
driving under the influence of alcohol in a seven year
period, was arrested for driving after cancellation - in-
imical to public safety (“DAC-IPS”), Minn. State. §
171.24(5), on the White Earth Indian Reservation. 644
N.W.2d at 81. In distinguishing the case from the earlier
decision in Johnson, the State argued - and the Court
agreed - that “Busse's charge was different from the
driving after revocation charge at issue” in Johnson. Id.
at 81, 88. At length, the Busse Court distinguished the
narrow conduct of DAC-IPS from driving after revoca-
tion by articulating the myriad heightened public policy
concerns triggered by the legislature's creation of a spe-
cific crime to address habitual DWI offenders. See, e.g.,
id. at 83 (“By rule there are only three circumstances
under which licenses are canceled ... All three relate to
multiple alcohol ... violations and the commissioner is
not allowed any discretion in the cancellation or deni-
al.”); id. at 85 (“[T]he offense of [DAC-IPS] implicates
the necessarily greater concern regarding a person who
has repeatedly (by statute, at least three times) violated
Minnesota's driving under the influence laws, and yet
continues to drive. The legislature and the commission-
er have determined that such persons pose a continuing
hazard to public safety ... and should have their driving
privileges revoked or canceled.”); id. (DAC-IPS is gross
misdemeanor while revocation is misdemeanor); id. at
86 n.9 (“[T]he only circumstance under which a person
can have his license canceled as inimical to public
safety involves repeated drug or alcohol abuse while
driving. Accordingly, it is not our assumption that these
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persons present a heightened danger to public safety - it
is the assumption of the Commissioner of Public *13
Safety, acting under authority delegated by the legis-
lature.”) (emphasis in original); id. at 86 (“The only
persons subject to cancellation under this statutory
scheme are those for whom the punishment stemming
from a second driving under the influence conviction
has failed to change behavior, resulting in a third con-
viction for driving under the influence. This pattern of
behavior signals both a significant drug or alcohol prob-
lem and a defiance of the laws of our state, and, thus, a
significant risk to public safety.”); id. at 87 (“The exist-
ence of a particularly severe threat to safety as reflected
in the status as canceled inimical to public safety distin-
guishes this case from Johnson and Stone.”).

Notwithstanding the clear distinctions being drawn
between Johnson and Busse, the court of appeals in this
case relied on dicta in Busse stating that, “[I]n another
case, a revocation - rather than, as in this case, a cancel-
lation - based on prior alcohol-related offenses may also
reflect heightened public policy concerns and merit the
criminal/prohibitory label.” Id. at 87. Working from that
premise, the court of appeals examined what it deemed
the narrow conduct - “driving after revocation based on
a prior alcohol-related driving offense” - and applied
the four Stone factors:
First, the Stone court has held that violations of laws
that are intended to combat driving under the influence
“create[] a greater risk of direct injury to persons and
property on the roadways.” [Stone, 572 N.W.2d] at 731.
Second, Minnesota law does not provide for exceptions
to or exemptions from the prohibition against driving
after revocation. See Minn. Stat. § 169A.55, subd. 2
(2006) (“[I]f driving is resumed without reinstatement
of driving privileges,... the person will be subject to
criminal penalties.”). Third, a person who continues to
drive after being revoked is blameworthy because that
person is engaging in this conduct despite receiving no-
tice that it is illegal. See id. (requiring commissioner to
send written notice that driving before *14 reinstate-
ment carries criminal penalties); see also Minn. Stat. §
171.17, subd. 3 (2006) (requiring driver to be provided
with written notice immediately upon revocation). And
here, Losh admitted during trial that he knew or should

have known that his driving privileges were revoked.
Finally, the legislature has determined that continuing
to drive after revocation warrants a criminal sanction.
See Minn. Stat. § 169A.55, subd. 2.

A237-38.

In reaching its decision, the court of appeals erred in at
least five ways.

First, the court of appeals incorrectly identified the nar-
row conduct at issue by shifting its focus from the lan-
guage of the driving after revocation statute to the fac-
tual circumstances that caused the revocation in the first
instance. The Stone decision recognizes that in making
the distinction between statutes that are civil/regulatory
versus criminal/prohibitory, a court must look at the
conduct prohibited by statute. 572 N.W.2d at 730. In-
deed, this is precisely what the Court did in Busse: “We
first examine Busse's offense to determine whether the
conduct at issue presents substantially different or
heightened public policy concerns compared to the
broad conduct of driving.” 644 N.W.2d at 83.

Unlike the DAC-IPS offense in Busse, the driving after
revocation statute does not mention, and is not necessar-
ily predicated upon, prior alcohol or drug-related of-
fenses. See Minn. Stat. § 171.24(2). In fact, revocation
of a driver's license can be based on any number of pre-
dicate offenses, including, for example: false statements
to the department of motor vehicles (Minn. Stat. §
171.17(5)); three moving violations within a period of
one year (Minn. Stat. § 171.17(6)); or driving without
insurance (Minn. Stat. § 169.792). *15 In sharp con-
trast, the legislature made the determination in passing
the DAC-IPS statute that there was a heightened public
policy safety concern with respect to a particular class
of offenders - those guilty of multiple drug and alcohol-
related driving infractions - namely that they were inim-
ical to the public safety, as directly stated in the text of
the statute itself. Minn. Stat. § 171.24. No such policy
determination exists with respect to the driving after re-
vocation statute.

By looking beyond the express language of the driving
after revocation statute and investigating the underlying
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facts that triggered the initial revocation, the court of
appeals ignored the very scope question that was
answered in Stone and substituted a regressive analysis
of the factual history of a defendant in order to make a
jurisdictional determination. This was not what the
Court intended in Busse, and the court of appeals erred
in construing Busse to permit such analysis.

Second, the court of appeals' decision violates the pre-
cept that the legislature's intent is best discerned by the
plain meaning of the statute to be interpreted. State v.
Bluhm, 676 NW.2d 649, 651 (Minn. 2004). In passing
laws, the legislature makes determinations about what
conduct is permitted and what conduct is prohibited. It
is not the position of the courts to substitute their judg-
ment for that of the legislature. McNeice v. City of Min-
neapolis, 250 Minn. 142, 147, 84 N.W.2d 232, 236-37
(Minn. 1957) (“It is not for the court to encroach upon
the legislative field by an interpretation which would in
effect rewrite a statute so as to accomplish a result
which might be desirable and at the same time conflict
with the expressed will of the legislature.”). The Court
based its decision in Busse on the fact that it was not ex-
ercising its own judgment, but the *16 judgment of the
legislature, in making the determination that DAC-IPS
presents heightened danger to the public safety. Busse,
644 N.W.2d at 86 n.9. In this case, the legislature has
not provided any indication that driving after revocation
presents the same degree of heightened concern. The
fact that the court of appeals read such meaning into the
statute was error.

Third, the court of appeals ignored the precedent of this
Court - as well as the United States Supreme Court - in
concluding that Minn. Stat. § 171.24(2) is a criminal/
prohibitory statute. Whether the State of Minnesota can
exercise subject matter jurisdiction over Mr. Losh re-
quires ascertaining whether conduct proscribed by stat-
ute is either civil/regulatory or criminal/prohibitory.
Cabazon, 480 U.S. at 208 (“Accordingly, when a State
seeks to enforce a law within an Indian reservation un-
der the authority of Pub L. 280, it must be determined
whether the law is criminal in nature... or civil in
nature...”). Busse also recognized this either/or distinc-
tion: “[h]ere, we must look to whether the law at issue

is civil/regulatory or criminal/prohibitive to determine
whether Congress expressly consented to Minnesota's
jurisdiction ....” Busse, 644 N.W.2d at 83 (quoting
Cabazon, 480 U.S. at 208; R.M.H., 617 N.W.2d 55 at
58-59). Instead of applying the either/or distinction set
forth in Cabazon, R.M.H, and Busse, however, the court
of appeals held that § 171.24(2) is a criminal statute
“under these circumstances.” A239.

Yet, precedent is clear that a statutory provision cannot
be both civil/regulatory and criminal/prohibitory - it
must be one or the other. The court of appeals' analysis,
if accepted, would thrust uncertainty into not just the
driving after revocation statute, but *17 any statute that
has previously been characterized as civil/regulatory.
This is because the underlying facts of a particular of-
fense could convert virtually any offense into a public
safety concern given the right circumstances. This
surely cannot be the intended consequence of the
Court's decision in Busse.

Fourth, the court of appeals erred in holding that driv-
ing after revocation implicated heightened public policy
concerns over the general conduct of driving. Three of
the four factors discussed by the court of appeals
provide no rationale to treat a driving after revocation
charge based on a prior alcohol-related offense differ-
ently than a driving after revocation charge based on an-
other ground: The fact that there are no exemptions or
exceptions to driving after revocation is not unique to
prior alcohol-related offenses, nor is the blameworthi-
ness based on prior notice (an element of the offense),
nor the criminal sanction. A237-38.

The only factor that the court of appeals identified as
justifying disparate treatment for driving after revoca-
tion based on alcohol-related offenses was its view that,
“[T]he Stone court has held that violations of laws that
are intended to combat driving under the influence
*create[] a greater risk of direct injury to persons and
property on the roadways.' [Stone, 572 N.W.2d] at 73.”
A237-38. This is not a fair read of the Stone decision.
The full quotation from Stone states:
Examples of traffic laws which might raise substantially
different or heightened public policy concerns include
Minn. Stat. § 169.121 (prohibiting drinking and driving)
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and Minn. Stat. § 169.13 (prohibiting both reckless and
careless driving). The public policy underlying these
laws is substantially heightened in comparison to the
general scheme of driving *18 laws, in that their viola-
tion creates a greater risk to persons and property on
the roadways.

Stone, 572 N.W.2d at 731 (emphasis added to reflect
court of appeals' partial quotation).

The alcohol-related offenses referred to in the Stone de-
cision were the actual crimes of driving while under the
influence. (Minn. Stat. § 169.121 (1997) (entitled
“Drivers under influence of alcohol or controlled sub-
stance”) was repealed in 2000 by ch. 478, art. 2 § 8 and
replaced with Minn. Stat. §§169A.20-27 (the driving
while impaired statutes)). The statutes discussed in
Stone did not relate to subsequent offenses that do not
involve alcohol. Indeed, the Johnson Court made clear
that it would be improper to measure the subsequent of-
fense by the nature of the prior offense. Johnson, 598
N.W.2d at 684. The Busse Court did not need to reach
this issue because the very offense of DAC-IPS neces-
sarily requires that there be at least three previous DWI
offenses in order for cancellation as inimical to public
safety to occur, Busse, 644 N.W.2d at 83-84, and
primarily because he legislature had itself explicitly
made the heightened public safety concern determina-
tion.

Properly applied, the Stone factors show there is no
heightened public policy concern with the narrow con-
duct of driving after revocation: (1) There is no greater
risk of physical harm to persons or property from an in-
dividual who is driving on a revoked license than there
is from an individual who is merely driving. The fact
that an individual once committed a legal violation that
resulted in the loss of his license does not necessarily
make him a worse driver or more likely to injure people
or damage property. (2) The law, in fact, does recognize
a relevant exemption for Indians driving on their own
*19 tribal land, since there is no actual requirement that
tribal members have a valid Minnesota state driver's li-
cense when driving on tribal land. Johnson, 598 N.W.2d
at 684.[FN1] Furthermore, unlike the DAC-IPS crime,
which is ostensibly a cancellation in perpetuity of an in-

dividual's license to drive, revocation is a temporary
status. See Busse, 644 N.W.2d at 94 nn. 2-3 (Page, J.,
dissenting). (3) While Mr. Losh certainly must take re-
sponsibility for his actions, they do not rise to such a
level of blameworthiness that requires heightened pub-
lic policy concerns. In addition, the record shows that
Mr. Losh's was based on a single DWI violation almost
five years earlier than his arrest for Driving After Re-
vocation. A003. This is hardly the same degree of culp-
ability as the multiple repeat offender in Busse. (4) Also
unlike the DAC-IPS conduct at issue in Busse, which is
a gross misdemeanor, driving after revocation is a mis-
demeanor offense. Stone, 572 N.W.2d 730 n.5 (“While
the Cabazon Court stated that a criminal penalty does
not convert a civil law into a criminal law, the nature of
the penalty may be used to weigh the importance of the
public policy underling the statute.”); Busse, 644
N.W.2d at 85 (Driving after cancellation as inimical to
public safety is a gross misdemeanor, punishable by up
to one year in jail or a $3,000 fine or both .... In con-
trast, driving after ... revocation .... for reasons other
than inimical to public safety are misdemeanor of-
fenses.”).

FN1. While Mr. Losh did not preserve this is-
sue for appeal as a separate defense to the viol-
ation, see Busse, 644 N.W.2d at 88, it is never-
theless a factor that can and should be con-
sidered in the context of the Stone analysis.

Contrary to the decision of the court of appeals, proper
analysis of the various factors shows that there is noth-
ing about the narrow conduct of driving after revocation
*20 that would rise to the level of “protect[ing] society
from serious breaches in the social fabric which
threaten grave harm to persons or property.” Stone, 572
N.W.2d 730. Indeed, this Court already made that con-
clusion in Johnson several years ago.

Fifth, even if the Court did consider the underlying fac-
tual circumstances in this case, they do not support the
conclusion that Mr. Losh's violation of the driving after
revocation statute presents a heightened danger to the
public safety. The dicta in the Busse decision suggested
that a revocation “based on prior alcohol-related of-
fenses may also reflect heightened public policy con-
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cerns.” 644 N.W.2d at 87. Busse did not compel the
conclusion that a single prior alcohol-related, as in this
case, offense would automatically trigger a criminal/
prohibitory label. To the extent that the Court deems it
appropriate to investigate the underlying facts relating
to a revocation offense, the facts in this case do not
present the heightened public policy concerns that
would justify a narrow focus under the Stone test.

2. The General Conduct of Driving is Permitted Subject
to Regulation and is Civil/Regulatory for Purposes of

Determining Jurisdiction

Since the proper focus in this case is on the general con-
duct of driving, rather than the specific conduct of driv-
ing after revocation, the law controlling the conduct is
civil/regulatory. Stone, 572 N.W.2d at 730.

B. If the Court Were to Determine That State v.
Busse Requires Consideration of the Facts of the

Predicate Offense That Resulted in the License Re-
vocation, To That Extent it Should be Overruled

*21 The Court does not need to overrule any portion of
the Busse decision under the analysis above. As dis-
cussed, the critical portions of Busse upon which the
court of appeals relied were dicta. The proper analysis
of Busse, based on the focus of the Court's decision in
that case, is that its holding is limited to the proposition
that DAC-IPS does raise heightened policy concerns for
the reasons articulated by the legislature in enacting the
statute, and is therefore properly characterized as crim-
inal/prohibitory.

If, however, the Court disagrees as to the scope of the
Busse holding, then the decision should be overruled to
the extent necessary to harmonize it with the various
other controlling authorities on this issue, as set forth in
the arguments above.

II. THE STATE LACKS SUBJECT MATTER JUR-
ISDICTION OVER MR. LOSH

Having resolved that the offense of driving after revoca-
tion is properly characterized as civil/regulatory for pur-
poses of the Cabazon/Stone analysis, the original ques-
tion to the court of appeals remains whether the state

can exercise jurisdiction over a tribal member commit-
ting a civil/regulatory offense on the land of another
band of the same tribe. Although the court of appeals
did not address this question, the district court did. Spe-
cifically, the district court held that Mr. Losh should be
treated as a non-member Indian, rather than a member
Indian, because although he is an enrolled member of
the MCT, he belongs to the White Earth rather than the
Leech Lake Band. A020-21. The district court further
held that State v. R.M.H. was applicable and controlling
in this case. A020. In so concluding, the district court
erred and its decision should be reversed.

*22 A. Mr. Losh is a Member of the Minnesota Chip-
pewa Tribe and is Subject to the Jurisdiction of the
Leech Lake Band of That Tribe for Offenses Com-

mitted on the Leech Lake Reservation

1. The Federal Government Recognizes the Leech Lake
Band Only as a Component of the Minnesota Chippewa

Tribe

Because the second issue in this case revolves around
the tribal structure of the MCT and the relationship
between its constituent bands, it is important to briefly
consider the historical origins of the MCT and its polit-
ical structure.

The United States “Constitution grants Congress broad
general powers to legislate in respect to Indian tribes,
powers that we have consistently described as ‘plenary
and exclusive’.” United States v. Lara, 541 U.S. 193,
200 (2004). “Congress has delegated to the executive
branch the power of recognition of Indian tribes
....See 25 U.S.C. §§ 2, 9.“ Miami Nation of Indians of
Indiana v. United States Dept. of the Interior, 255 F.3d
342, 345 (7th Cir. 2001), cert. denied, 534 U.S. 1129
(2002). “If by [the political branches] those Indians are
recognized as a tribe, this court must do the
same.” United States v. Holliday, 3 Wall. (70 U.S.) 407,
419 (1866) (cited and quoted in Lara, 541 U.S. at 203).

Under the Indian Reorganization Act, “Any Indian tribe
shall have the right to organize for its common welfare,
and may adopt an appropriate constitution and bylaws,
and any amendments thereto.” 25 U.S.C. § 476(a). The
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MCT was formed under that provision in 1934 by six
bands of Chippewa Indians - Fond du Lac, Grand Port-
age, Bois Forte, Leech Lake, Mille Lacs and White
Earth - “in order to form a representative *23 Chippewa
tribal organization.” A038. As a result, the MCT is the
legal sovereign recognized by the United States Secret-
ary of the Interior and the United States Government.
Id. The Secretary of the Interior has recognized the
MCT and its constitution. A049.

The purpose of unifying the six bands under a single tri-
bal entity is articulated in the MCT Constitution:
The purpose and function of this organization shall be
to conserve and develop tribal resources and to promote
the conservation and development of individual Indian
trust property; to promote the general welfare of mem-
bers of the Tribe; to preserve and maintain justice for its
members and otherwise exercise all powers granted and
provided the Indians ....

A038. Enrollment in the MCT is set forth in Article II
of the MCT Constitution. A038-39. It is not disputed
that Mr. Losh is a member of the Chippewa Tribe.
A020-21.

As is evident in this portion of the MCT Constitution,
the MCT exercises its sovereignty on behalf of the tribal
members. Each tribal member is also a member of one
of the six constituent bands. Through its Constitution,
the MCT has authority to act on behalf of the bands. For
instance, the MCT regularly initiates and defends
against legal actions involving the 6 bands. See, e.g.,
Minnesota Chippewa Tribe v. United States, 768 F.2d
338, 341 (Fed. Cir. 1985) (“The Minnesota Chippewa
Tribe and its member bands are the plaintiffs in this
docket. The Tribe embraces all Chippewa bands in Min-
nesota, except the Red Lake Band.”); Twin Cities Chip-
pewa Tribal Council v. Minnesota Chippewa Tribe, 370
F.2d 529 (8th Cir. 1967) (affirming sovereign immunity
of Minnesota Chippewa Tribe as against allegedly dis-
enfranchised band members seeking to *24 invalidate
amendment of tribal constitution). In these legal dis-
putes, the MCT regularly holds itself out as a unified
tribe and obtains benefits on behalf of the various
bands. Minnesota Chippewa Tribe v. United States, 315
F.2d 906 (Ct. Cl. 1963) (holding that Minnesota Chip-

pewa Tribe was entitled to maintain an action for land
on behalf of various bands of the Chippewa Tribe).

Although not unprecedented, the method of tribal or-
ganization used by the MCT is unusual. See, e.g., 65
Fed Reg. 13301 (identifying the Te-Moak Tribes of the
Western Shoshone as including four constituent bands).
Typically, a Native American tribe is made up of either
one or more reservations operating as a single govern-
mental entity. See, e.g., id. (identifying Seminole Tribe
of Florida as comprising a number of reservations). As a
result of the unusual structure of the MCT, the particu-
lar issue that arises in this case has not previously been
litigated and presented a novel question to the district
court.

2. The District Court Erred in Concluding That Mr.
Losh Should be Treated as a Nonmember Indian for

Purposes of the Jurisdictional Inquiry

The district court held that the State has subject matter
jurisdiction over Mr. Losh because he was arrested on
the Leech Lake reservation of the MCT but is enrolled
as a member of the White Earth Band of the MCT.
A020. Specifically, the district court opined that:
[T]he holding and reasoning of R.M.H. are directly ap-
plicable and controlling in the present case. The govern-
ing body of the Leech Lake Reservation is the Leech
Lake Band of Ojibwe. The defendant is not an enrolled
member of the Leech Lake Band of Ojibwe. Because
the defendant is not an *25 enrolled member of this
Band he is not exempt from state court jurisdiction for
acts committed on the Leech Lake Reservation. That the
defendant is a member of the greater Chippewa Tribe
does not factor into the R.M.H. analysis because there is
no evidence that the defendant has any interest in the
Leech Lake Reservation. The defendant's motion is
therefore denied.

A020-21.

In addition, the district court's conclusion was based on
its determination that although existing case law uses
the terms “Tribe” and “Band” interchangeably, “Indians
who commit offenses on reservations and are not en-
rolled members of the governing tribe stand in the same
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place as non-Indians ‘for the simple reason that non-
members are not constituents of the governing Tribe.”’
A020 (quoting Washington Confederated Tribes, 447
U.S. 134, 161 (1980)). The district court also analyzed
the Constitution of the MCT and concluded that because
it did “not appear to confer any authority on the Tribal
governing body over the various reservations except by
consent of the various reservations,” there was no reas-
on to conclude that Mr. Losh should be treated as a
member Indian for purposes of the jurisdictional de-
termination. A021.

In so holding, the district court erred for at least three
reasons. First, it erred in analyzing the structure of the
MCT and concluding, under R.M.H., that Mr. Losh
should be treated as a non-member Indian for purposes
of determining jurisdiction. Given the particular organ-
izational structure of the MCT, as recognized and codi-
fied by the federal government, Mr. Losh should be
considered a member Indian. Second, the district court's
interpretation that all previous case law intended to
refer to “bands” rather than “tribes” is unsupported.
Third, even if members of different bands of the MCT
are *26 distinct for purposes of establishing jurisdiction,
the district court failed to properly balance the interests
of the various bands of the MCT and determine whether
the various bands of the MCT have a greater sover-
eignty interest over members of the greater Tribe than it
would over a nonmember Indian.

First, given the extremely rare governance structure of
the MCT and the particular facts of this case, the district
court's reliance on R.M.H. to dictate the jurisdictional
outcome here was misplaced:
• The defendant in R.M.H. was not a member of a dif-
ferent band of the same tribe but was a member of a dif-
ferent tribe entirely. R.M.H., 617 N.W.2d at 57;
• Unlike the six unified Chippewa bands, there was no
unified governance structure between the Forest County
Potawatomi Community - to which R.M.H. was a mem-
ber - and the White Earth band of the Chippewa Tribe
on whose land R.M.H.'s traffic offense occurred. Id.;
A038;
• the two tribes at issue were not recognized as being
historically or legally related by the federal government;

and
• the two tribes had not held themselves out as a unified
group for purposes of obtaining benefits for the tribes as
a whole.

To wit, there is no reason to treat this case as being on
the same footings as R.M.H. This is particularly true
where, as the R.M.H. Court itself made clear, the de-
termination of subject matter jurisdiction in cases such
as this is a particularized inquiry, which is highly *27
fact-driven. R.M.H., 617 N.W.2d at 64 (“[W]e must fo-
cus on the specific factual context in which this case
comes before us and then weigh the competing interests
at stake.”). The district court's resolution of this case
based merely on the decision in R.M.H., and the district
court's failure to perform a particularized inquiry, were
erroneous.[FN2]

FN2. For the same reasons, the district court's
reliance on the unpublished decision, State v.
Hart, 2006 WL 1229587 (Minn. Ct. App., May
9, 2006), is misplaced. As the district court it-
self pointed out, Hart involved a member of the
Red Lake band, which though a Chippewa
band, is not one of the six bands that make up
the MCT. A021.

Second, none of the cases relied upon by the district
court make the semantic distinction between “bands” of
the same “tribe” that forms a basis for its decision. The
express language of the holdings of both the United
States and Minnesota Supreme Courts in those cases
refer to membership in a tribe, rather than any subsidi-
ary band, as the key factor for determining subject mat-
ter jurisdiction. See, e.g., New Mexico v. Mescalero
Apache Tribe, 462 U.S. 324, 331-32 (1983) (“[U]nder
certain circumstances a State may validly assert author-
ity over the activities of nonmembers on a reservation,
and ... in exceptional circumstances a State may assert
jurisdiction over the on-reservation activities of tribal
members.”) (emphasis added); United States v. Wheeler,
435 U.S. 313, 326 (1978) (“But the powers of self-
government, including the power to prescribe and en-
force internal criminal laws, are of a different type.
They involve only the relations among members of a
tribe. ”) (emphasis added); R.M.H., 617 N.W.2d at 64
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(“Supreme Court cases suggest that tribal interest in
self-governance is limited to relations between a tribe
and its own members, not all Indians generally.”)
(emphasis added); Montana v. United States, 450 U.S.
544, 565 (1981) (“[T]he principles on which [the Court
in *28 Oliphant v. Squamish Indian Tribe, 435 U.S. 191
(1978)] relied support the general proposition that the
inherent sovereign powers of an Indian tribe do not ex-
tend to the activities of nonmembers of the tribe.”)
(emphasis added).

How a tribe chooses to organize itself is merely an exer-
cise of the tribe's rightful sovereignty to develop intern-
al governance. As this Court has held, “Indian sover-
eignty is at its strongest in the context of self-
governance, that is, authority over members of the gov-
erning tribe.” R.M.H., 617 N.W.2d at 61. The MCT's
choice to be composed of six unified bands does not
lessen the MCT's strong Indian sovereignty interest over
its members, nor does the MCT's internal organizational
decisions result in a transfer of jurisdiction to the State.

The federally approved MCT Constitution divides gov-
erning authority between the Tribal Executive Commit-
tee and the Reservation Business Committees. A039.
Under the Bylaws to the MCT Constitution, the Reser-
vation Business Committees are authorized to adopt
their own bylaws for self-governance consistent with
the MCT Constitution. A040. This delegation of author-
ity is consistent with the authority conferred by 25
U.S.C. § 476(a), which states that, “Any Indian tribe
shall have the right to organize for its common welfare,
and may adopt an appropriate constitution and bylaws,
and any amendments thereto ....” In the case of the
MCT, its governing documents include those enacted by
the Reservation Business Committees of each of the six
bands of the MCT.

Pursuant to that authority, the Leech Lake band of the
MCT adopted a Judicial Code, Title 1 of which relates
to the tribal courts. Part II of Title 1 addresses the *29
jurisdiction of the Leech Lake tribal court; subsection B
relates to the subject matter jurisdiction of the court and
provides that:

The jurisdiction of the Tribal Court shall extend to:

1. All persons who reside or are found within the territ-
orial jurisdiction of the Band and are: Band members or
eligible for membership in the Band; members of the
Minnesota Chippewa Tribe; members of other Federally
recognized Indian Tribes; or Indians who are recog-
nized as such by an Indian community or by the Federal
government for any purpose.

A060-61.

Plainly, the Leech Lake Judicial Code asserts that the
Leech Lake Band has jurisdiction over at least three dif-
ferent classes of Native Americans: members of the
band, members of the MCT, and members of other Fed-
erally recognized Indian Tribes. Of these three classes,
Indian sovereignty is at its strongest when exercising
authority over members of the governing tribe. In this
case, Mr. Losh clearly is a member of the MCT, and
Leech Lake's Indian sovereignty interest - a duly deleg-
ated part of the MCT's sovereignty - is at its strongest.
Accordingly, Mr. Losh may not be subject to the State's
jurisdiction.

Third, only under exceptional circumstances may the
State exercise authority over the reservation activities of
tribal members. See Stone, 572 N.W.2d at 731. The dis-
trict court did not identify any exceptional circum-
stances that would justify interference with the Leech
Lake Band's exercise of sovereignty over a fellow MCT
tribal member, and this Court has recognized that Min-
nesota's interest in enforcing its traffic laws does not
*30 rise to the level of extraordinary circumstances.
Stone, 572 N.W.2d at 732. Accordingly, the district
court should be reversed.

3. The District Court Did Not Properly Balance The
Relevant Sovereignty Interests.

Even if the Court were to improperly focus on Mr. Losh
as a member of a different constituent band, rather than
on his being a member of the MCT, it does not follow
that the State has an unfettered interest vis-a-vis the
Leech Lake band or the MCT. Because Mr. Losh shares
a common Tribal membership with the Leech Lake
band, there is a strong Indian sovereignty interest even
if that interest is not “at its strongest.” Leech Lake's in-

2008 WL 4525034 (Minn.) Page 14

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1981112836&ReferencePosition=565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1981112836&ReferencePosition=565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1981112836&ReferencePosition=565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114198
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114198
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114198
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=2000487761&ReferencePosition=61
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=2000487761&ReferencePosition=61
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=25USCAS476&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=25USCAS476&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1997241813&ReferencePosition=731
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1997241813&ReferencePosition=731
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1997241813&ReferencePosition=732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1997241813&ReferencePosition=732


terest in exercising its sovereignty over another member
of its Tribe supersedes the State's interest in enforcing
its traffic laws because, while the reservation experi-
ences the direct impact of lawbreaking within its bor-
ders, the impact on the State is attenuated. Traffic viola-
tions in Indian territory are far more likely to affect the
public health and welfare of the citizenry in that geo-
graphic area than those outside it. As such, the govern-
ment that oversees a particular geographic region
should have power to control the conduct that takes
place there to the greatest extent possible.

The district court appeared to concede its own discom-
fort in reaching the ruling it did in its concluding para-
graph:
The argument advanced by the defendant and the Leech
Lake Band in the present case, that the Leech Lake Re-
servation should have jurisdiction over all Minnesota
Chippewa Tribe members who commit civil regulatory
offenses within the Reservation boundaries does have
some merit, but such a jurisdictional ruling would be a
change or extension of the law and as such, is beyond
the role or power of the district court.

*31 A021. While the district court may have incorrectly
concluded that its hands were tied to adopt the position
forwarded by Mr. Losh, this Court has no such tether.
Accordingly, this Court should conclude that the State
lacks jurisdiction to exercise authority over members of
the MCT that commit offenses on tribal land. The de-
cision of the district court should be reversed.

B. Even if Mr. Losh is Treated as a Non-Member In-
dian, This Court's Analysis Under R.M.H. is no

Longer Good Law in Light of United States v. Lara

Analyzed as above, this case does not require that the
Court re-examine its decision in R.M.H. in light of the
United States Supreme Court's decision in United States
v. Lara, 541 U.S. 193 (2004). If, however the Court
concludes that members of different bands of the MCT
are deemed nonmember Indians for purpose of a juris-
dictional analysis, then the Court must reconsider its
previous decision in R.M.H. in view of the United States
Supreme Court's decision in Lara.

A brief review of the context leading up to the Lara de-
cision is instructive. In Duro v. Reina, 495 U.S. 676
(1990), while living on one tribe's reservation, Duro, an
enrolled member of another tribe, shot and killed an In-
dian within the boundaries of the reservation. Duro, 495
U.S. at 676. Reversing the Ninth Circuit, the United
States Supreme Court held that tribes possess limited
sovereignty to control their own internal relations and
customs. See id. at 685-86. The Court concluded,
however, that a tribe's power to enforce rules against
nonmembers was an aspect of sovereignty that the tribes
lost as a result of their dependent status. See id. at 686.

*32 After determining that Duro's relationship with the
tribe was analogous to that of a non-Indian - in view of
Duro's inability to vote in tribal elections or hold tribal
office - the Court held that Indian tribes have no power
to exercise criminal jurisdiction over a person who is an
Indian but not a tribal member. Id. at 695-96.

In response to the Court's decision in Duro, Congress
enacted a legislative “fix”, known as the “Duro Fix,”
Criminal Jurisdiction Over Indians Act of 1991, Pub. L.
No. 102-137, 105 Stat. 646 (1991) (amending Pub. L.
No. 101-511, § 8077(b), 104 Stat. 1892 (codified at 25
U.S.C. 1301(2))). This legislation specifically author-
ized tribes to exercise jurisdiction over nonmember In-
dians of a different tribe. Specifically, the legislation re-
cognized, “the inherent power of Indian tribes, hereby
recognized and affirmed, to exercise criminal jurisdic-
tion over all Indians.” Id. Legislative history demon-
strates that the “premise [of the legislation] is that []
Congress affirms the inherent jurisdiction of tribal gov-
ernments over nonmember Indians.” 137 Cong. Rec.
9446, 10712-1074 (1991) (emphasis added) (remarks of
Rep. Miller, House manager of the bill). In effect, Con-
gress, by closing the jurisdictional gap created in Duro,
“recognize[ed] an inherent tribal right which always ex-
isted.” Id. at 10713 (remarks of Rep. Richardson, a
sponsor of the amendment).

Subsequently, this Court decided R.M.H. 617 N.W.2d at
55. In R.M.H., the critical question - as discussed above
- was whether the State could exercise jurisdiction over
a nonmember Indian for a traffic violation occurring on
Indian land. Although this Court discussed the Duro de-
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cision - and its predecessor, Oliphant v. Suquamish In-
dian Tribe, 435 U.S. 191 (1978) - at some length, it ap-
parently overlooked Congress's *33 enactment of the
Duro Fix Act. See R.M.H., 617 N.W.2d at 61-64. As
such, this Court has not considered what effect the Duro
Fix Act had on its decisions.

Since R.M.H., the United States Supreme Court has had
an opportunity to review Congress' authority to enact
the Duro Fix Act in Lara. Lara involved a nonmember
Indian who struck a federal officer on the Spirit Lake
Reservation in North Dakota. 541 U.S. at 196. The Spir-
it Lake Tribe prosecuted the defendant for “violence to
a policeman.” Id. Lara pled guilty and served 90 days in
jail. Id. After the tribal conviction, the federal govern-
ment then charged Lara with the federal crime of as-
saulting a federal officer, which Lara contested based
on a claim of double jeopardy. Id. at 197. The Supreme
Court denied Lara relief and permitted the federal gov-
ernment to prosecute Lara successively as a separate
sovereign based on Congress' decision to permit tribes,
as an exercise of their inherent tribal authority, to have
criminal jurisdiction over nonmember Indians for acts
committed on reservation land. Id. at 210.

Specifically, the Court correctly recognized Congress'
“plenary and exclusive” power over tribes. Lara, 541
U.S. at 201; see also U.S., Const., Art. 1, sec. 8
(“Congress shall have the power to regulate commerce
with ... Indian tribes.”). Further, Lara recognizes that
“Congress, with [the Supreme Court's approval], has in-
terpreted the Constitution's ‘plenary’ grants of power as
authorizing it to enact legislation that both restricts and,
in turn, relaxes those restrictions on tribal sovereign au-
thority.” Id. at 202. The Lara Court thus confirmed that
by enacting the Duro Fix Act, Congress merely exer-
cised its authority to relax restrictions on tribal sover-
eignty by giving tribes criminal jurisdiction over all In-
dians. Id. at 206-07.

*34 In light of both the Duro Fix Act and the decision
in Lara, the principles asserted in Duro that were relied
upon by this Court in R.M.H. are no longer sound.
Whereas prior to the Duro Fix, Congress had not exer-
cised its plenary power to recognize the authority of the
Indian tribes to try non-member Indians, Congress has

now clearly done so. As such, the claim that the
“regulation of nonmember Indians warrant different
consideration than does regulation of member
Indians,” R.M.H., 617 N.W.2d at 63, is pre-empted by
Congress's determination that the Indian tribes do have
significant sovereignty interests in this area, and do
have the necessary criminal jurisdiction.

In a recent unpublished opinion, the court of appeals ad-
dressed the continuing vitality of R.M.H. in light of the
Duro Fix and Lara. In Hart, 2006 WL 1229587, the
court of appeals concluded that the Duro Fix and Lara
did not affect the R.M.H. decision - although it clearly
sought to defer ultimate determination of the issue for
this Court. Id. at *4. The Hart Court came to that con-
clusion for three reasons: (1) Lara narrowly addresses
jurisdiction over nonmember Indians in criminal misde-
meanor prosecutions, not civil/regulatory offenses; (2)
Lara did not address the concurrent jurisdictional au-
thority of the states; and (3) the federal government has
not occupied the field, and therefore the State is not pre-
cluded from exercising jurisdiction. All three of these
bases are flawed.

First, the Hart court misapprehends the civil/regulatory
label for purposes of the Cabazon/Stone analysis. Often,
the prohibited conduct that is being categorized as civil/
regulatory for purposes of Public Law 280 is classified
as either a criminal misdemeanor (e.g., driving after re-
vocation and driving without insurance) or a petty *35
misdemeanor (e.g., moving traffic violations). The de-
cision in Cabazon recognizes that although these laws
may technically be criminal, they are functionally civil
and regulatory in focus. Cabazon, 480 U.S. at 208-09.

Second, although Lara does not address any concurrent
jurisdiction of the states because it was not an issue in
that case, Lara clearly affirmed Congress's authority to
enact the Duro Fix and to exercise its “plenary and ex-
clusive” power to relax restrictions on the inherent sov-
ereignty of the Indian tribes. Congress's expansion of
the jurisdiction of the Indian tribes to include nonmem-
ber Indians necessarily preempts the power of the states
because it recognizes that such power resides in the In-
dian tribes. Thus, this re-expansion of tribal jurisdiction
requires a re-balancing of the state and tribal interests at
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stake, which was at the heart of this Courts' decision in
R.M.H., and which would here require deference to In-
dian tribal jurisdiction over other Indians.

Third, the Duro Fix Act is not an “occupation of the
field”; it is an exercise of Congress's plenary and ex-
clusive power. As such, the states have no authority
even to enter the field without a federal delegation of
authority. See, e.g., Stone, 572 N.W.2d at
728; Cabazon, 480 U.S. at 207.

Thus, even if the Court (incorrectly) concludes that Mr.
Losh is a nonmember Indian, the State's interest must
necessarily take second place to the federal govern-
ment's recognition of the sovereignty interests of the In-
dian tribes in exercising jurisdiction over nonmember
Indians.

36CONCLUSION

For these reasons, the decisions of the court of appeals
and the district court should be reversed.
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