
Drafted by: 
Timothy F. Nixon, Esq. 
Carla O. Andres, Esq. 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 
 

 UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF WISCONSIN 

BAYLAKE BANK, 
 

Plaintiff, 
 

v. 
 

TCGC, LLC, 
 

Defendant. 
 
 

Case No. 08-C-608 

 
 

 
BAYLAKE BANK’S BRIEF IN OPPOSITION TO THE VILLAGE OF HOBART’S 

MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff, Baylake Bank, a Wisconsin banking corporation (“Baylake”), by its attorneys, 

Godfrey & Kahn, S.C., submits its Brief in Opposition to the Village of Hobart’s Motion for 

Summary Judgment (“Hobart’s Motion”).  The parties have filed cross motions for summary 

judgment.  Baylake’s Brief is both responsive to Hobart’s Motion and intended to reply to 

arguments raised in Hobart’s Memorandum of Law in Support of Motion for Summary 

Judgment (the “Hobart Memorandum”).  Defined terms in this Brief have the same meaning 

assigned to them in Baylake’s Brief in chief. 

INTRODUCTION 

Hobart’s arguments, as noted recently by a presidential candidate, are simply “lipstick on 

a pig”.  Nothing changes the conclusion that the documents are either, an illegal restraint on 

alienation, pre-empted by federal law, removable under the Bankruptcy Code Court or all of the 

above.  This Court should according, grant Baylake’s (and by adoption TCGC’s) Motion for 

Summary Judgment and deny Hobart’s Motion for Summary Judgment. 

Case 1:08-cv-00608-WCG     Filed 09/22/2008     Page 1 of 21     Document 26 



 2  

SUPPLEMENTAL FACTS 
 

The Hobart Memorandum alleges that Baylake participated in the “drafting, reviewing, 

and final approval” of the Right of First Refusal and the Document before the instruments were 

executed and filed.  (Hobart Brief at.2; Woodward Aff. ¶ 2). In fact, the agreements, as a normal 

business practice, were drafted and negotiated by the parties to the instruments – TCGC and 

Hobart. (Kase Aff. ¶ 3).  Baylake, through its general counsel at the time, Stephen Kase, 

reviewed the Right of First Refusal and the Document, solely to determine whether the language 

of the instruments would impair or otherwise affect the enforceability of Baylake’s security 

interest in the real estate described in each instrument. (Id. ¶ 4).  Contrary to Hobart’s assertion, 

the parties never agreed that Baylake’s interests would be subordinate to the Document (Id. ¶ 5).1  

Hobart has filed a Proof of Claim in the TCGC bankruptcy proceeding, in the amount of 

$16,487,954.00 for “Threatened Loss of Restrictive Covenants.”  (Roufus Aff. ¶ 3). 

Finally, it is evident that the parties disagree about the construction of the language in the 

Document.  The Document has been filed with the Court.  The language must be evaluated in its 

context, and the content of the documents will speak for itself. 

ARGUMENT 
 

I. THE RESTRICTIVE COVENANTS ARE AN ILLEGAL RESTRAINT ON 
ALIENATION. 

In its Memorandum, Hobart inaccurately claims that “[n]owhere in the Restrictive 

Covenants is [Hobart] given the unfettered right to approve or disapprove of a sale of the 

Property.”  Hobart contends that the Document prohibits a transfer without the consent of Hobart 

“if and only if  ‘the result of [the transfer] would: (1) remove or eliminate the subject real 

                                                 
1 The Village asserts that “[T]he Village would not have sold the Golf Course to the Debtor in the absence of both 
the Debtor and Baylake Bank agreeing to the Village’s Interests and agreeing to the Restrictive Covenants being 
prior to Baylake Bank’s mortgages.”  (Willman Aff. ¶ 7).  However, Ms. Willman was not even an employee of the 
Village until 2008, and there is no foundation for this statement. 
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estate . . . from the tax rolls . . .; (2) diminish or eliminate the payment of real estate taxes . . .; 

and/or 3) remove the subject real estate . . . from the zoning authority and the jurisdiction of the  

village . . . ’”. (Emphasis added.)  Hobart is wrong, and has added the “if and only if” language 

in its Memorandum in an attempt to temper the actual language of the Document.   

Section 1 of the Document states: 

Without the express written consent of the Village of Hobart, no owner of any 
interest in the Subject Real Estate (or any part thereof) shall transfer any interest in the 
Subject Real Estate, to any individual, entity (whether corporation, limited liability 
company, limited partnership, limited liability partnership, general partnership or 
otherwise), organization, or sovereign nation, or during the period of ownership take any 
action the result of which would: (1) remove or eliminate the Subject Real Estate (or any 
part thereof) from the tax rolls of the Village of Hobart; (2) diminish or eliminate the 
payment of real estate taxes levied or assessed against the Subject Real Estate (or any 
part thereof), and/or (3) remove the Subject Real Estate (or any part thereof) from the 
zoning authority and/or jurisdiction of the Village of Hobart. 

 
Thus, without first obtaining Hobart’s consent, an owner shall not transfer any interest in 

the Property to any of the entities described.  Further, without first obtaining Hobart’s consent, 

an owner shall not, during the period of ownership, take any action which would result in (1) 

through (3), above.2 Thus, the Document grants Hobart unrestricted, discretionary consent rights 

over all transfers by any owner of the Property.   

In addition, in its Memorandum, Hobart inaccurately recites portions of the Complaint, 

claiming that “[p]laintiffs assert that the Restrictive Covenants constitute an unlawful restraint on 

alienation in violation of Wis. Stat. § 700.16(2)” (Hobart Memorandum at 20).  Rather, 

Plaintiffs, TCGC, LLC and Baylake, in their Complaint, simply state that “[t]he Document 

                                                 
2 Had the parties intended for (1) through (3), above, to apply to both the transfer restriction and the restriction 
during the period of ownership, a comma would have needed to have been inserted between “during the period of 
ownership” and “take any action the result of which would,” thereby indicating that the latter clause, “take any 
action the result of which would” was actually meant to modify both the transfer restriction and the restriction 
during the period of ownership.  In the alternative, the parties could have added “in either case” before “the result of 
which would,” in order to indicate that such language modified both of the foregoing restrictions.  As written, based 
on the face of the document, “the result of which would” modifies only the restriction during the period of 
ownership.   
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constitutes a prohibited unlawful restraint on alienation.”  (Complaint, ¶ 35.)  Later in the 

Complaint, Plaintiffs simply reference the text of § 700.16(2), but do not, contrary to what 

Hobart states in its Memorandum, assert that the Restrictive Covenants violate § 700.16(2).  

(Complaint, ¶ 38.)  In fact, as evidenced and stated by Baylake’s Brief in Support of Motion for 

Summary Judgment (“Baylake’s Brief or “Brief in Support”), Plaintiffs’ argument for why the 

Restrictive Covenants constitute a prohibited unlawful restraint on alienation is primarily rooted 

in case law and factors enumerated in the Restatement (Second) on Property. 

Baylake has fully briefed its argument in support of paragraph 35 of the Complaint and 

hereby incorporates its arguments set forth in Section II of its Brief in Support.   

II. THE RESTRICTION REQUIRING THE ONEIDA TO PROMISE NOT TO 
REMOVE THE PROPERTY FROM THE TAX ROLLS OR AUTHORITY OF 
HOBART IS PREEMPTED BY FEDERAL LAW. 

Hobart contends that the Document is not subject to federal preemption because (1) the 

IRA does not apply; and (2) the IRA does not conflict with Hobart’s interests.  Simply put, 

Hobart’s position is wrong on both fronts.   

A. The Indian Reorganization Act of 1934 Applies 

With its argument that the Indian Reorganization Act of 1934 (“IRA”) does not apply to 

the issue presented to this Court, Hobart is merely splitting hairs in an attempt to circumvent the 

federal pre-emption argument.  The Oneida are purchasing the land and have expressed a clear 

intention to apply to have the land placed in trust by the Federal Government pursuant to the 

IRA.  See 25 U.S.C. § 465 (2006); (Hill Aff. ¶ 5).  This is not a novel concept.  When tribes want 

to have land placed in trust, one method is to first purchase the land and then submit the 

application to the Federal Government.  Chase v. McMasters, 573 F.2d 1011, 1016 (8th Cir. 

1978).  The procedures for taking lands owned by a tribe into trust are established and set forth 

in 25 C.F.R. § 151, an extensive scheme under which Indian tribes can apply to have land placed 
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into trust .  See, e.g., United States v. Roberts, F.3d 1125, 1137 (10th Cir. 1999).  The purpose of 

the IRA was “to rehabilitat[e] the Indian’s economic life “and to give him a chance” to 

develop[e] the initiative destroyed by a century of oppression and paternalism.”  Id. (citation 

omitted).  The Oneida are attempting to purchase land that will enhance their economic self-

sufficiency.  The IRA applies to precisely this type of situation. 

The covenant at issue in this case requires the Oneida to promise that the Tribe will not 

attempt to remove the land from the tax rolls or from the Village’s jurisdiction.  In other words, 

although the Tribe is purchasing the land with the specific intention of applying to have it placed 

in trust, the language of the covenant requires the Tribe to promise not to take any such action, 

and further, to acknowledge the covenant and to acknowledge that the subject real estate is 

subject to the terms and conditions of the covenant.  These acknowledgements are a prerequisite 

to even obtaining Hobart’s consent to the purchase.  Enforcement of the covenant precludes the 

Oneida from exercising its rights under the IRA.  Thus, the issue is ripe for adjudication.   

B. The IRA conflicts with Hobart’s interests 

Hobart contends that even if the IRA applies, there is no Federal preemption because the 

IRA requires the Secretary of the Interior to consider its interests, Hobart’s interests are stated in 

the covenant and, therefore, the IRA and the covenant do not conflict.  Hobart is correct in that 

the IRA requires the Secretary to consider the impact on the state and its political subdivisions 

resulting from the removal of the land from the tax rolls.  Contrary to Hobart’s assertion, 

however, the conflict between the IRA and the covenant is quite real.  

Hobart’s position is that because the IRA requires consideration of the negative impact 

on Hobart’s tax rolls and jurisdiction, it poses no problem that the covenant prohibits any 

negative impact on Hobart’s tax rolls and jurisdiction.  Hobart’s argument that the covenant 

creates no impediment is nonsensical.  Consideration and outright prohibition are not identical. 
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The IRA requires the Secretary to allow state and local governments 30 days to provide 

written comments in opposition to an application for placing land in trust, and to then consider 

numerous criteria, including but not limited to: the tribe’s need for the land, the purpose for 

which the land will be used, the potential impact on the state and local governments from the 

removal of land from the tax rolls, jurisdictional problems and potential conflicts of land use, and 

whether the Bureau of Indian Affairs is equipped to handle the additional responsibilities 

resulting from the acquisition of the land.  See 25 C.F.R. § 151.10.  Although the IRA requires 

the Secretary to consider these factors, it does not require the Secretary to conclude that the land 

should not be placed in trust simply because a local government has raised objections to 

removing the land from the tax rolls.  The Secretary could very well conclude that the balance 

weighs in favor of placing the land in trust.  Because the language of the challenged covenant 

outright prohibits removal of the land from the tax rolls and from Hobart’s jurisdiction, the 

covenant conflicts with the IRA.  

Hobart then relies on Friends of East Willits Valley v. County of Mendocino, 123 Cal. 

Rptr. 2d 708 (Cal. Ct. App. 2002), to assert that voluntary restrictions placed on land before the 

land is placed into trust cannot be voided by federal law.  (Hobart Memorandum at 19-20.)  

Hobart’s reliance on Mendocino contradicts its position that the covenant and IRA do not 

conflict.  If there is no conflict between the IRA and the covenant, the IRA would not void the 

covenant. 

Regardless of the logical inconsistency with Hobart’s reliance on Mendocino, Mendocino 

also does not support Hobart’s position that federal law cannot void pre-existing land 

restrictions.  As with any party’s reliance on case law: context is key.  The Tribe in Mendocino 

acquired the land with the intent to convey the land to the federal government in trust.  Id. at 195.  

The land was subject to a contract between the former landowner and the County that obligated 
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the landowner to maintain the land as agricultural land for 10 or more years.  Id.  The Tribe 

applied to the County to cancel this pre-existing contract, and the County canceled the contract.  

Id. at 196-97.  A critical factor in the County’s cancellation of the contract was a Tribal/County 

Agreement that obligated the Tribe to comply with the terms of the pre-existing contract for a 

limited portion of the land.  Id. at 197.  This Agreement was a condition precedent to the 

cancellation of the contract for the remainder of the land.  Id.  In this context, the Court 

concluded that the Agreement between the Tribe and the County was enforceable, finding that 

the parties had “expressly contemplated that the Ranch would be accepted into trust, and 

nevertheless entered into an agreement to restrict development after this was accomplished.”  Id. 

at 201.   

Here, the covenant at issue is analogous to the pre-existing contract in Mendocino that 

was canceled by the County.  Unlike Mendocino, however, there is no agreement between 

Hobart and the Tribe that was formed while the parties were expressly contemplating that the 

land would be placed in trust.  The Oneida Tribe has not voluntarily placed restrictions on the 

land.  The Oneida Tribe is not a party to the covenant.  Moreover, the covenant may have been 

drafted to preclude their acquisition of the land.  Accordingly, Mendocino does not support a 

determination that Federal law precludes enforcement of the covenant. 

Finally, Federal preemption occurs not only when there is an actual conflict between state 

and Federal law, Federal law also preempts state and local action when Congress has occupied 

the entire field.  Here, the Federal regulatory process for placing lands in trust is strict and 

comprehensive.  Because the Federal government has occupied this field, the IRA preempts the 

covenant whether or not there is a direct conflict between the IRA and the covenant.  As 

discussed more fully in Baylake’s Brief in Support, the regulatory scheme established by 

Congress is comprehensive and provides the exclusive process for placing the land into federal 
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trust: Indian land claims are “exclusively a matter of federal law.”  (Baylake Brief at 18, citing 

County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 241 (1985).) 

III. THIS COURT SHOULD ORDER THE SALE OF THE PROPERTY FREE AND 
CLEAR OF THE INTERESTS OF HOBART PURSUANT TO 11 U.S.C. §§ 363 
(f)(3), (4), (5) AND 1123 (a)(5)(D).  

Baylake has fully set forth the facts supporting application of 11 U.S.C. § 363 (f)(3), (4), 

(5) and § 1123 (a)(5)(D), to avoid or otherwise address Hobart’s claims, while ordering the sale 

of the Property to the Oneida free of the offending restrictions. 3 

A. Hobart’s Interest Should Be Avoided Pursuant to § 363(f)(4) Because the 
Document Is Subject to a Bona Fide Dispute of the Type Contemplated By 
the Statute. 

 
Pursuant to 11 U.S.C. § 363(f)(4), TCGC may sell the Impacted Parcels to the Oneida 

free and clear of Hobart’s interest if “such interest is in a bona fide dispute.”  As set forth in the 

Adversary Complaint and the Plan, the constitutionality and enforceability of multiple provisions 

of the Document are subject to a variety of bona fide disputes under applicable non-bankruptcy 

law and therefore, despite Hobart’s contentions to the contrary, are avoidable.  Baylake elected 

not to address a § 363(f)(4) avoidance in its Brief in Support because, while dispositive, the 

arguments may be mooted by this Court’s decision on other bases for voiding the language of the 

Document as set forth in Baylake’s Brief. 

                                                 
3 Hobart suggests that Baylake is not a proper party to all counts of the Complaint.  This is wrong.  Baylake meets 
the requirements to be a party to all counts of the Complaint.  Federal Rule of Civil Procedure 20 (applicable to 
bankruptcy adversary proceedings by Federal Rule of Bankruptcy Procedure 7020) allows parties to join in one 
action as plaintiffs if “(A) they assert any right to relief jointly, severally, or in the alternative with respect to or 
arising out of the same transaction, occurrence, or series of transactions or occurrences; and (B) any question of law 
or fact common to all plaintiffs will arise in the action.” 

 
 This action’s gravamen are documents relating to land use and transfer restrictions in the chain of title.  Baylake’s 
security interest in the land is impaired by these recorded instruments resulting in Baylake asserting the same rights 
as TCGC, with respect to the same transaction.  Thus, it invokes the same questions of law.  Accordingly, Baylake is 
a proper plaintiff to all counts of the Complaint. 
. 
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A property interest “subject to a bona fide dispute” for purposes of 11 U.S.C. § 363(f)(4) 

exists “when there is an objective basis for either factual or legal dispute” as to the validity of 

that interest.  In re Nicole Energy Servs., Inc., 385 B.R. 201 229 (Bankr. S.D. Ohio 2008); In re 

MMH Auto. Group, LLC, 385 B.R. 347 (Bankr. S.D. Fla. 2008); In re Robotic Vision Sys., Inc., 

322 B.R. 502 (Bankr. D.N.H. 2005).  Further, though the existence of an underlying interest may 

be undisputed, any question regarding the quantity or quality of that interest may be sufficient to 

render the interest avoidable as subject to a bona fide dispute under 11 U.S.C. § 363(f)(4).  See, 

e.g., In re Gulf States Steel, Inc., 285 B.R. 497 (Bankr. N.D. Ala. 2002) (finding that when a 

valid dispute existed as to the amount of property taxes owed, the property could be sold free and 

clear of such interest).  As more fully set forth in Baylake’s Complaint and Brief in Support, the 

parties dispute the validity of the Document on the basis of applicable property and constitutional 

law.  Accordingly, Hobart’s interest is subject to a bona fide dispute and hence is avoidable 

under 11 U.S.C.§ 363(f)(4). 

Additionally, the Right of First Refusal and the Document evidence an agreement 

between TCGC and Hobart, making those provisions inherently contractual in nature.  The 

contract’s purpose is to ensure perpetual contributions to the Hobart tax base.  The validity of 

such contract is currently in dispute, thus rendering the Document an avoidable interest under  

11 U.S.C. § 363(f)(4).  Further, as set forth in Baylake’s Brief, the Document also constitutes a 

disguised security interest, effectively constituting a tax lien on the Impacted Parcels.  Such 

interests are treated as bona fide disputes that are similarly avoidable under 11 U.S.C. 

§ 363(f)(4).  Robotic Vision Systems, Inc., supra. 

Hobart cites Mancuso v. Meadowbrook Mall Co. Ltd. P’ship (In re Rest. Assocs.), 2007 

U.S. Dist. LEXIS 23308 (N.D. W. Va. Mar. 28, 2007), in support of the proposition that a “bona 

Case 1:08-cv-00608-WCG     Filed 09/22/2008     Page 9 of 21     Document 26 



 10  

fide dispute” under § 363(f)(4) only exists if there is “either a factual or a legal dispute as to the 

validity of a debt.” 4  

The holding in Restaurant does not preclude this Court from awarding the relief 

requested in the Complaint.  In the Restaurant case, the property at issue was sold to a buyer in a 

section 363 sale subject to restrictions and conditions contained in prior deeds of conveyance.  

Further, the validity of the covenants at issue in that case was never disputed at the time of the 

sale.  Some time later, the transferee of the real estate learned of the covenants when the other 

party to certain unrecorded covenants sought to enforce the restrictive covenants.  This case is 

readily distinguishable.  First, the sale has not yet occurred, and the Asset Purchase Agreement 

specifies that closing shall be contingent upon the removal of certain language in the Document.  

Moreover, the underlying dispute in Restaurant was between third parties (the debtor was not 

involved) and did not arise until after the sale took place.  In the present matter, the dispute is 

directly between the debtor and the interest holder and raised prior to the sale. 

This case is further distinguishable from Restaurant because the challenged covenant 

arose as a clear debt of TCGC.  As more fully set forth in Baylake’s Brief, the covenant was 

negotiated by Hobart as part of a sale to protect its interests; it is not of a reciprocal nature, as is a  

restrictive covenant.  In Restaurant, the land interest was purchased, and an undisclosed 

covenant (granting a repurchase option at a specified sum) later surfaced.  Hobart’s purported 

interests, however, do not consist of a land interest that could legitimately be purchased, as the 

interests are pre-empted by federal law and constitute illegal restraints on alienation.  The dispute 

in this matter relates to an underlying debt between the primary parties to the Document and is 

avoidable pursuant to 11 U.S.C. § 363(f)(4).  To the extent Restaurant held that the underlying 

                                                 
4 Restaurant Associates is an unpublished slip opinion from the District Court of Western Virginia; therefore, it is 
not binding authority on this Court, and its persuasive authority is limited. 
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dispute must relate to the validity of the debt, rather than “tangential disputes, such as the 

applicability of the covenants,” Id., such holding is not relevant to this case, as the Document 

constitutes the debt itself, and is not properly classified as a tangential dispute. 

Hobart also cites to the warning in the Restaurant case that 11 U.S.C. § 363(f)(4) should 

be invoked with caution when the alleged dispute exists only between third parties.  This 

warning is inapplicable to the present matter.  As discussed above, Restaurant involved a dispute 

between the covenant holder and the property purchaser (rendering the debtor a passive, 

uninvolved party), and the present matter involves a direct dispute between the debtor and the 

covenant holder.  The “tangential dispute involving the rights of third parties (the Oneida and the 

Village)” referenced by Hobart is a mischaracterization.  TCGC, not the Oneida, is the plaintiff 

to this case, and it is TCGC who is exercising its rights against Hobart as the same relate to 

TCGC’s underlying dispute with Hobart. 

Hobart  also cites Missouri v. U.S. Bankruptcy Court, 647 F.2d 768 (8th Cir. 1981) in 

support of the caveat that courts be cautious in ordering a sale if a bona fide dispute over the 

property exists only between third-parties.  As stated above, this warning is not relevant to this 

case, as the dispute is directly between the debtor and the interest holder, rather than a third party 

dispute.  Further, Hobart, when citing to this case, omits a key portion of the Missouri court’s 

decision in an effort to support its argument.  The full text of the relevant sentence is as follows:  

“The bankruptcy court should particularly examine its authority to order the sale if title 

documents indicate that the estate possesses no substantial ownership rights to the [property] 

and that any bona fide dispute over the property exists only between third parties.” (emphasis 

added)  Id. at 778.  It is undisputed that the bankruptcy estate in the present matter possesses 

ownership rights in the property.  Accordingly, the Missouri holding does not apply to the factual 

scenario currently before this Court. 

Case 1:08-cv-00608-WCG     Filed 09/22/2008     Page 11 of 21     Document 26 



 12  

B. Hobart Can Be Compelled to Accept Monetary Damages in Lieu of 
Equitable Relief, Permitting the Sale of the Property Free and Clear of 
Encumbrances Under 11 U.S.C. § 363(f)(5) 

 
Hobart asserts that “Wisconsin courts have determined that an injunction is the proper 

remedy for enforcing restrictive covenants . . .” (emphasis added), to support its argument that it 

could not be compelled to accept money damages if it had an enforceable interest in the 

Document.  Hobart has exaggerated and overstated Wisconsin law.  While Wisconsin courts 

have determined that an injunction is a proper remedy for enforcing restrictive covenants in 

certain circumstances, Wisconsin courts have not decided that in all cases, an injunction is the 

appropriate remedy for enforcing a restrictive covenant.  See Hall v. Gregory A. Liebovich Living 

Trust, 2007 WI App. 112, ¶¶ 11-15, 300 Wis. 2d 725, 731 N.W.2d 649. (Wis. Ct. App. 2007).   

While the remedy of injunction has been recognized in certain instances as a proper 

device to specifically enforce negative promises, in other cases, Courts have refused to issue 

injunctions as means of enforcement of restrictive covenants, and have in doing so, compelled 

parties to accept monetary damages instead.  Id.  In Hall, the Wisconsin Court of Appeals clearly 

stated that it found no support for the plaintiff’s argument that “a court must issue an injunction 

to enforce a restrictive covenant unless it finds that the hardship resulting from an injunction 

would be extremely disproportionate to the hardship resulting from no injunction; or unless, in 

addition to a less-than-extreme disproportion of hardships, the court finds other factors weighing 

against an injunction.”  Id. at 732-733, ¶ 11..  Hobart implies that because courts have in the past 

issued injunctions to enforce restrictive covenants, in this case, the Court would be obligated to 

issue an injunction to enforce the language of the Document and therefore, cannot compel a party 

to accept money damages in satisfaction of such party’s property interest.  As the court observed 

about the Hall plaintiffs, Hobart is “trying to turn a discretionary decision into a question (or 

series of questions) of law.”  Id. 
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To say, as Hobart has, that “[Hobart] cannot be compelled to accept money satisfaction 

of its interests,” implies that the Court has no choice but to issue an injunction.  Although a court 

in some instances may decide that an injunction is an appropriate method of enforcing restrictive 

covenants, it is ultimately a discretionary decision.  Id.  Thus, the court may decide, in the 

alternative, that money damages are a suitable remedy.  Such possibility is sufficient to satisfy 

the plain language requirement of § 363(f)(5), which states “The trustee may sell property under 

subsection (b) or (c) of this section free and clear of any interest in such property of an entity 

other than the estate, only if … such entity could be compelled, in a legal or equitable 

proceeding, to accept a money satisfaction of such interest.”   

Additionally, as discussed in Baylake’s Brief, Hobart could be compelled to accept 

monetary damages for its interest in an eminent domain action or similar proceeding.  The statute 

does not command that the underlying dispute be resolved in such a manner; rather, the reference 

to “a legal or equitable proceeding” suggests that any legal or equitable proceeding whereunder 

money damages could be compelled would be sufficient to render a debt avoidable under 

§ 363(f)(5).  There is nothing extraordinary about this parcel of real estate and the contributions 

its owners make to the Hobart tax base.  Further, because the language of the Document itself 

places a transferee of the Property in the position of a secured debtor of Hobart making PILOT 

payments it is evident that Hobart could be compelled to accept a monetary satisfaction of a 

purported tax lien.  In fact, it is beyond reason why Hobart’s claim cannot be resolved in this 

fashion – unless the language of the covenant is not about money at all. 

Because the decision of whether to issue an injunction to enforce restrictive covenants is 

a discretionary decision within a court’s authority, wherein a court may choose among multiple 

remedies, including an order of monetary damages, the requirement of 11 U.S.C.§ 363(f)(5) that 
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the holder of an interest could be compelled to accept a money satisfaction of its interest, is 

satisfied. 

Hobart cites the case of Gouveia v. Jazbir, 37 F.3d 295 (7th Cir. 1994), in support of its 

argument that the Property cannot be sold free and clear of Hobart’s interests pursuant to 

11 U.S.C. 363(f)(5).  As discussed in Baylake’s Brief, this case is readily distinguishable from 

Gouveia, because of the unilateral, rather than reciprocal, nature of the Document, as well as the 

sale, rather than use restriction, being challenged. 

Notably, the Gouveia court based its decision on the inability of the parties to compel the 

restrictive covenant holder to accept monetary damages for the loss of its interest.  These are not 

the circumstances of the present matter.  First, as discussed in Baylake’s Brief, the Document is 

more akin to an executory contract than a traditional restrictive covenant, thus rendering it 

reducible to monetary damages and hence avoidable under 11 U.S.C. § 363(f)(5). 

Finally, Hobart’s interest can be valued.  As discussed in Baylake’s Brief, restrictive 

covenants and similar interests can be valued and sold in bankruptcy cases.  Further, to the extent 

there is any uncertainty as to whether Hobart’s interest  can be valued, Hobart’s recently filed 

Proof of Claim readily indicates that Hobart has valued its interest, identified as “Threatened 

Loss of Restrictive Covenants” at $16,487,954.00.  Such Proof of Claim first establishes that 

damages can indeed be calculated.  Baylake does not accept that the claim amounts are valid, but 

claim if the claim is valid, Hobart has itself reduced it to monetary damages.  Further, by virtue 

of its own filing, Hobart has conceded that it may be compelled to accept money damages. 

The language of the Document effectively has two results:  (i) preventing the Oneida 

from purchasing property in the Village of Hobart and (ii) preserving the cash flow of Hobart.  

Assuming the restrictions on transfer were drafted for a legitimate purpose, the only purpose 

served by the Restrictive Covenants is a monetary purpose.  Any argument that this Court cannot 
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compel monetary damages in a case that focuses strictly on money must be dismissed, 

particularly when the party making such an assertion has already filed a proof of claim 

containing a calculation of money damages.  

C. The Document is Not a Restrictive Covenant, It Is A Claim For Payment of 
Future Taxes, Avoidable by 11 U.S.C. §§ 363 (f) and 1123 (a)(5)(D). 

 
Hobart has encumbered the Property with a document entitled “Restrictive Covenant” – a 

document that contains a use restriction, an unlawful restraint on alienation, an agreement for 

payment of future taxes, and an unlawful provision effectively precluding purchase by a Native 

American Indian tribe.  Clearly, the title “Restrictive Covenant” was intended to shield the 

Document from attack – a litigation tactic that does not withstand scrutiny.  Hobart argues that 

TCGC may not sell the Property free and clear of Hobart’s interest under 11 U.S.C. 

§ 1123(a)(5)(D) because its interest is a restrictive covenant and does not constitute a contract for 

payment.  As more fully set forth in Baylake’s Brief, the Document constitutes a disguised 

interest benefiting Hobart and is avoidable. 

Hobart also argues that because the Document imposes a negative obligation, it is not 

properly classified.  This argument is wrong on two bases.  First, a lien is defined as “a claim, 

encumbrance, or charge on property as security for the payment of some debt, obligation or 

duty.”  53 C.J.S. Liens § 1 (2005).  Under this definition, it is evident that the Document grants 

Hobart some interest in the Property, as it is an encumbrance on the Property utilized to ensure 

payment of property taxes. Second, the Document does not impose a negative obligation; to 

humor Hobart’s grammatical argument – the language is actually a double negative (an 

agreement NOT to NOT pay taxes) – thus a positive.  Without torturing the language further, it is 

evident that the Document creates an assurance of TCGC’s continuing performance of its 

obligations to Hobart, namely, its payment of property taxes.  Based on the foregoing, the 

Document is avoidable under §§ 1123(a)(5)(D) and 363(f). 
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D. The Property May Be Sold Free and Clear of the Document  Under 11 U.S.C. 
§ 363(e) if Hobart Is Paid Adequate Protection. 

 
TCGC may sell the Property free and clear of Hobart’s interest if such sale is conditioned 

as necessary to provide Hobart with adequate protection of its interest pursuant to 11 U.S.C.  

§ 363(e).  Hobart argues it cannot be provided with adequate protection because it is impossible 

to value its interest.  This is plainly false.  There are several bases on which Hobart’s interest 

may be valued.  First, as set forth more fully in Baylake’s Brief, Hobart’s interest may be valued 

at the amount of monetary damages it would receive, were the Property subject to an eminent 

domain proceeding whereunder Hobart’s interest were lost.  Second, Hobart’s interest may be 

valued at the price by which it was purchased by Hobart.  Third, Hobart’s interest can be valued 

as a measurement of the future taxes to which it would be entitled for a period of time (Hobart’s 

argument that it is entitled to “unending” protection of its tax revenue is, as set forth more fully 

in Baylake’s Brief, contrary to property law and policy, which prohibits property interest 

restrictions which last in perpetuity).5  Additionally, Hobart has filed a proof of claim in the 

underlying bankruptcy case whereby it valued its own interest.  Thus Hobart’s arguments that its 

interest cannot be valued should be estopped by its own filing in this respect.  Accordingly, 

Hobart’s alleged interest may be valued, and a sale may take place pursuant to section 363(e) if 

adequate protection is provided for the purported interest. 

IV.  HOBART’S ASSERTED AFFIRMATIVE DEFENSES MUST FAIL. 

Hobart has asserted numerous affirmative defenses, including purported violations of the 

municipal notice statute, the Eleventh Amendment to the United States Constitution, and 

estoppel.  The first two arguments must fail for the reasons set forth in Baylake’s Brief in 
                                                 
5 A calculation of adequate protection relating to Hobart’s interest in real estate taxes requires further investigation.  
Municipalities act as a “clearinghouse” of sorts, collecting taxes that are then distributed to third parties for 
education or social services.  Only taxes collected and retained by Hobart should be considered in an adequate 
protection analysis. 
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Support.  Interestingly, Hobart did not raise the Eleventh Amendment in the Hobart 

Memorandum, and has apparently conceded this issue.   

Hobart’s Memorandum focuses on the affirmative defense of estoppel, but this argument 

too must fail.   In its Memorandum, Hobart overstates the principals of equitable estoppel.  

Hobart argues that “the Debtor and the Bank cannot now be permitted to challenge the very 

Restrictive Covenants . . . subject to which they took their respective interests in the Golf Course 

– interests they would not have obtained had they challenged the Restrictive Covenants at the 

time,” reasoning that “grantees . . . cannot acquiesce in, and enjoy the benefits of, a transaction 

and then reject the accompanying burdens.”  Logically applying Hobart’s argument in a broader 

context, a party who enjoys the benefit of a contract would never be allowed to challenge the 

validity of portions of the contract, regardless of whether those portions are illegal, contrary to 

public policy, repugnant to statutory law or in contravention of case law.   

In Shelley v. Kraemer, the United States Supreme Court held that it was unconstitutional 

for states to enforce restrictive covenants which provided that the subject property “shall not be 

used or occupied by any person . . . except those of the Caucasian race.”  334 U.S. 1 (1948).  

There, one set of petitioners (“who were found by the trial court to be Negroes”) acquired title to 

the property after the restrictions had been recorded against the property.  Id. at 7.  There is little 

question that had petitioners challenged the restriction prior to acquiring title to the property, the 

property owner would not have transferred the property to petitioners.  If Hobart’s reasoning in 

its Memorandum is valid (which it is not), petitioners would have been estopped from 

challenging enforcement of the restrictive covenants, because petitioners enjoyed the benefit of 

the transaction and “the contract would not have been made if the terms had been different.”   

Hobart’s equitable estoppel argument is illogical and overstated, as it prevents a party to 

a contract from challenging the validity of portions of the contract, simply because such party 

Case 1:08-cv-00608-WCG     Filed 09/22/2008     Page 17 of 21     Document 26 



 18  

knowingly entered into the contract under such terms and enjoyed the benefit of other parts of 

the contract.  Is Hobart suggesting that a tenant who participated in drafting a lease and took 

occupancy of property subject to such lease, should not be allowed to challenge a provision in 

the lease that tenant later discovers to be ambiguous, contrary to public policy, repugnant to a 

state’s statutes, or contrary to case law?  Here, the simple fact that TCGC took title to the 

Property subject to the Document, has absolutely no bearing on the fact that the language of the 

Document is otherwise invalid for the reasons set forth in the Complaint and in Baylake’s Brief 

in Support. 

Additionally, although Hobart uses “equitable estoppel” and “estoppel by deed” 

interchangeably, the Supreme Court of Wisconsin clearly draws a distinction.  See Milas v. 

Labor Ass’n of Wisconsin, Inc., 214 Wis. 2d 1, 12 (Wis. 1997). 

Further, even if this Court were to consider a theory of equitable estoppel, Baylake is not 

acquiescing in or enjoying the benefits of the Document, and it is not attempting to reject all of 

the accompanying burdens of the Document.  Baylake is specifically contesting the validity of 

the Document.  The Document, in and of itself, in no way benefits Baylake.  Further, Baylake 

has accepted the burdens of the Document – such as the restrictions on use of the Property as a 

golf course – and only challenges those portions which are in contravention of Wisconsin law.  

Even if the Court considers Hobart’s theory of equitable estoppel, it is contrary to public policy 

to expect a party to comply with restrictions on its property that would otherwise be deemed 

invalid.  (See Baylake Brief in Support).   

Hobart repeatedly suggests that Baylake and TCGC should be estopped from challenging 

the Right of First Refusal and the Document due to their role in drafting these documents and the 

benefits each has derived therefrom.  This argument is contrary to the core concept of 

bankruptcy.  The United States Supreme Court has stated that “a central purpose of the 
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[Bankruptcy] Code is to provide a procedure by which certain insolvent debtors can reorder their 

affairs, make peace with their creditors, and enjoy ‘a new opportunity in life and a clear field for 

future effort, unhampered by the pressure and discouragement of preexisting debt.’” Grogan v. 

Garner, 498 U.S. 279, 286 (1991) (citing Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934)).  

Presumably, a debtor has played a role in entering into, and enjoyed a benefit from, any debt.  

Were debtors to be barred from challenging and adjusting any debt in which they had a hand and 

from which they enjoyed a benefit, the Bankruptcy Code would have no purpose.  Accordingly, 

Hobart’s argument in this respect is completely misplaced. 

CONCLUSION 

At the time the Debtor re-acquired the Golf Course from Hobart in 2005, the Debtor and 

Hobart entered agreements, purportedly to the benefit of Debtor, that created restrictions on the 

use and alienability of the land.  The Bank, as the Lender, reviewed these agreements to confirm 

that the language did not impair or affect the enforceability of the Bank’s security interest in the 

Golf Course. 

The purpose of the restrictions was a) to maintain the use of the property as a golf course 

(or other permitted use) – a restriction that is not being challenged; b) to buttress the Right of 

First Refusal granted to Hobart in a separate document by also granting Hobart the unrestricted 

right to withhold consent to a transfer of the real estate to any party; and c) purportedly to ensure 

that the Golf Course remained on the real estate tax rolls and within the jurisdiction and zoning 

authority of Hobart. 

The Debtor is now indebted to the Bank and other creditors in an amount in excess of 

$16.26 million.  One party, the Oneida, has offered to purchase the Golf Course, at a price of $12 

million, provided certain restrictions are removed.  These restrictions described in (b) and (c), 

above, are void because they constitute an unlawful restraint on alienation, and are pre-empted 

Case 1:08-cv-00608-WCG     Filed 09/22/2008     Page 19 of 21     Document 26 



 20  

by federal law.  Hobart’s estoppel or unjust enrichment arguments beg the question of legality, 

and ignore the very principles upon which bankruptcy proceedings are founded. 

The restrictions also can, and should, be avoided by the powers of the bankruptcy court, 

to permit the orderly liquidation of the estate and to maximize the distribution to creditors.  No 

merit should be given to Hobart’s grumbling that the practical effect of striking the language of 

the offending covenants and allowing the sale to proceed at a purchase price of $12 million, is 

that the Bank will be able to contain its losses to $3.26 million, less amounts paid to other 

priority or secured parties set forth in the Plan. 

Plaintiff, Baylake, respectfully requests that this Court enter an Order granting summary 

judgment in favor of Plaintiff and against Hobart: 

a. Ordering the sale of the Property free and clear of the terms and conditions of 

the Right of First Refusal and the Document; and 

b.  Voiding the language of the Document prohibiting any action to remove the 

Impacted Parcels from the tax rolls; and 

c.  Voiding Paragraph 1 of the Document; or in the alternative 

d.  Declaring that the sale of the Property shall be free and clear of the terms and 

conditions of the Document pursuant to 11 U.S.C. §§ 363(e), 363(f)(4), 363(f)(5) and 

1123(a)(5)(D); and 

e.  Awarding the Plaintiffs their costs, disbursements and reasonable attorneys’ 

fees incurred in bringing this action. 
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Dated this 22nd day of September, 2008. 

           GODFREY & KAHN, S.C. 

 

     By:          /s/ Timothy F. Nixon    
                       Timothy F. Nixon (State Bar No. 1013753) 
            Carla O. Andres (State Bar No. 1020997) 
 
             Attorneys for Plaintiff, Baylake Bank 
 
 
780 North Water Street 
Milwaukee, Wisconsin 53202 
Telephone:  (414) 273-3500 
Email:  tnixon@gklaw.com 
            candres@gklaw.com 
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UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF WISCONSIN 

BAYLAKE BANK, 
 

Plaintiff, 
 

v. 
 

TCGC, LLC, 
 

Defendant. 
 
 

Case No. 08-C-608 

 
 

 
AFFIDAVIT OF MARY E. ROUFUS 

______________________________________________________________________________ 
 

STATE OF WISCONSIN ) 
    )  SS 
MILWAUKEE COUNTY ) 

 
Mary E. Roufus, being duly sworn and under oath, states as follows: 
 

1. I am a bankruptcy paralegal employed by Godfrey & Kahn, S.C., counsel to Baylake 
Bank in the above captioned matter. 
 

2. I have reviewed the Proof of Claim numbered 30 that was filed by the Village of Hobart 
on September 15, 2008 in the TCGC Chapter 11 bankruptcy proceedings  
(Case no. 07-25404 in the United States Bankruptcy Court for the Eastern District of 
Wisconsin).  This document was obtained from the claims register as accessible through 
the Court’s Electronic Case Filing system.  I make this affidavit based on the information 
set forth in the Proof of Claim.  
 

3. Attached hereto as Exhibit A is a true and correct copy of Proof of Claim No. 30 in the 
amount of $16,487,954.00 as damages for the “Threatened Loss of Restrictive 
Covenants.”   
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Dated this 22nd day of September, 2008. 

       /s/ Mary E. Roufus    
      Mary E. Roufus 
 
Subscribed and sworn to before me 
this 22nd day of September, 2008. 
 
 /s/ Jennifer Herzog   
Notary Public, State of Wisconsin 
My commission is permanent. 
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