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The Amicus Anishinabe Legal Services incorporates in full the Procedural History,

Legal Issues, Statement of Case and Facts and full Argument as stated and presen-

ted by Appellant Losh, along with the federal Indian law applications and analyses

therein.

Introduction

The goal of this Amicus brief is to provide additional historical context of the

Chippewa (Anishinabe) of Minnesota as a tribe and to provide additional concepts

for contemporary Indian Country jurisdictional reasoning supporting the federal

goals of Indian and tribal self governance and self determination as supported by

federal laws, treaty rights, and the inherent sovereign rights of the Anishinabe

People.
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ARGUMENT

Chippewas of Minnesota

The northern half of the State of Minnesota was created from lands ceded by vari-

ous treaties with Chippewa Bands including, but not limited to, the 1837

Treaty[FN1], 1854 Treaty
[FN2]

and 1855 Treaty
[FN3]

, wherein the inherent rights to

fish, hunt and gather were retained in the ceded territories and lands for reser-

vations established and reserved for permanent homes for the Chippewas, all of

which *2 were discussed thoroughly in the series of Mille Lacs decisions.
[FN4]

When the Nelson Act was passed in 1889, the Chippewa Indians in Minnesota com-

prised eleven bands occupying ten distinct reservations in that state in virtue of

treaties or executive orders. Collectively they were regarded as a single tribe,

and commonly called Chippewas of Minnesota.
[FN5]

FN1. Treaty with the Chippewa, 1837,July 29, 1837, 7 Stat., 536. Proclama-

tion, June 15, 1838.

FN2. Treaty with the Chippewa, 1854, Sept. 30, 1854, 10 Stats., 1109, Rati-

fied Jan. 10, 1855, Proclaimed Jan. 29, 1855.

FN3. Treaty with the Chippewa, 1855, Feb. 22, 1855, 10 Stat., 1165, Ratified

Mar. 3, 1855, Proclaimed Apr. 7, 1855.

FN4. See Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 119

S.Ct. 1187, 143 L.Ed.2d 270 (1999). See also Fond du Lac Band of Chippewa

Indians v. Carlson, No. 5-92-159 (D.Minn. Mar. 18, 1996), which case was

combined by the federal court with the Mille Lacs case.

FN5. See Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 50 S.Ct. 320,

74 L.Ed. 809 (1930), recognizing that “these Indians formerly were part of

the Chippewa or Ojibway Nation of the Great Lakes region. The Nation com-

prised many subordinate bands or tribes, some of which came to be perman-

ently located in Canada and others in Michigan, Wisconsin, Minnesota, and

perhaps other states. The bands or tribes which came to be seated in Min-

nesota have latterly been designated as the Chippewas of Minnesota by way of

distinguishing them from those seated elsewhere. Treaties, September 24,

1819, 7 Stat. 203; June 16, 1820, 7 Stat. 206; August 5, 1826, 7 Stat. 290;

July 29, 1837, 7 Stat. 536; October 4, 1842, 7 Stat. 591; February 22, 1855,

10 Stat. 1165; March 11, 1863, 12 Stat. 1249; October 2, 1863, 13 Stat. 667;

May 7, 1864, 13 Stat. 693; March 19, 1807, 16 Stat. 719; House Doc. vol. 61,

59th Cong., 1st Sess. pp. 277-280; History of Ojibway Nation, Copway, pp.

170-171; Minn. His. Soc. Cols. vol. 5, pp. 37-40, 507-509; also vol. IX,

pp.55-56”

Minnesota Chippewa Tribe

The Minnesota Chippewa Tribe (MCT) is a federally recognized Indian tribe organ-
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ized under a constitution and by-laws ratified by the Tribe on June 20, 1936, and

approved by the Secretary of the Interior on July 24, 1936, pursuant to the

Howard-Wheeler Act or Indian Reorganization Act.
[FN6]

“The period of duration of

this tribal constitution shall be perpetual or until revoked by lawful means as *3

provided in the Act of June 18, 1934 (48 Stat. 984), as amended.”
[FN7]

A042. The

different geographic reservation territories have long been defined in federal law

and are described in the in the Preamble of the MCT Constitution as “consisting of

the Chippewa Indians of the White Earth, Leech Lake, Fond du Lac, Bois Forte (Nett

Lake), and Grand Portage Reservations and the Nonremoval Mille Lac Band of Chip-

pewa Indians.”
[FN8]

Under Article XIII, Rights of Members

FN6. See section 16 of the Act of June 18, 1934 (48 Stat. 984), as amended

by the Act of June 15, 1935 (49 Stat., 378).

FN7. See MCT Const. Art. VII, Duration of Tribal Constitution.

FN8. See Revised Constitution and Bylaws of the Minnesota Chippewa Tribe,

Minnesota, Preamble, (A 038) which express purpose is “to form a represent-

ative Chippewa tribal organization, maintain and establish justice for our

Tribe, and to conserve and develop our tribal resources and common property;

to promote the general welfare for ourselves and descendants, do establish

and adopt this constitution for the Chippewa Indians of Minnesota in accord-

ance with such privilege granted the Indians by the United States under ex-

isting law.” See also. A038-A049.

All members of the Minnesota Chippewa Tribe shall be accorded by the governing

body equal rights, equal protection, and equal opportunities to participate in the

economic resources and activities of the Tribe, and no member shall be denied any

of the constitutional rights or guarantees enjoyed by other citizens of the United

States, including but not limited to freedom of religion and conscience, freedom

of speech, the right to orderly association or assembly, the right to petition for

action or the redress of grievances, and due process of law.

Id. at A044. Member Indians are first members of the MCT and then designated,

through their descendent history, as a member of a specific Band.
[FN9]

A017

FN9. Letter from Laurie Harper, Director, Leech Lake Band of Ojibwe Office

of Tribal Enrollments (March 8, 2006).

Minnesota courts have previously recognized that the White Earth Band of Chippewa

Indians is the White Earth Band of Ojibwe, a constituent band of the *4 Minnesota

Chippewa Tribe
[FN10]

, which “is one of six Chippewa Bands comprising the Minnesota

Chippewa Tribe.”
[FN11]

Similarly, the Minnesota Chippewa Tribe has been a party to

lawsuits representing its bands in “an action for a declaratory judgment brought

by the Minnesota Chippewa Tribe (Tribe) and its six constituent bands ...

seek[ing] a declaration that they are not involuntarily subject to Minnesota Work-

ers' Compensation ... ”
[FN12]
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FN10. See State v. Manypenny, 682 N.W.2d 143, 2004 WL 1470177, Minn. 2004

FN11. See State v. Butcher, 563 N.W.2d 776, 1997 WL 274297, Minn.App., May

27, 1997 citing White Earth Band of Chippewa v. Alexander, 518 F.Supp. 527,

531 (D.Minn. 1981). See also State v. Zornes, Not Reported in N.W.2d, 1997

WL 193784, Minn.App., April 22, 1997 and State v. Stone, 557 N.W.2d 588,

1996 WL 721562 Minn. App. December 17 1996.

FN12. Minnesota Chippewa Tribe v. State, Dept. of Labor and Industry, 339

N.W.2d 55, Minn., October 14, 1983. See also Indian Political Action Commit-

tee v. Tribal Executive Committee of Minnesota Chippewa Tribe, 416 F.Supp.

655, D.Minn., July 29, 1976 (involving Protestors of elections held on the

White Earth Indian Reservation of the Minnesota Chippewa Tribe. See also

U.S. v. Pemberton, 121 F.3d 1157, 1997 WL 426644, C.A.8 (Minn.), July 31,

1997 (noting the Minnesota Chippewa Tribe (of which the Leech Lake Band is

one of six constituent bands)).

Minnesota Recognizes the MCT

Additional evidence of Minnesota's broad recognition for Minnesota Chippewa Tribal

members being treated similarly under a common scheme without regard to reserva-

tion of enrollment is by the Minnesota Department of Revenue. Exemption from state

income taxation is a right of all MCT members regardless of band

affiliation.[FN13] In Bryan v Itasca
[FN14]

, the U.S. Supreme Court noted that

FN13. See letter dated August 13, 2002 to MCT President Deschampe from MN/

Revenue Commissioner Smith. See (Amicus App ___).

FN14. Bryan v Itasca County, 426 US 373, 392 (1976), Reversing Bryan v.

Itasca County, 303 Minn. 395, 228 N.W.2d 249 (Minn. Mar 28, 1975).

*5 Indians stand in a special relation to the federal government from which the

states are excluded unless the Congress has manifested a clear purpose to termin-

ate (a tax) immunity and allow states to treat Indians as part of the general com-

munity.
[FN15]

FN15. Oklahoma Tax Comm'n v. United States, 319 U.S. 598, 613-614, 63 S.Ct.

1284, 1291, 87 L.Ed. 1612 (1943) (Murphy J., dissenting).

This recognition was in light of Public Law 280
[FN16]

extending the limited, civil

jurisdiction granted to states over Indian Country in Minnesota did not extend to

the states the power to tax and did not authorize Itasca county to impose personal

property tax on mobile home owned by an Indian, located on land held in trust by

the U.S. for the Chippewa tribe on the Leech Lake Reservation. Finally, under Min-

nesota's MFIP program the State contracts with the MCT to provide state employment

program services to MCT members by service area, county by county, without regard

to the MCT member residing on any reservation.
[FN17]
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FN16. PL 83-280, 28 USC § 1360.

FN17. See Minn. Stat. 256J.645.

Duro Fix

Most important to note is that in 1990, shortly after the U.S. Supreme Court de-

cided Duro v. Reina
FN[FN18]

, Congress, using its plenary powers acted quickly to

adopt *6 and pass what is referred to as the Duro fix
[FN19]

. Congress promptly and

expressly reversed the holding in Duro (hence the Duro Fix) so as to retain to

tribes their inherent or sovereign authority to prosecute nonmember Indians. As

such, the Duro fix must be recognized as an equally important express Congression-

al Act and federal statute as is Public Law 280 when courts consider preemption

arguments. This Court needs to help the State of Minnesota follow the truly su-

preme laws of the land of these United States with regard to all Indians, which

has been clearly and unequivocally expressed by United States Congress and the

United States Supreme Court. See Lara, Duro fix and App. Brf. 31-36.

FN18. See Duro v. Reina, 495 U.S. 676, 679 (1990), the United States Supreme

Court had held that a tribe no longer possessed inherent or sovereign au-

thority to prosecute a “nonmember Indian.” But, soon after the Supreme Court

decided Duro, Congress enacted new legislation “a fix” specifically author-

izing a tribe to prosecute Indian members of a different tribe. See Act of

Nov. 5, 1990, §§8077(b) - (d), 104 Stat. 1892 - 1893 (temporary legislation

until September 30, 1991); Act of Oct. 28, 1991, 105 Stat. 646 (permanent

legislation).

FN19. Id. See “a fix”.

Public Law 280

The grant of jurisdiction by Congress in Public Law 280 also has important limita-

tions and exceptions to Minnesota's limited jurisdiction directing that

(b) Nothing in this section shall authorize the alienation, encumbrance, or taxa-

tion of any real or personal property, including water rights, belonging to any

Indian or any Indian tribe, band, or community that is held in trust by the United

States or is subject to a restriction against alienation imposed by the United

States; or shall authorize regulation of the use of such property in a manner in-

consistent with any Federal treaty, agreement, or statute or with any regulation

made pursuant thereto; or shall deprive any Indian or any Indian tribe, band, or

community of any right, privilege, or immunity afforded under Federal treaty,

agreement, or statute with respect to hunting, trapping, or fishing or the con-

trol, licensing, or regulation thereof.
[FN20]

FN20. 18 U.S.C. § 1162 (b) and 28 U.S.C. § 1360(b) (Emphasis added).

Here, Minnesota's grant of jurisdiction is withheld with regard to federal treat-

ies, agreements and statutes under 18 U.S.C. § 1162 and 28 U.S.C. § 1360. Public
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*7 Law 280 also provides additional exceptions to civil jurisdiction which can be

found in 28 U.S.C. § 1360 (c), where

[a]ny tribal ordinance or custom heretofore or hereafter adopted by an Indian

tribe, band, or community in the exercise of any authority which it may possess

shall, if not inconsistent with any applicable civil law of the State, be given

full force and effect in the determination of civil causes of action pursuant to

this section.
[FN21]

FN21. See 28 U.S.C. 1360(c).

Here, the Leech Lake Band of Ojibwe has implemented traffic laws, (A169) and

provides law enforcement and has entered into a cooperative law enforcement agree-

ment under Minn. Stat. § 626.93, and has a well established tribal court. A054 If

Minnesota was not preempted and precluded before under Public Law 280 (a) or (b),

certainly Leech Lake's adopted traffic ordinances and laws preempt state law. See

Driving after revocation or suspension. A185

But Compare, Congress adopted the Adam Walsh Act in 2006 recognizing jurisdiction

of tribes, and requiring tribes to either adopt their own sex offender registra-

tion code by July 27, 2007, or default to states' jurisdiction. Here Congress re-

cognized or granted tribes jurisdiction in express federal statute thereby pree-

mpting the field, yet the Minnesota Supreme Court failed to recognize pre-emption

and infringed on sovereign tribal rights in March 2007. The dissent in Jones re-

cognized that

this entire question will soon be a solution in search of a problem. In July 2006,

Congress passed and the President signed the Adam Walsh Child Protection and

Safety Act of 2006. Pub.L. No. 109-248, 120 Stat. 587 (to be partially codified at

42 U.S.C. §§ 16901-16991).

*8 State v Jones, 729 N.W.2d 1, Minn., March 22, 2007, Justice Page dissent at 19.

Minnesota's case law

From an Indian Country view point the District Court's Order and the Appellate

Court's decision results from a chain of incomplete analysis and consequential

mis-reasoning of Minnesota's Indian Law cases. The district court concluded that

1. The offense of driving after revocation is a civil/regulatory offense for the

purpose of determining P.L. 280 (8 U.S.C. § 1162) jurisdiction. [See State v John-

son, 598 N.W.2d 680 (Minn. 1999).]

2. Because the defendant is not an enrolled member of the Leech Lake Band he is

not entitled to the same “insulation from sate government authority” on the Leech

Lake Reservation because the Leech Lake Band's sovereign interest is not as

strongly implicated as it would be with an enrolled member. See State v. R.M.H.,

617 N.W. 2d 55, 66 (Minn. 2000).

A019 (citation added and included in district court memorandum A 020).
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The district court commented particularly that “there is nothing in the post-trial

documents that provides any basis for this Court to depart from the Hart holding”.

(A021). Although the Hart Court had the benefit of the U.S. v Lara decision and

discussed Lara, Oliphant, Wheeler, Duro v Reina and the Congressional Duro fix,

the Appellate Court still missed the express preemptive effect of the Duro fix and

left for the Minnesota Supreme Court to determine whether to reevaluate if R.M.H.

is still good law, however, review was denied.
[FN22]

FN22. See State v Hart, Not Reported in N.W.2d, 2006 WL 1229587 (Minn.App.)

(emphasis added). In Hart, the defendant was a Red Lake enrollee, non-MCT

member.

*9 Apparently the Hart Court misunderstood how Congress speaks to Indian tribes

and states through federal statutory language and Acts and pointed out that the

Lara Court

did not address Indian tribes' inherent sovereignty over prosecutions for civil/

regulatory offenses. More importantly, the Court did not address states' authority

to prosecute nonmember Indians under criminal or civil law or whether states may

have concurrent jurisdiction over nonmember Indians. As the Court stated, “the

change at issue here is a limited one.... [T]his case involves no interference

with the power or authority of any State.
[FN23]

FN23. Lara at 1636.

The Lara Court did not mean that if states were already misinterpreting or skip-

ping over any federal statutes preempting state jurisdiction in Indian country,

like the Duro fix, Public Law 280 or the ICRA with regard to nonmember Indians on

any reservation, for the State to continue infringing on tribal sovereignty and

jurisdiction without interference.

In 2004 in U.S. v Lara
[FN24]

, the United States Supreme Court held that the Civil

Rights Act of 1968 (ICRA) recognizes and affirms in each tribe the “inherent

power” to prosecute nonmember Indians.
[FN25]

Certainly because of jurisdictional

respect and deference it would not be appropriate for the United States Supreme

Court to “address Indian tribes' inherent sovereignty over prosecutions for *10

civil/regulatory offenses” (especially without an actual controversy) because In-

dian tribes' inherent sovereignty belongs to each tribe (domestic dependant na-

tion) and its members' respectively, and it would be much like Iowa defining Min-

nesota's inherent sovereignty. Moreover, the U.S. Supreme Court, like Congress,

speaks generally to all tribes, all states and all people with their laws and de-

cisions.

FN24. See Lara.

FN25. Indian Civil Rights Act of 1968 (25 U.S.C. §§ 1301-03), Section

1301(2) “powers of self-government” means and includes all governmental
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powers possessed by an Indian tribe, executive, legislative, and judicial,

and all offices, bodies, and tribunals by and through which they are ex-

ecuted, including courts of Indian offenses; and means the inherent power of

Indian tribes, hereby recognized and affirmed, to exercise criminal juris-

diction over all Indians. See also Means.

Stone & Cabazon

For the past decade Minnesota's courts have used the Stone Court's tests to de-

termine if the state has jurisdiction, relying on Cabazon
[FN26]

, but always noting

that the Cabazon test admits of some ambiguity.
[FN27]

The Stone Court also openly

stated that the analysis was not limited to the four factor analysis. (citation

omitted.) That is also the expected guidance of the Cabazon decision and Pub. L.

280, when read from an Indian County perspective. In Indian Country, the canons of

construction apply to treaties and also to statutes affecting Indian immunities

and must be interpreted in the light most favorable to the non drafting parties,

with any ambiguities resolved in favor of Indians.
[FN28]

The same does not apply

to the states.

FN26. California v. Cabazon Band of Mission Indians, 480 U.S. 202, 107 S.Ct.

1083, 94 L.Ed.2d 244 (1987

FN27. Stone at 729.

FN28. See Bryan v Itasca noting the failure of congressional reports con-

cerning statute which extended civil jurisdiction of states to Indian reser-

vations to mention authority to tax was significant in the application of

canons of construction applicable to statutes affecting Indian immunities as

some mention would normally be expected if such a sweeping change in the

status of tribal government and reservation Indians had been contemplated by

Congress. 18 U.S.C.A. § 1162; 28 U.S.C.A. § 1360. See also Minnesota v.

Mille Lacs Band of Chippewa Indians et al 526 U.S. 172 (1999) 124 F.3d 904,

affirmed.

*11 Additional Cabazon Analysis

While it is important to recognize that not all laws with criminal penalties and

labels may actually be civil regulatory, additional re-weighing and rebalancing of

federal, tribal and state interests is necessary. The Cabazon case involved

a state burden on tribal Indians in the context of their dealings with non-Indians

since the question is whether the State may prevent the Tribes from making avail-

able high stakes bingo games to non-Indians coming from outside the reservations.

Decision in this case turns on whether state authority is pre-empted by the opera-

tion of federal law; and “[s]tate jurisdiction is pre-empted ... if it interferes

or is incompatible with federal and tribal interests reflected in federal law, un-

less the state interests at stake are sufficient to justify the assertion of state

authority.” Mescalero, 462 U.S., at 333, 334, 103 S.Ct., at 2385, 2386. The in-

quiry is to proceed in light of traditional notions of Indian sovereignty and the
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congressional goal of Indian self-government, including its “overriding goal” of

encouraging tribal self-sufficiency and economic development. Id., at 334-335, 103

S.Ct., at 2386-2387.FN19 See also, Iowa Mutual Insurance Co. v. LaPlante, 480 U.S.

9, 107 S.Ct., 971, 94 L.Ed.2d 10 (1987); White Mountain Apache Tribe v. Bracker,

448 U.S. 136, 143, 100 S.Ct. 2578, 2583, 65 L.Ed.2d 665 (1980).

FN 19. In New Mexico v. Mescalero Apache Tribe, 462 U.S., at 335, n. 17, 103

S.Ct., at 2387, n. 17, we discussed a number of the statutes Congress enacted to

promote tribal self-government. The congressional declarations of policy in the

Indian Financing Act of 1974, as amended, 25 U.S.C. § 1451et seq. (1982 ed. and

Supp.III), and in the Indian Self-Determination and Education Assistance Act of

1975, as amended, 25 U.S.C. § 450et seq. (1982 ed. and Supp.III), are particularly

significant in this case: “It is hereby declared to be the policy of Congress ...

to help develop and utilize Indian resources, both physical and human, to a point

where the Indians will fully exercise responsibility for the utilization and man-

agement of *12 their own resources and where they will enjoy a standard of living

from their own productive efforts comparable to that enjoyed by non-Indians in

neighboring communities.” 25 U.S.C. § 1451. Similarly, “[t]he Congress declares

its commitment to the maintenance of the Federal Government's unique and continu-

ing relationship with and responsibility to the Indian people through the estab-

lishment of a meaningful Indian self-determination policy which will permit an or-

derly transition from Federal domination of programs for and services to Indians

to effective and meaningful participation by the Indian people in the planning,

conduct, and administration of those programs and services.” 25 U.S.C. § 450a(b).

These are important federal interests. They were reaffirmed by the President's

1983 Statement on Indian Policy. FN20

FN20. “It is important to the concept of self-government that tribes reduce their

dependence on Federal funds by providing a greater percentage of the cost of their

self-government.” 19 Weekly Comp. of Pres.Doc. 99 (1983).

Cabazon at 216-218, and at 1092-93. (Emphasis added). The Cabazon Court went on to

declare that

These policies and actions, which demonstrate the Government's approval and active

promotion of tribal bingo enterprises, are of particular relevance in this case.

The Cabazon and Morongo Reservations contain no natural resources which can be ex-

ploited. The tribal games at present provide the sole source of revenues for the

operation of the tribal governments and the provision of tribal services. They are

also the major sources of employment on the reservations. Self-determination and

economic development are not within reach if the Tribes cannot raise revenues and

provide employment for their members. The Tribes' interests obviously parallel the

federal interests.

Id at 219.

*13 It is 2008 and the MCT Reservations, while they may the largest employer in

several Minnesota counties, are still developing infrastructure. The MCT still

needs help with the declared
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policy of Congress ... to help develop and utilize Indian resources, both physical

and human, to a point where the Indians will fully exercise responsibility for the

utilization and management of their own resources and where they will enjoy a

standard of living from their own productive efforts comparable to that enjoyed by

non-Indians in neighboring communities.” 25 U.S.C. § 1451.
[FN29]

FN29. Cabazon at 217, citing New Mexico v. Mescalero Apache Tribe, 462 U.S.,

at. 335, n. 17, 103 S.Ct., at 2387, n. 17, discussing the number of statutes

Congress enacted to promote tribal self-government.

Certainly, Indian Gaming is an important industry for all of Minnesota providing

9,100 rural jobs and

many rural casinos are the largest or second largest employers in their home

counties. “In Pine and Mille Lacs Counties, for example, the Mille Lacs Band ac-

counts for 17% of the total workforce payroll. In Cass County, the Leech Lake Band

accounts for 13%. In Renville County, the Lower Sioux Community accounts for 12%

of total wages paid. These wages represent a significant revenue source for county

governments.”
[FN30]

FN30. See Release; Study confirms benefits of casino jobs, Minnesota Indian

Gaming Assoc. Jan. 23, 2007

But at the same time the legislative Commission to End Poverty in Minnesota by

2020 has found that in Central Minnesota that

of those who were poor or impoverished in 2006 in this region ... approximately 1

in 3 were working. [and] non-white residents were 3 times as likely to be impover-

ished and twice as likely to be poor and the most prevalent non-white race in the

region was Native American.
[FN31]

FN31. Commission to End Poverty in Minnesota by 2020 Fact Sheet: Central

Minnesota, Updated Nov 21, 2007.

*14 For the Northwest Region of Minnesota

Race is a major determinant of whether one is poor or impoverished ... [and] in

2005 non-white residents were almost 3 times more likely than white residents to

be living in poverty. The most prevalent non-white race in the region is Native

American... [and] female-headed households in the Northwest Region were more

likely to be poor or impoverished ...
[FN32]

FN32. Commission to End Poverty in Minnesota by 2020 Fact Sheet: Northwest

Minnesota, Updated Oct. 22, 2007.

Certainly the development of gaming has helped Indian Country and its neighbors,

but many more obstacles remain. Recognizing the gains for the overall region in
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employment and reduced welfare, letting Indian Country grow and develop may be

just as important to rural Minnesota's growth and development.

Right to Travel

In Cabazon, California's legal arguments expressed concerns related to organized

crime, which conjures up images of the MOB, drugs, prostitution, and collateral

crimes. Last year, the Ninth Circuit Court of Appeals upheld the federal

district court [when it] dismissed the Government's indictment charging tribal

members Kato and Harry Smiskin (“Smiskins”) with violations of the federal Contra-

band Cigarette Trafficking Act (“CCT”). At issue in this appeal is whether the

Government's basis for maintaining a CCTA prosecution against the Smiskins - their

alleged failure to comply with the State of Washington's requirement that indi-

viduals give notice to state officials prior to transporting unstamped cigarettes

within the State - violated the Right to Travel provision of the Yakama Treaty.

The district court determined that the State's prenotification requirement, as ap-

plied to Yakama tribal members, did indeed violate the Treaty, and, therefore,

that the unstamped cigarettes that the Smiskins allegedly transported could not be

considered contraband within the meaning of the CCTA. Finding no legal basis for

the Government's *15 prosecution of the Smiskins under the CCTA, the court dis-

missed the indictment.

See United States v Smiskin, Ninth Cir. App. Wash. Nos. 05-30590 and 30591, May

18, 2007. The CCTA is closely associated with the USA Patriot Act because of re-

lated concerns to smuggling. If the CCTA and concerns about organized crime (e.g.

RICO Act), both with extensive criminal public policy concerns and severe penal-

ties are not viewed as barriers to tribal jurisdiction rather than state or feder-

al, certainly other factors must be considered and greater weight must be given to

Indian tribes with regard to civil/regulatory authority.

The Smiskin Court went on to note that

Federal laws of general applicability are presumed to apply with equal force to

Indian tribes. See United States v. Baker, 63 F.3d 1478, 1484 (9th Cir. 1995);

United States v. Farris, 624 F.2d 890, 893 (9th Cir. 1980). We held in Baker that

the CCTA is a law of general applicability. See 63 F.3d at 1484. There are three

established exceptions, however, that preclude the application of an otherwise

generally applicable federal law to Indian tribes. See id. at 1485; Farris, 624

F.2d at 893-94. The Smiskins argue that this case falls within the Indian treaty

exception. As we explained in Baker, a “federal statute of general applicability

that is silent on the issue of applicability to Indian tribes will not apply to

them if... the application of the law to the tribe would abrogate rights guaran-

teed by Indian treaties.”
[FN33]

63 F.3d at 1485 (internal quotation marks omit-

ted). Congress must therefore expressly apply a statute to Indians in order to ab-

rogate their treaty rights. See Farris, 624 F.2d at 893 (“[l]t is presumed that

Congress does not intend to *16 abrogate rights guaranteed by Indian treaties when

it passes general laws, unless it makes specific reference to Indians.”).
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FN33. (Id. at internal footnote 6) “The other two exceptions, which do not

apply here, arise if the statute is silent regarding applicability to Indian

tribes and either: (1) the law touches “exclusive rights of self-governance

in purely intramural matters” or (2) there is proof “by legislative history

or some other means that Congress intended [the law] not to apply to Indi-

ans.” Baker, 63 F.3d at 1485 (alteration in original).”

(Id. at 5844)(Emphasis added). The court then noted that

The critical question, then, is whether applying the State of Washington's pre-

notification requirement to Yakama tribal members who possess and transport un-

stamped cigarettes violates the Yakama Treaty of 1855.

The text of a treaty must be construed as the Indians would naturally have under-

stood it at the time of the treaty, with doubtful or ambiguous expressions re-

solved in the Indians' favor. See Minnesota v. Mille Lacs Band of Chippewa Indi-

ans, 526 U.S. 172, 196, 200 (1999) (“Mille Lacs Band”); see also Tulee v. Washing-

ton, 315 U.S. 681, 684-85 (1942) (“It is our responsibility to see that the terms

of the treaty are carried out, so far as possible, in accordance with the meaning

they were understood to have by the tribal representatives at the council and in a

spirit which generously recognizes the full obligation of this nation to protect

[tribal] interests ....”).

(Id. at 5845-46). Certainly the Chippewa in 1855 would have understood that they

had an inherent and reserved fundamental right to travel to exercise hunting,

fishing and gathering. Usufructuary rights preserve in perpetuity are the rights

to find and obtain food, clothing and shelter for the Anishinabe People in their

reserved homeland and ceded territories.

In U.S. v Bressette,
[FN34]

the Court recited the scope, thoroughness and diversity

of resources historically gathered and used for trade and personal use noting that

FN34. See U.S. v Bressette and Nahgahnub, 761 F. Supp. 658 (1991) which fol-

lowed the Voigt cases which involved the treaties of 1837, 1842 and 1854.

Bressette was a member of the Red Cliff Band in Wisconsin and Nahgahnub is a

member of the Fond du Lac Band in Minnesota, and they were charged with a

criminal gathering offense when they were in the ceded territory, with sales

in Duluth, Minnesota. The 1837, 1842, and 1854 treaties reserved full usu-

fructuary rights for the Chippewa on the ceded territories, including com-

mercial activity.

*17 As was found in Lac Courte Oreilles Band of Lake Superior Chippewa Indians v.

State of Wisconsin,
[FN35]

the Chippewa were part of the national and international

market economy at the time of the treaties:

FN35. Id. citing 653 F.Supp. 1420, 1424 (W.D.Wisc.1987)

The Chippewa in the ceded territory were hunters and gatherers. Their hunting

activities included fishing and fowling in addition to traditional notions of
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hunting. The Chippewa harvested virtually everything on the landscape. They had

some use or uses for all the flora and fauna in their environment, whether for

food, clothing, shelter, religious, commercial or other purposes. The Chippewa re-

lied on hunting and gathering for their subsistence. They harvested resources for

their own immediate, personal use and for use as trade goods in commerce. The

Chippewa traded goods for items which contributed to their subsistence. Neither in

harvesting resources for commercial purposes nor in harvesting resources for their

own use did the Chippewa strive for more than a moderate, satisfactory living.

They were indifferent to acquiring wealth beyond their immediate needs.

Included in the species the Chippewa took were “ducks, geese, songbirds, various

types of grouse, turkeys, hawks, eagles, owls, and partridges.”
[FN36]

Further de-

fining the nature of Chippewa commercial activity, the LCO III court made the fol-

lowing findings:

FN36. LCO III 653 F.Supp. at 1427.

Throughout the nineteenth century, the Chippewa were participants in an interna-

tional market economy; they were the producers of commodities, primarily furs, and

they controlled the resources that flowed into this economy. The exchange of com-

modities, furs in particular, was a way of life for both the Indians and non-

Indians in the nineteenth century.
[FN37]

FN37. 653 F.Supp. at 1428.

As part of the Mille Lacs decisions

the court held that the usufructuary rights reserved by the Band included the

rights to harvest resources for commercial purposes, *18 and were not limited to

use of any particular techniques, methods, devices or gear.
[FN38]

Finally, it

ruled that any regulation imposed by the State must be necessary to ensure public

health and safety, and that the State could not impose its own regulations if the

Chippewa could establish tribal regulations adequate to meet conservation, public

health and public safety needs.
[FN39]

FN38. Id. at 838.

FN39. Id. at 838-39. After the Phase I trial, the State, the Counties, and

the six Minnesota landowners immediately appealed the Mille Lacs II de-

cision. See 861 F.Supp. at 840. This court dismissed the appeals from the

district court's Phase I order as premature. 48 F.3d 373 (8th Cir.1995). The

Counties and the six Minnesota landowners also moved for a preliminary in-

junction to prevent the Mille Lacs Band from violating state and federal

conservation laws pending resolution of the case. The district court denied

their request, 864 F.Supp. 102 (D.Minn.1994), and this court affirmed, 66

F.3d 332 (8th Cir.1995) (unpublished table decision).
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Not only are tribal members entitled to expressly retained treaty rights, but also

inherent rights which include right to travel, modernization and commercial pur-

poses. The new canoes are the automobiles (cars, trucks, ATVs, 4-Wheelers, snowmo-

biles, etc.) that carry the canoes, pull the trailers for boats or 4-Wheeler ATVs

and sleds to carry tools, gear and traps.

These are the modern day usufructuary rights, which have evolved just like har-

vesting techniques. The concept of hunter-gather is an everyday, year round pro-

cess to obtain resources for subsistence; for food, clothing and shelter. In the

Twenty-first century, modern usufructuary rights are using the new canoe (car),

under right to travel, to gather resources (income from working at a job) in Indi-

an country (on reservation and within ceded territories of the 1837, 1854 and 1855

Treaties) to live and support our families to work to achieve a comparable living

standard like or neighboring communities. Just as gear modernizes and *19 commer-

cial activities like gaming are allowed under modern treaty rights, modern MCT

usufructuary rights necessarily include the right to travel by automobile in the

Anishinabe homelands and ceded territories.

Driver's License and Revocation

In Stone, the Court held that Minnesota lacked jurisdiction to enforce violations

for its requirement for a driver's license (Minn. Stat. § 171.02) on tribal mem-

bers on the White Earth Reservation. Stone at 730-731. Recently, the Court or Ap-

peals held “that defendant, who did not have a current restricted driver's license

when he was stopped by a deputy, could not be convicted of driving in violation of

a restricted license.” State v. Adickes, 741 N.W.2d 904 (Minn.App.,Dec. 4, 2007).

In Johnson, the Court held driving after revocation (DAR) is civil regulatory. The

question becomes “how can Minnesota revoke a license which is not required for

tribal members to have on reservations and then seek to punish the revocation for

on reservation conduct?

Therefore, unless changed or constrained by Congress, tribes enjoy all the inher-

ent, quasi-sovereign powers not traded away or surrendered by treaty. The right to

travel is an inherent, retained, fundamental right of the Chippewa, and even when

a criminal penalty might be prescribed by state law, state law does not overcome a

treaty right unless expressly authorized by Congress.

CONCLUSION

*20 “State court jurisdiction over matters involving Indians is governed by feder-

al statute or case law.”
[FN40]

Moreover, “[t]he [U.S.] Supreme Court has consist-

ently recognized that Indian tribes retain attributes of sovereignty over both

their members and their territory.”
[FN41]

This sovereignty is dependent upon, and

subordinate to, only the Federal Government, not the States.”
[FN42]

FN40. Gayle v. Little Six, Inc., 555 N.W. 2d 284, 289 (Minn. 1996).
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FN41. Stone at 728, citing Cabazon at 207. (Emphasis added).

FN42. Id. See also Supremacy Clause Art.

This Court needs to broaden the Stone factors to correctly recognize the more com-

plete application, incorporation and consideration of all federal laws with regard

to Indian Country and treaty rights subject matter. Public Law 280 does not grant

States the right to infringe or interfere with Indian treaty rights, including the

right to travel in the treaty reserved homelands of the Chippewas of Minnesota.

The State needs to recognize it will have less jurisdiction as tribes develop and

assume more jurisdiction whether for Family law, traffic court, or child support.

Tribes need and deserve some res judicata and collateral estoppel from state

courts in Indian Country issues so both the state and tribes may see how to grow

together.

Under the MCT Constitution all tribal members enjoy the “equal rights, equal pro-

tection, and equal opportunities to participate in the economic resources and

activities of the Tribe”
[FN43]

which necessarily includes members' collective in-

herent civil rights, reserved treaty rights and civil regulatory control “to *21

conserve and develop our tribal resources and common property; to promote the gen-

eral welfare for ourselves... ”
[FN44]

throughout the MCT territories, which in-

cludes reservations, trust lands and treaty ceded territories.

FN43. Id. Art. XIII, Rights of Members.

FN44. Id. Preamble.

As such, the lower courts' decisions must be reversed because Losh is an enrolled

member of the tribe under R.M.H. on one of his reservations and driving after re-

vocation is held to be civil/regulatory under Johnson, and because the state lacks

jurisdiction under Pub. L. 280.
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