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UNITED  STATES  ATTORNEY

700  STEWART STREET, SUITE 5220

SEATTLE, W ASHINGTON 98104-1271

TEL.  (206)  553-7970

UNITED STATES’ MOTION TO DISMISS - 1
(CV08-05192-BHS)

Hon. Benjamin H. Settle

UNITED  STATES  DISTRICT  COURT
FOR THE WESTERN  DISTRICT  OF  WASHINGTON

AT TACOMA

CITY OF VANCOUVER, a Washington
municipal corporation,

      Plaintiff,

                   v.

PHILIP N. HOGEN, in his official capacity as
Chairman of the National Indian Gaming 
Commission, and the NATIONAL INDIAN 
GAMING COMMISSION,

                                          Defendants.

      No.  CV08-05192-BHS 

      UNITED STATES’ MOTION TO              
      DISMISS

      Noted on Motion Calendar:
      August 25, 2008

Pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure,

Defendants, Philip N. Hogen, in his official capacity as Chairman of the National Indian Gaming

Commission (“Chairman”), and the National Indian Gaming Commission (“NIGC”)

(collectively, “United States”), by undersigned counsel, hereby respectfully move this Court for

an order dismissing this action for lack of subject matter jurisdiction and failure to state a claim

upon which relief can be granted.  For the reasons set forth below, the United States respectfully

requests that the Court dismiss the Complaint against them.

INTRODUCTION

The Cowlitz Indian Tribe (“Cowlitz” or “Tribe”) seeks to construct and operate a gaming

facility in Clark County, Washington under the Indian Gaming Regulatory Act (“IGRA”), §§

2701-2721.  On March 12, 2004, the Cowlitz Indian Tribe submitted an application to the

Department of the Interior (“Interior”) requesting that approximately 151.87 acres of land in
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/While not necessary, the Cowlitz gaming Ordinance included a site-specific legal land description1

identifying the Parcels where the gaming would take place. Nothing in IGRA or the NIGC
regulations requires a tribe to submit a site-specific gaming ordinance, but if a tribe does submit one,
the Chairman determines whether the site qualifies as Indian lands under IGRA. 
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Clark County, Washington (the “Parcels”) be taken into federal trust.  However, the Department

of the Interior (“Interior”) has yet to make a final decision regarding the Cowlitz trust

application.

On August 29, 2005, the Tribe submitted a request to the NIGC Chairman for approval of

a site-specific class II tribal gaming ordinance (“Ordinance”). /  On November 23, 2005, the1

Chairman approved the Tribe’s Ordinance.  In doing so, he adopted the “Indian lands” legal

analysis of a November 22, 2005 NIGC opinion memorandum.  In the opinion memorandum, the

NIGC addressed the question of whether such lands would qualify as “Indian lands” within the

meaning of IGRA, if the lands were acquired in trust. 

In October 2007, the Tribe submitted a request to amend the Environment, Public Health,

and Safety (“EPHS”) provision of its Ordinance.  The Chairman approved the EPHS amendment

on January 8, 2008.

Plaintiff challenges the Chairman’s 2008 approval of the Tribe’s EPHS amendment.  Am.

Compl. ¶¶ 53-60.  Plaintiff does not challenge the November 22, 2005 opinion memorandum or

the November 23, 2005 approval of the Ordinance, but rather claims that the NIGC should have

re-examined the Indian lands status of those the Parcels when approving the EPHS amendment to

the Tribe’s Ordinance amendment in January 2008.  However, Plaintiff lacks standing to

challenge the actions of the NIGC or its Chairman and Plaintiff fails to state a claim upon which

relief can be granted. 

FACTUAL BACKGROUND

I. The fee-to-trust application

The Cowlitz Tribe is a federally-recognized tribe which has been included on the
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/Since its listing as a federally-recognized tribal entity in 2002, the Cowlitz Indian Tribe has been2

eligible to receive services from the U.S. Bureau of Indian Affairs.  See Indian Entities Recognized
and Eligible To Receive Services From the United States Bureau of Indian Affairs, 
73 Fed. Reg. 18553 (Apr. 4, 2008).

/Prior to acknowledgment, the Tribe had no land held in trust by the United States.  3

/The Cowlitz initially submitted a fee-to-trust application on January 4, 2002, to Interior requesting4

that land in Clark County, Washington, be taken into trust.  The Cowlitz later withdrew that
application and submitted a revised fee-to-trust application on March 12, 2004.  The revised
application specifically identified the Tribe’s intent to use the site for a casino-resort complex.
AR001643.   

/Plaintiff points out that the land is currently owned by the Tribe’s development partner, not the5

Tribe.  Am. Compl. ¶¶ 20-21.  The issue of who currently owns the land is irrelevant for purposes
of this case because as discussed infra, the Ordinance only authorizes gaming on the land after it is
acquired into trust and the United States will have title to the land at that point.  Furthermore,
nothing in the IRA (the statute that authorizes the acquisition of the trust land) requires a tribe to own
the land at the time it submits an application to have the land taken into trust.  Therefore, nothing
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Secretary’s Federal Register list of all such tribes since 2002. /  The Cowlitz were acknowledged2

through the federal acknowledgment process, 25 C.F.R. Part 83, on January 4, 2002.  See

Reconsidered Final Determination for Federal Acknowledgment of the Cowlitz Indian Tribe, 67

Fed. Reg. 607 (Jan. 4, 2002); Final Determination To Acknowledge the Cowlitz Indian Tribe, 65

Fed. Reg. 8436 (Feb. 18, 2000).

Federally-recognized tribes are entitled to petition the Secretary of the Department of the

Interior to have land taken into trust pursuant to Section 465 of the Indian Reorganization Act

(“IRA”), 25 U.S.C. §§ 465-494a. /  Therefore, on March 12, 2004, the Cowlitz formally3

submitted to the Pacific Region of the Bureau of Indian Affairs at Interior an application to take

approximately 151.87 acres of land in Clark County, Washington into federal trust. /  AR001643. 4

Prior to the submission of its application, the Cowlitz and Interior had initiated government-to-

government consultations regarding the Tribe’s desire to have the United States acquire land in

trust within Clark County for purposes of developing a casino resort.  See 40 C.F.R. § 1501.2. 

The project site encompasses eight contiguous tax lots in Clark County, Washington, near the

cities of La Center and Ridgefield.  73 Fed. Reg. 31143, 31144 (May 30, 2008). /  To date,5
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in the IRA prevents the Tribe from making the acquisition of the Parcels contingent upon the United
States agreeing to take the land into trust.      

/The Draft EIS was published in the Federal Register on April 14, 2006, 71 Fed. Reg. 19505, with6

a public comment period of 145 days.  73 Fed. Reg. 31143, 31144 (May 30, 2008).  The BIA also
held two public hearings on the Draft EIS, one on June 14, 2006, and one on June 15, 2006, in the
City of Vancouver.  Id.  The NIGC, Federal Highway Administration, U.S. Army Corps of
Engineers, Washington Department of Transportation, Clark County, Clark County Sheriff’s Office,
Cowlitz County, City of La Center, City of Vancouver, City of Ridgefield, Port of Ridgefield, City
of Woodland and City of Battle Ground are all “cooperating agencies” in the preparation of the EIS.
Id. at 31143.   

/The Cowlitz submitted its first request for review on March 15, 2005.  AR005613.  The Cowlitz7

subsequently withdrew that submission on August 18, 2005, AR005342, in order to give the NIGC
more time to consider the issues and make some minor language modifications to the original
submission.  AR005342-43.  The Cowlitz submitted a new request on August 29, 2005.  AR001622.
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Interior has not reached a decision on whether to accept the Parcels in Clark County for trust

acquisition.  Id.  

Compliance with the National Environmental Policy Act, 42 U.S.C. §§ 4321-4347

(“NEPA”) and preparation of an appropriate NEPA document is just one of the criteria

considered when evaluating a tribal fee-to-trust application.  25 C.F.R. § 151.10(h).  The Bureau

of Indian Affairs (“BIA”) published a Notice of Intent to prepare an Environmental Impact

Statement (“EIS”) for the Cowlitz’s proposed trust acquisition in the Federal Register on

November 12, 2004.  69 Fed. Reg. 65447 (Nov. 12, 2004).  This notice informed the public that

the BIA would accept written comments on the scope and preparation of the EIS until December

13, 2004, and announced that BIA would hold a public scoping meeting at Hudson’s Bay High

School, Vancouver, Washington on December 1, 2004, “to identify potential issues and content

for inclusion in the EIS”  Id. /   6

II. The Ordinance

On August 29, 2005, the Cowlitz submitted a request to the NIGC for review and

approval of the Ordinance and for an opinion on whether, if acquired in trust by the United

States, the Parcels would qualify as “Indian lands” within the meaning of IGRA.  AR001622. / 7

On November 23, 2005, the NIGC approved the Ordinance and issued a legal opinion stating that

Case 3:08-cv-05192-BHS     Document 19      Filed 07/02/2008     Page 4 of 17
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/The Cowlitz originally submitted an amendment to the Ordinance on July 9, 2007.  The submission8

amended the environmental and public health and safety provision (Section 22) of the Tribe’s
existing Ordinance, which was approved by the NIGC on November 23, 2005.  AR001592.  The
Tribe withdrew that submission on October 5, 2007 in order to submit an updated amendment.
AR001066.

/On June 19, 2007, the Washington Growth Management Appeals Board invalidated the MOU9

between Clark County and the Cowlitz.  Clark County appealed the Board’s decision, but on
December 14, 2007, the Washington Superior Court upheld the decision, ruling that the County
failed to comply with the procedural requirements of the Growth Management Act in negotiating the
MOU with the Tribe.  AR000021-22; AR000770-71.  The MOU prescribes specific mitigation
measures that the Cowlitz must agree to perform to address any impacts that its proposed gaming
facility may have on the surrounding community.  AR000770-71. 
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if the land is taken into trust by Interior, the NIGC would consider the Parcels to be “Indian

lands” within the meaning of IGRA and that they would fit within the “restored lands” exception

to IGRA’s general prohibition on lands acquired into trust after October 17, 1988.  See 25 U.S.C.

§ 2719(b)(1)(B)(iii).  

On October 17, 2007, the Cowlitz submitted a proposed amendment to the approved

Ordinance. /  AR000770.  The new amendment to Section 22 of the Ordinance incorporated by8

reference the Tribe’s Environment, Public Health and Safety Ordinance  (“EPHS Ordinance”),

Tribal Council Ordinance No. 07-02.  AR000779.  The amendment incorporates the impact

mitigation measures described in a Memorandum of Understanding (“MOU”) entered into by the

Tribe and Clark County, Washington. /  AR000007.  The EPHS Ordinance did not discuss,9

modify, repeal or implicate the 2005 Ordinance’s definition of “Indian lands” and therefore, the

EPHS amendment applies to the same Parcels addressed in the November 23, 2005, approval. 

On January 8, 2008, the Chairman approved the amendment.  AR000001-2.    

On March 28, 2008, Plaintiff filed a Complaint for declaratory and injunctive relief. 

Plaintiff subsequently filed an Amended Complaint on April 3, 2008, alleging that the NIGC’s

failure to make an additional Indian lands opinion in conjunction with the approval of the EPHS

amendment to the Cowlitz’s Ordinance was arbitrary, capricious, an abuse of discretion and not
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/Plaintiff is not challenging the NIGC’s approval of the original Ordinance submitted in 2005 or10

the contents of the “Indian lands” opinion issued in conjunction with the approval of that Ordinance,
nor is Plaintiff challenging the fee-to-trust applications submitted to Interior pursuant to the IRA or
the related NEPA review being conducted by Interior.    

/Under IGRA, gaming is divided into three classes.  Tribes have exclusive authority over Class I11

social and traditional games with prizes of minimal value.  25 U.S.C. §§ 2703(6), 2710(a)(1).  Class
II gaming, which includes bingo and certain “non-banking” card games, id. § 2703(7), can occur if
the state allows such gaming for other groups.  Id. §§ 2703, 2710(b).  The tribes and the NIGC share
regulatory duties over Class II gaming.  Id. § 2710(b).  Class III gaming, which includes more
traditional “casino” games, including slot machines, roulette, poker, blackjack, etc., can occur
lawfully only pursuant to a tribal-state compact.  Id. §§ 2703(8), 2710(d).  Regulatory and
enforcement oversight of Class III gaming activities is also provided under IGRA by the NIGC.  Id.
§§ 2706(b), 2710(d).  
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in accordance with IGRA.  Am. Compl. ¶¶ 53-60. /  However, Plaintiff does not have standing10

to challenge the approval of an amendment to a gaming ordinance and Plaintiff has failed to state

a claim upon which relief can be granted.  Accordingly, the United States brings the instant

Motion to Dismiss the Amended Complaint.  

STATUTORY BACKGROUND - IGRA

In 1988, Congress enacted IGRA, to provide a statutory basis for the operation of gaming

by Indian tribes as a means of promoting tribal economic development, self-sufficiency, and

strong tribal governments; to provide a statutory basis for the regulation of gaming by Indian

tribes adequate to shield tribes from organized crime and other corrupting influences; to ensure

that Indian tribes are the primary beneficiaries of their gaming operations; and to assure that

gaming is conducted fairly and honestly by both the operators and players.  See id. § 2702.  IGRA

applies only to federally-recognized tribes, 25 U.S.C. § 2703(5), which may conduct gaming only

on “Indian lands” within their jurisdiction.  Id. § 2710(b)(1) (Class II); Id. § 2710(d)(3) (Class

III). /  11

IGRA authorizes the NIGC to promulgate regulations and to monitor Indian gaming

activities in order to achieve the purpose of the statute, id. § 2706(b)(1), (10), and authorizes the

Chairman to bring enforcement actions and collect civil fines for violations of the statute, the

NIGC regulations, or approved tribal gaming ordinances.  Id. § 2713.  Any tribe that wishes to
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conduct gaming activities under IGRA must adopt a tribal gaming ordinance that includes certain

specified requirements, and the NIGC Chairman must approve such tribal gaming ordinance

before the tribe may lawfully conduct gaming.  Id. § 2710(b)(2) and (d)(1)(A).  Additionally, any

Indian tribe that wishes to contract with an outside manager for the management of a gaming

facility must first obtain the NIGC Chairman’s approval of the management contract, which

approval may not be granted unless the contract contains certain provisions and adheres to certain

limitations.  Id. § 2711.

With regard to geographical limitations on the conduct of Indian gaming, IGRA allows

Indian tribes to conduct gaming activities only on “Indian lands.”  See id. § 2710(a)(2), (b)(1),

(d)(1).  The term “Indian lands” is defined to mean:

(A) all lands within the limits of any Indian reservation; and
(B) all lands title to which is either held in trust by the United States for the

benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exercises governmental power.

Id. § 2703(4).  Through an implementing regulation, the NIGC has clarified the definition of

“Indian lands” to mean:

(a) Land within the limits of an Indian reservation; or
(b) Land over which an Indian tribe exercises governmental power and that is

either– 

(1) Held in trust by the United States for the benefit of any Indian tribe
or individual; or

(2) Held by an Indian tribe or individual subject to restriction by the
United States against alienation. 

25 C.F.R. § 502.12.

Section 20 of IGRA bars gaming on property taken into trust after October 17, 1988.  25

U.S.C. § 2719(a).  There are limited exceptions to that rule, however.  The pertinent exception in

this case is for “restored lands,” under which gaming is permitted on lands taken into trust in

conjunction with “the restoration of lands for an Indian tribe that is restored to Federal

recognition.”  Id. § 2719(b)(1)(B)(iii).
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STANDARD OF REVIEW

Rule 12(b)(1) of the Federal Rules of Civil Procedure provides for dismissal of claims if

the court lacks subject matter jurisdiction.  Jurisdiction is a threshold issue that should be

addressed before considering the merits.  Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-

96 (1998); Retail Flooring Dealers of Am., Inc. v. Beaulieu of Am., LLC, 339 F.3d 1146, 1148

(9th Cir. 2003).  “Defects in subject matter jurisdiction may be raised at any time, by parties or

by the court on its own motion, and may never be waived.”  Cripps v. Life Ins. Co. of N. Am., 980

F.2d 1261, 1264 (9th Cir. 1992).  The burden of proving subject matter jurisdiction in this case

rests upon Plaintiff, which is the “party invoking the federal court’s jurisdiction.”  Thompson v.

McCombe, 99 F.3d 352, 353 (9th Cir. 1996).  “The requirement that the nonmoving party present

evidence outside his pleadings in opposition to a motion to dismiss for lack of subject matter

jurisdiction is the same as that required under Rule 56(e) that the nonmoving party to a motion

for summary judgment must set forth specific facts, beyond his pleadings, to show that a genuine

issue of material fact exists.”  Trentacosta v. Frontier Pac. Aircraft Indus., Inc., 813 F.2d 1553,

1559 (9th Cir. 1987); see also Biotics Research Corp. v. Heckler, 710 F.2d 1375, 1379 (9th Cir.

1983).  If the court finds that it lacks subject matter jurisdiction, then it “must dismiss the

action.”  Fed. R. Civ. P. 12(h)(3).  

Similarly, Rule 12(b)(6) of the Federal Rules of Civil Procedure provides for dismissal if

the Complaint fails to “state a claim upon which relief can be granted.”  Fed. R. Civ. P. 12(b)(6). 

A court may dismiss a complaint under Rule 12(b)(6) if it is clear that “no relief could be granted

under any set of facts that could be proved consistent with the allegations.”  Hishon v. King &

Spalding, 467 U.S. 69, 73 (1984); see also Maduka v. Sunrise Hosp., 375 F.3d 909, 911 (9th Cir.

2004); DiGiro v. Pall Corp., 993 F. Supp. 1471, 1472 (M.D. Fla. 1988) (“[W]hen, on the basis of

a dispositive issue of law, no construction of the factual allegations of a complaint will support

the cause of action, dismissal of the complaint is appropriate.”); Miller v. Stonehenge/FASA-

Texas JDC, L.P., 993 F. Supp. 461 (N.D. Tex. 1998) (“[D]ismissal is proper where ‘even the

most sympathetic reading of [the] pleadings uncovers no theory and no facts that would subject

the present defendants to liability.’”) (citing Jacquez v. Procunier, 801 F.2d 789, 791-92 (5th Cir.
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1986)).  

ARGUMENT

Plaintiff alleges only one cause of action in its Amended Complaint – that the NIGC

violated IGRA by approving the EPHS amendment to the Cowlitz’s Ordinance without making a

new “Indian lands” determination.  Dismissal of Plaintiff’s Amended Complaint is compelled

because Plaintiff does not have standing to challenge the approval of the amendment to the

Ordinance.  Moreover, Plaintiff has failed to state a claim upon which relief can be granted

because IGRA does not require an “Indian lands” determination for the amendment of an

ordinance.  

I. Plaintiff’s IGRA Claims Must Be Dismissed On Standing Grounds

Plaintiff lacks standing to pursue its IGRA claims.  “The requirement of Article III

standing is a core component of the separation of powers.”  Scott v. Pasadena Unified Sch. Dist.,

306 F.3d 646, 654 (9th Cir. 2002) (citing Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83,

101 (1998)) (additional citation omitted).  “The standing doctrine aids the federal judiciary to

avoid intruding impermissibly upon the powers vested in the executive and legislative branches,

by preventing courts from issuing advisory opinions not founded upon the facts of a controversy

between truly adverse parties.’”  Id. (citing United Pub. Workers v. Mitchell, 330 U.S. 75, 89-90

(1947)).  “Standing is determined by the facts that exist at the time the complaint is filed.”  Clark

v. City of Lakewood, 259 F.3d 996, 1006 (9th Cir. 2001).  

In Lujan v. Defenders of the Wildlife, 504 U.S. 555 (1992), the Supreme Court explained

that “the irreducible constitutional minimum of standing contains three elements.  First, the

plaintiff must have suffered an injury in fact - an invasion of a legally protected interest which is

(a) concrete and particularized, . . . and (b) actual or imminent, not conjectural or hypothetical.”

504 U.S. at 560 (quotations and citations omitted); see also Friends of the Earth, Inc. v. Laidlaw

Envtl. Services, Inc., 528 U.S. 167, 180-81 (2000).  Second, there must be a causal connection

between the injury and the conduct complained of, i.e., the injury has to be fairly traceable to the

challenged action of the defendant.  Lujan, 504 U.S. at 560-61.  Third, it must be likely, as

Case 3:08-cv-05192-BHS     Document 19      Filed 07/02/2008     Page 9 of 17
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opposed to merely speculative, that the injury will be redressed by a favorable decision.  Id. at

561.  As the Supreme Court noted in Lujan, the elements of standing are “not mere pleading

requirements but rather an indispensable part of [Plaintiff’s] case.”  Id.  Additionally, the Court

emphasized that, “when the plaintiff is not himself the object of the government action or

inaction he challenges, standing is not precluded, but is ordinarily ‘substantially more difficult’ to

establish.”  Id. at 562 (quoting Allen v. Wright, 468 U.S. 737, 758 (1984)).  

Here, Plaintiff is not the object of the government action that it is challenging and bears

the difficult burden of establishing the elements of standing to challenge the Chairman’s approval

of the amendment to the Ordinance.  Plaintiff has also failed to allege any injury that is more than

speculative.  

Plaintiff challenges the NIGC’s approval of an EPHS amendment to the Ordinance and its

failure to issue an additional “Indian lands” opinion in conjunction with that approval, alleging

that as a result of the approval, “the City will be burdened with housing stress, traffic congestion,

increased transportation-related emissions, and socioeconomic harms including crime,

bankruptcy, divorce, domestic violence, and mental and physical health issues.”  Am. Compl. ¶

60.  However, these allegations are based on speculation that the Department of the Interior will

decide to acquire the lands at issue in trust for the Tribe.  If the land is not taken into trust, no

lawful gaming may take place on the land pursuant to IGRA.  Thus, the allegations are based on

the prediction, rather than the certainty, that a gaming facility will ultimately be constructed on

the Parcels.  Id. ¶¶ 39-44.  Indeed, Plaintiff alleges that “[i]n the event that the Tribe’s fee-to-

trust application is accepted by Interior and the Tribe is allowed to proceed with development of

its proposed casino and resort complex, the City will be negatively impacted by actions

associated with that development.”  Id. at ¶ 40 (emphasis added).  Plaintiff admits that its

allegations of harm are based on uncertain future events.  

However, Interior has yet to reach a decision regarding the Cowlitz’s application

requesting that the land at issue be taken into federal trust.  73 Fed. Reg. 31143 (May 30, 2008). 

In addition to the environmental evaluation set forth in an appropriate NEPA document, there are

a number of factors that must be considered by Interior in making its decision.  25 C.F.R. §

Case 3:08-cv-05192-BHS     Document 19      Filed 07/02/2008     Page 10 of 17
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/Plaintiff will not be prejudiced by this case being dismissed because it will still have the12

opportunity to challenge Interior’s decision to take the land into trust for gaming.  If Interior decides
to take the land into trust, it will issue a notice pursuant to 25 C.F.R. § 151.12(b).  The notice will
state that a final determination has been made and that the Secretary will  acquire title to the land no
sooner than 30 days after the notice is published.  Id.  Therefore, Plaintiff will have 30 days in which
to file a lawsuit challenging the land into trust action and the NEPA documents prepared in
conjunction with that action.   
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151.10-11.

As discussed above, the Supreme Court expressly requires a showing of harm that is

actual, specific and concrete.  No such specificity can be premised upon Plaintiff’s conjectural

allegations of harm regarding the possible outcome of the land-into-trust process.  In this

instance, Plaintiff challenges the approval of an EPHS amendment to the Ordinance, but

Plaintiff’s allegations of harm all relate to the outcome of the land-into-trust process, not the

approval.  Clearly, Plaintiff has not alleged any facts in its Amended Complaint sufficient to

confer standing under Article III.  See, e.g., City of Los Angeles v. Lyons, 461 U.S. 95, 105-06

(1983); Schmier v.  U.S. Court of Appeals for Ninth Circuit, 279 F.3d 817, 821 (9th Cir. 2002)

(“[H]ypothetical, speculative or other possible future injuries do not count in the standings

calculus.” (quotation omitted)).  Therefore, Plaintiff fails the first prong of the standing test.  

Plaintiff also fails the remaining two prongs of the standing test.  Plaintiff’s predicted

injury is not traceable to the NIGC’s approval of the EPHS amendment to the Cowlitz’s

Ordinance.  If Interior does not take the land into trust, the Cowlitz will be unable to establish a

lawful gaming operation on the Parcels and the predicted injuries will never occur.  Interior,

however, has not yet made a decision to take the land at issue into trust.  73 Fed. Reg. 31143,

31144 (May 30, 2008).  It will not do so until the NEPA work is completed and a final

determination is reached under the Department’s fee-to-trust regulations. /  Moreover, it is12

possible that the construction and operation of a gaming facility will never occur, even if the land

is taken into trust.  Accordingly, Plaintiff cannot reasonably articulate how their highly

conjectural and contingent injury might be traced to the NIGC’s approval of the EPHS

amendment to the Ordinance.  Thus, Plaintiff fails the second prong of the standing test.  
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original approval of the Ordinance.  AR001622-23; AR001643-44.  
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Finally, Plaintiff cannot meet the third prong of the standing test.  Since it is not yet

certain if the land at issue will be taken into trust and a gaming facility constructed and operated

thereon, it is not possible to determine if this lawsuit will address Plaintiff’s alleged injury. 

Plaintiff’s allegations fail to take into account the fact that additional review must occur before

Interior reaches a decision regarding the Parcels.  Indeed, Plaintiff’s alleged speculative injuries

may never be put at issue because Plaintiff’s concerns may be resolved through the NEPA

process.  The EIS will serve to provide “discussion of significant environmental impacts and

shall inform decisionmakers and the public of the reasonable alternatives which would avoid or

minimize adverse impacts or enhance the quality of the human environment.”  40 C.F.R. §

1502.1.  The decisionmaker may also choose an alternative that avoids the alleged potential

injuries that Plaintiff speculates will occur.  Moreover, Plaintiff ignores the possibility that the

land may never be taken into trust or the possibility that Interior will issue an Indian lands

opinion in conjunction with the acquisition of the land if it is taken into trust that will allow

gaming to be conducted pursuant to a different Section 20 exception under IGRA. /13

Accordingly, it is not clear that Plaintiff’s alleged harm will be redressed by challenging the

NIGC’s approval of an EPHS amendment to the Ordinance.  McConnell v. Fed. Election

Comm’n, 540 U.S. 93, 226 (2003) (Plaintiff must demonstrate a “‘substantial likelihood’ that the

requested relief will remedy the alleged injury in fact.”) (quoting Vt. Agency of Natural Res. v.

United States ex rel. Stevens, 529 U.S. 765, 771 (2000)).  Since Plaintiff fails to present a

cognizable claim that the requested relief would address its alleged injuries, it also fails the third

prong of the standing test.  In short, Plaintiff has not alleged an actual, redressable injury that is

causally connected to the challenged action.  As such, Plaintiff lacks standing to bring this

lawsuit and its Amended Complaint should be dismissed.  

Plaintiff’s claims should also be dismissed pursuant to the prudential standing doctrine. 

In addition to constitutional limitations on federal court jurisdiction, standing doctrine also
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process.  See 25 U.S.C. § 2710(b)(1)(A)-(B).
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involves “prudential limitations on its exercise.”  Fleck and Assocs., Inc. v. Phoenix, City of, an

Ariz. Mun. Corp., 471 F.3d 1100, 1103 (9th Cir. 2006) (internal quotations omitted).  In making

such assessments, courts must consider “whether a particular plaintiff has been granted a right to

sue by the statute under which he or she brings suit.”  City of Sausalito v. O’Neill, 386 F.3d 1186,

1199 (9th Cir. 2004).  In order to establish standing pursuant to the Administrative Procedure Act

(“APA)”, 5 U.S.C. §§ 701-706, Plaintiff must show that there has been a final agency action

adversely affecting it and that, as a result, it suffers a legal wrong or that its injury falls within the

“zone of interests” of that the statutory provision that Plaintiff claims was violated.  Lujan v.

Nat’l Wildlife Fed’n, 497 U.S. 871, 882 (1990).  Here, Plaintiff must establish prudential

standing by demonstrating that it is within the zone of interests of IGRA’s ordinance approval

provision. /  25 U.S.C. § 2710(b)(1)(A)-(B).  14

II. Plaintiff Fails to State a Claim Against the NIGC

Finally, Plaintiff completely fails to state a claim against the Chairman and the NIGC

under IGRA.  See Am. Compl. ¶¶ 53-60.  According to IGRA, a tribe may engage in class II

gaming only if: (1) the tribe has authorized the class II gaming by a tribal ordinance or resolution;

and (2) the class II gaming will be “located within a State that permits such gaming for any

purpose by any person, organization or entity.”  25 U.S.C. § 2710(b)(1).  The purpose of the

ordinance process is to provide a tribe with a role in regulating gaming.  Id.  A tribe that desires

to conduct class II gaming on “Indian lands” adopts and submits to the Chairman an ordinance or

resolution that meets the requirements of Section 2710(b)(2) of IGRA.  Id. § 2710(b)(2).  If the

tribal ordinance or resolution conforms with these requirements, “[t]he Chairman shall approve”

the ordinance.  25 U.S.C. § 2710(b)(2).  

In this instance, the Chairman determined that aside from the Ordinance’s definition of

the “Tribe’s Indian Lands,” the Ordinance, submitted August 29, 2005, follows the NIGC’s

model tribal gaming ordinance and is consistent with the requirements of IGRA and the NIGC’s
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implementing regulations.  AR001622-23.  Since the Ordinance’s definition of the “Tribe’s

Indian Lands” contains a site-specific legal land description of the Parcels, the NIGC conducted a

legal analysis of the applicability of IGRA’s restored lands for a restored tribe provision, 25

U.S.C. § 2719(b)(1)(B)(iii), in order to determine whether the Cowlitz would be able to conduct

gaming on the site if Interior accepts the land into trust.  The NIGC’s Office of General Counsel

provided an “Indian lands” opinion concluding that the Tribe was “restored to Federal

recognition” and that if Interior takes the Parcels into trust, that acquisition will be part of the

“restoration of lands” for the Cowlitz.  AR001622-23; AR001643-59.  Therefore, the Chairman

approved the Ordinance.  Plaintiff does not challenge the approval of the Ordinance or the

“Indian lands” opinion issued in conjunction with this approval.

On October 17, 2007, the Cowlitz submitted the EPHS amendment to the Ordinance. 

The amendment revises Section 22 of the Tribe’s previously approved Ordinance to incorporate

the Tribe’s EPHS Ordinance.  The EPHS amendment does not repeal the approved Ordinance

and does not amend or discuss the definition of the “Tribe’s Indian lands” contained in that

Ordinance.  As the Chairman notes in his letter approving the amendment, IGRA does not

provide for public comment regarding tribal gaming ordinances.  AR000002.  Nonetheless, the

Chairman reviewed the comments submitted in conjunction with the proposed EPHS

amendment, including Plaintiff’s comments, and found that most of the opposition comments

urged disapproval because of their belief that the Tribe is attempting to circumvent public

participation rights found in the Washington Growth Management Act and NEPA.  However, the

Tribe is not required to enter into an MOU with the County or comply with the Washington

Growth Management Act as part of its responsibilities under IGRA and as discussed above, the

Plaintiff and the general public received ample opportunity to comment during the NEPA

process.  Supra n.4.  Plaintiff will also have the opportunity to challenge the NEPA analysis if

the decision to take the land into trust is issued.  As the Chairman notes:

My approval under IGRA does not implicate any other state or federal statute. 
Specifically, my decision does not affect the status of the Tribe-County
memorandum of understanding under state law or the public’s right to participate
in the analyses being conducted by the federal government under NEPA. 
Furthermore, the issues concerning enforceability are not properly addressed here. 
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The Tribe is providing more with regard to EPHS enforcement than is minimally
required under IGRA.  Even if there are legal and practical impediments regarding
such extra measures, such impediments are not grounds for disapproval.  Whether
the Tribe’s approved ordinance amendment also will serve a purpose under NEPA
is a separate issue that should be addressed in the NEPA process.

AR000002.  Therefore, the Chairman approved the EPHS amendment to the Ordinance because

nothing in the amendment conflicts with IGRA, the NIGC regulations, or other federal law. 

Indeed, the amendment is consistent with the EPHS provision in IGRA, 25 U.S.C. §

2710(b)(2)(E).  

Plaintiff’s sole cause of action is that the Chairman failed to comply with IGRA when

approving the EPHS amendment without issuing an additional or new “Indian lands” opinion. 

Am. Compl. ¶¶ 53-60.  Plaintiff’s cause of action is apparently based on the mistaken belief that

the prior Ordinance was withdrawn, or that each amendment triggers a new Indian land

determination requirement under the statute.  Id. ¶ 35.  However, the Ordinance was not

withdrawn and the EPHS amendment did not alter or affect the definition of the “Tribe’s Indian

Lands.”  Therefore, the previous “Indian lands” opinion issued by the NIGC did not need to be

altered or even discussed, and it has not been withdrawn.  Furthermore, Plaintiff fails to cite to a

provision in IGRA that requires the Chairman or the NIGC to issue a new Indian lands opinion

for an amendment to a gaming ordinance, and no such requirement exists.  It was only necessary

for the NIGC to determine once whether the Parcels on which the gaming at issue will be

conducted are “Indian lands” and it did so when it approved the original Ordinance in 2005.  25

U.S.C. § 2710(b)(1).  

Plaintiff also alleges that “if gaming is proposed to occur on non-Indian lands, the NIGC

and the NIGC Chairman lack jurisdiction to approve the ordinance.”  Am. Compl. ¶ 58.  The

proposed gaming will not occur on non-Indian lands.  As the NIGC notes in the approval of the

Ordinance, “this approval does not authorize the Tribe to conduct gaming on the subject site.  In

order to conduct gaming on the subject site, the Department of the Interior must first accept the

land into trust, and the Tribe must first exercise governmental authority over the site.” 

AR001623.  In this statement the Chairman acknowledges that there is a subsequent federal

action that must take place before the Ordinance authorizes gaming on the Parcels.  As discussed
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above, if that federal action never takes place, then the Ordinance does not authorize gaming, and

the injuries that Plaintiff alleges can never occur.  

Therefore, Plaintiff has failed to state a claim against the NIGC or the Chairman under

IGRA and Plaintiff’s Amended Complaint should be dismissed.  

CONCLUSION

For the foregoing reasons, the United States respectfully requests that their Motion to

Dismiss be granted, and that Defendants be awarded judgment dismissing the action with

prejudice.  A proposed form order is submitted herewith for the Court’s consideration.

Respectfully submitted this 2nd Day of July, 2008.

JEFFREY C. SULLIVAN
United States Attorney

 /s/ Rebecca S. Cohen                                  
REBECCA S. COHEN, WSBA No. 31767
Assistant United States Attorney
Local Counsel for Defendants
U.S. Attorney’s Office
Western District of Washington
700 Stewart Street, Suite 5220
Seattle, WA 98101-1271
(206) 553-7970
Email: rebecca.cohen@usoj.gov

/s/ Gina Allery                                           
GINA ALLERY
Trial Attorney, Indian Resources Section
Environment and Natural Resources

Division
Department of Justice
601 D. Street, NW, Room 3507
Washington, D.C. 20004
(202) 305-0261
Email: gina.allery@usdoj.gov 
Attorney for Defendants
Conditionally Admitted in the W.D. Wash.

Of Counsel:

JEFFREY C. NELSON
ANTONIA COWAN
National Indian Gaming Commission
Washington, D.C. 20005
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that she is an employee in the United States Department

of Justice and is a person of such age and discretion as to be competent to serve papers.

That on July 2, 2008, she electronically filed the foregoing with the Clerk of Court using

the CM/ECF system, which will send notification of such filing to the attorney(s) of record for

the plaintiff(s):

Meline Grace MacCurdy

E-mail: mmaccurdy@martenlaw.com

Steven G. Jones

E-mail: sjones@martenlaw.com

To the person(s) who are non CM/ECF participants, service will be made via U.S. postal

service, addressed as follows:

-0-

DATED: July 2, 2008 Respectfully Submitted,

s/Gina Allery
GINA ALLERY
Trial Attorney, Indian Resources Section
Environment and Natural Resources

Division
Department of Justice
601 D. Street, NW
Washington, D.C. 20004
Phone: (202) 305-0261
E-mail: gina.allery@usdoj.gov 
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