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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE

NULANKEYUTMONEN ) 
NKIHTAQMIKON, et al., )

)
Plaintiffs, ) Civil No. 05-cv-00168-JAW

) Civil No. 06-cv-00050-JAW
ROBERT K. IMPSON, )
Acting Regional Director, Eastern ) 
Region, Bureau of Indian Affairs, et al., )

)
              Defendants.  )
                                                                        )

DEFENDANTS’ RENEWED MOTION TO DISMISS AND INCORPORATED
MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION

At this time, this case has been remanded for an examination of whether “Plaintiffs

[Nulankeyutmonen Nkihtaqmikon, et al.] merit an exception to the exhaustion requirement.” 

Nulankeyutmonen Nkihtaqmikon v. Impson, 503 F.3d 18, 34 (1st Cir. 2007).  There is no basis,

however, for Plaintiffs to contend that an exception to the exhaustion requirement should be

applied to their challenge.  Accordingly, Defendants Robert K. Impson, Acting Regional

Director, Eastern Region, Bureau of Indian Affairs, et al., (“Plaintiffs”) renew their motion

dismiss Plaintiffs’ consolidated actions pursuant to Federal Rule of Civil Procedure 12(b)(6).

STATUTORY AND REGULATORY BACKGROUND

A. The Administrative Procedure Act

The APA confines judicial review to instances in which the federal agency has taken a

discrete final agency action.  Section 702 of the APA provides that “[a] person suffering legal

wrong because of agency action, or adversely affected or aggrieved by agency action within the

meaning of a relevant statute, is entitled to judicial review thereof.”  5 U.S.C. 702.  Section 704
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states that, absent a specific provision providing otherwise, judicial review is limited to “final

agency action” for which there is no other adequate remedy in a court.  5 U.S.C. 704.  For an

agency action to be final and reviewable under the APA, it “must mark the consummation of the

agency’s decisionmaking process” and “must be one by which rights or obligations have been

determined, or from which legal consequences will flow.”  Bennett v. Spear, 520 U.S. 154, 177-

78 (1997) (internal quotation marks omitted).  Section 706(2)(A), the APA provision under

which Plaintiffs have brought their lawsuit, states that the reviewing court shall hold unlawful

and set aside agency action, findings, and conclusions found to be, inter alia, arbitrary,

capricious, an abuse of discretion, or otherwise not in accordance with law.  5 U.S.C. 706(2)(A).

B. 25 C.F.R. 2.6 and 25 C.F.R. 162.113

The Department of the Interior regulations provide, in part:

No decision, which at the time of its rendition is subject to appeal to a superior
authority in the Department, shall be considered final so as to constitute
Departmental action subject to judicial review under 5 U.S.C. 704, unless when
an appeal is filed, the official to whom the appeal is made determines that public
safety, protection of trust resources, or other public exigency requires that the
decision be made effective immediately.

25 C.F.R. 2.6(a).  In addition, the Department’s regulations specify that a decision to approve a

lease is subject to administrative appeal.  25 C.F.R. 162.113 (“Except as otherwise provided in

this part, appeals from decisions by the BIA under this part may be taken pursuant to 25 C.F.R.

[P]art 2.”).

FACTUAL AND PROCEDURAL BACKGROUND

For several years the Pleasant Point Passamaquoddy Reservation (“Tribe”) had been

considering leasing tribal land for the development of a Liquefied Natural Gas terminal.  Defs.’

Mot. (Dkt. No. 12) at 1.  In furtherance of this project, the Tribe executed a ground lease
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agreement with Quoddy Bay, LCC.  Id. at 2 (citing  Defs.’ Ex. 4, 1-2).  On June 1, 2005, Mr.

Franklin Keel, Regional Director of the Eastern Region of the Bureau of Indian Affairs (“BIA”)

approved the lease allowing the Tribe to lease the Split Rock site for purposes of investigating

the land’s suitability for a potential LNG facility, and should the Federal Energy Regulatory

Commission authorize, for siting of the facility.  Defs.’ Mot., Defs.’ Ex.  5, 1; Defs.’ Ex. 2, 86. 

 On November, 2, 2005, Plaintiffs, individual members of the Tribe who object to the

Tribe’s decision to enter into the ground lease agreement, brought suit alleging violations of

National Environmental Policy Act (“NEPA”), the Indian Long-Term Leasing Act, the National

Historic Preservation Act (“NHPA”), and the Administrative Procedure Act (“APA”) (“Civil No.

05-cv-00168-JAW”).  On January 24, 2006, Defendants moved to dismiss Plaintiffs’ action on

the basis that Plaintiffs’ claims were not yet ripe, lacked standing, and were an intra-tribal

dispute over which the Court lacked jurisdiction.  On April 18, 2006, Plaintiffs filed a separate

action alleging violations of the Endangered Species Act (“ESA”) (“Civil No. 06-cv-00050”). 

On June 8, 2006, at the request of the Parties, the Court consolidated Civil No. 05-cv-00168 and

Civil No. 06-cv-00050.  Subsequently, Defendants moved to dismiss Plaintiffs’ ESA claim.  On

November 16, 2006, the Court granted Defendants’ motion and dismissed Plaintiffs’ claims. 

Ct.’s Order of November 16, 2006.  

On December 8, 2006, Plaintiffs filed a Notice of Appeal in regard to the Court’s Order

dismissing their Complaint.  Following the completion of briefing and argument regarding

Plaintiffs’ appeal, the First Circuit entered an Order on September 14, 2007.  The First Circuit

Court of Appeals “reverse[d] the district court's dismissal of Plaintiffs' NEPA, NHPA, ESA, and

Leasing Act claims.”  Nulankeyutmonen Nkihtaqmikon v. Impson, 503 F.3d 18, 34 (1st Cir.
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2007). It “also reverse[d] dismissal of the APA claim, given that Plaintiffs' other claims are

revived.”  Id.  Upon evaluation of Defendants’ argument regarding exhaustion of administrative

remedies, however, the First Circuit held:

Although exhaustion is not a jurisdictional issue, it is mandatory, . . . subject to
certain exceptions, . . . .  On remand, the district court should consider whether
Plaintiffs merit an exception to the exhaustion requirement.  See Casanova v.
Dubois, 289 F.3d 142, 147 (1st Cir.2002) (“[W]e remand this case to the district
court for development of the record with regard to the issue of exhaustion of
administrative remedies.”).

Id. at 33-34.

Plaintiffs’ claims should be dismissed for failure to exhaust administrative remedies.  

Accordingly, Defendants file this Renewed Motion to Dismiss and Memorandum in support

thereof.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) forms a basis for dismissal of Plaintiffs’ claims. 

Rule 12(b)(6) authorizes a court to dismiss a claim on the basis of a dispositive issue of law. 

Neitzke v. Williams, 490 U.S. 319, 326 (1989) (citing Hishon v. King & Spalding, 467 U.S. 69,

73 (1984); Conley v. Gibson, 355 U.S. 41 (1957)).  “[I]f as a matter of law ‘it is clear that no

relief could be granted under any set of facts that could be proved consistent with the

allegations,’ a claim must be dismissed, without regard to whether it is based on an outlandish

legal theory or on a close but ultimately unavailing one.”  Neitzke, 490 U.S. at 327 (quoting

Hishon, 467 U.S. at 73).  In assessing a motion pursuant to Rule 12(b)(6), the Court need not

accept as true unreasonable inferences, unwarranted deductions of fact, or conclusory legal

allegations cast in the form of factual allegations. See, e.g., Bell Atlantic Corp. v. Twombly, 127

S.Ct. 1955, 1964-65 (2007) (“a plaintiff's obligation to provide the ‘grounds’ of his
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‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of

the elements of a cause of action will not do. . . .[f]actual allegations must be enough to raise a

right to relief above the speculative level”) (citations omitted).

PLAINTIFFS’ CLAIMS SHOULD BE DISMISSED FOR FAILURE TO EXHAUST
ADMINISTRATIVE REMEDIES

Plaintiffs’ claims should be dismissed for failure to exhaust administrative remedies.  The

First Circuit embraces the “‘long settled rule of judicial administration that no one it entitled to

judicial relief for a suppose or threatened injury until the prescribed administrative remedy has

been exhausted.’ . . . The central purpose of this doctrine is ‘the avoidance of premature

interruption of the administrative process.”’  Swirsky v. National Association of Securities

Dealers, 124 F.3d 59, 62 (1st Cir. 1997) (quoting Myers v. Bethlehem Shipbuilding Corp., 303

U.S. 41, 50-51 (1938); McKart v. United States, 395 U.S. 185, 193 (1969)).  “Insisting on

exhaustion forces parties to take administrative proceedings seriously, allows administrative

agencies an opportunity to correct their own errors, and potentially avoids the need for judicial

involvement altogether.”  Portela-Gonzalea v. Secretary of the Navy, 109 F.3d 74, 79 (1st Cir.

1997).  Indeed, the doctrine of exhaustion “serves interests of accuracy, efficiency, agency

autonomy and judicial economy.”  Id. 

In addition, in Runs After v. United States, the court explained:

 [T]he BIA has special expertise and extensive experience in dealing with Indian
affairs.  The interest of the BIA and its parent Department of [the] Interior in
administrative autonomy also supports requiring exhaustion of administrative
remedies.  Moreover . . . the somewhat anomalous and complex relationship
between the quasi-sovereign Indian tribes and the federal government also
supports, in general, requiring [plaintiffs] initially to seek and administrative
solution through the BIA and the Department of [the] Interior.

766 F.2d 347, 352 (8th Cir. 1985).   
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Exhaustion is mandated here by the Department of the Interior’s regulations governing

BIA decisions at 25 C.F.R. Part 2.  These regulations specify that “[n]o decision, which at the

time of its rendition is subject to appeal to a superior authority in the Department, shall be

considered final so as to constitute Departmental action subject to judicial review under 5 U.S.C.

704, unless when an appeal if filed, the official to whom the appeal is made determines that

public safety, protection of trust resources, or other public exigency requires that the decision be

made effective immediately.”  25 C.F.R. 2.6(a); see also 25 C.F.R. 162.113 (lease approvals are

subject to administrative appeal).  Approval of the lease by Mr. Franklin Keel, Regional Director

of the Eastern Region, should have been appealed to the Interior Board of Indian Appeals

(“IBIA”), pursuant to 25 C.F.R. 2.4(e).

In an analogous case, Shenandoah v. United States Department of the Interior, tribal

members raised NEPA, Leasing Act and various civil rights challenges to a BIA decision to

approve a lease, allegedly without considering possible effects on the environment, “in violation

of the Indian Long-Term Leasing Act . . . .” 159 F.3d 708, 711 (2nd Cir. 1998).  The court noted

that several of the plaintiffs were pursuing similar claims in an ongoing administrative appeal,

and also noted that intra-tribal disputes as to issues of tribal leadership were not properly before

the court.  Id.  Thus, the court dismissed the claims for failure to exhaust, noting that, if

administrative review does not moot plaintiffs’ claims, nonetheless “federal courts will have the

benefit of a full record and a determination by an agency with special expertise over the issue.” 

Id. at 713.  See also Blackbear v. Norton, 93 Fed. Appx. 192, 193-94 (10th Cir. 2004) (“Because

plaintiffs have failed to exhaust administrative remedies in their challenge to the BIA’s

conditional lease approval, this court cannot review that claim.”); Neighbors for Rational
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Development, Inc. v. Albuquerque Area Director, Bureau of Indian Affairs, 33 IBIA 36 (1998)

(examination by the IBIA of the BIA’s NEPA compliance in conjunction with a ground lease

approval).

Moreover, there is no basis for Plaintiffs to contend that exception to the exhaustion

requirement should be applied to this case.  In Portela-Gonzalez v. Secretary of the Navy, the

First Circuit details certain situations in which the exhaustion doctrine might not be applicable. 

109 F.3d at 77.  Plaintiffs, however, cannot demonstrate that any of those situations are present.  

First, Plaintiffs cannot point to any facts showing that “unreasonable or indefinite delay

threatens unduly to prejudice the subsequent bringing of a judicial action” or that they will

“suffer irreparable harm if unable to secure immediate judicial consideration” of their claims.  Id. 

At this time, Quoddy Bay, LLC has applied to the Federal Energy Regulatory Commission for

authority to construct and operate the terminal and related pipeline.  The Federal Energy

Regulatory Commission has begun the environmental review process, however, this process has

not yet been completed.  A draft Environmental Impact Statement (“EIS”) has not yet been made

public.  See Notice of Intent to Prepare an Environmental Impact Statement for the Proposed

Quoddy Bay LNG Project, request for Comments on Environmental Issues and Notice of Public

Scoping Meetings, 71 Fed. Reg. 14,200 (March 21, 2006); Supplemental Notice of Intent to

Prepare an Environmental Impact Statement for the Quoddy Bay LNG Project and Request for

Comments on Environmental Issues Related to the Potential Expansion of the Maritimes and

Northeast Pipeline System, 71 Fed. Reg. 71, 157 (Dec. 8, 2006).  Construction of an LNG

facility is contingent upon FERC’s final decision, after the completion of the NEPA process, to

authorize the facility.  Londonderry Neighborhood Coalition v. F.E.R.C., 273 F.3d 416, 419 (1st
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Cir. 2001) (the Natural Gas Act, § 7(c)(1)(A) “prohibits any ‘natural-gas company or person"

from constructing or operating pipeline facilities prior to obtaining a certificate of public

convenience and necessity from the Commission.”).  Accordingly, Plaintiffs certainly will not

suffer irreparable harm if they are not permitted to “secure immediate judicial consideration” of

their claims.  Portela-Gonzalez, 109 F.3d at 77. 

Secondly, Plaintiffs cannot show that “substantial doubt exists about whether the agency

is empowered to grant meaningful redress.”  Portela-Gonzalez, 109 F.3d at 77.  An

administrative appeal from a decision to approve a lease is an appeal which challenges

discretionary decision-making.  In such cases, “it is [IBIA’s] responsibility to ensure that proper

consideration was given to all legal prerequisites to the exercise of discretion.”  Theresa Jerry

Moses v. Acting Portland Area Director, Bureau of Indian Affairs, 24 IBIA 233, 238 (1993)

(citations omitted).  If the IBIA determines that the BIA did not meet this standard, it vacates the

decision and remands it to the decision-maker for further action in accordance with the decision. 

Id. at 240; see also Darrel Rathkamp v. Billings Area Director, Bureau of Indian Affairs, 21

IBIA 144, 149-50 (1992).

In addition, Plaintiffs can present no “clear, objectively verifiable indicia of

administrative taint.”  Portela-Gonzalez, 109 F.3d at 77; see also id. at 78 (“A pessimistic

prediction or hunch that further administrative proceedings will prove unproductive is not

enough to sidetrack the exhaustion rule. . . . Accordingly, an essential element of the claim of

futility . . . is that all reasonable possibilities of adequate administrative relief have been

effectively foreclosed.”) (internal quotations omitted); Joint Bd. of Control of Flathead, Mission

and Jocko Irr. Districts v. United States, 862 F.2d 195, 200 (9th Cir. 1988) (“Administrative

Case 1:05-cv-00168-JAW     Document 78      Filed 01/11/2008     Page 8 of 12



9

review is not futile if the plaintiff’s allegations of bias are purely speculative.”) (citation

omitted).  There is simply no indication that the lease can not be adequately reviewed by the

IBIA.  Indeed, the IBIA is an impartial agency tribunal designed to adjudicate such disputes. 

The BIA’s expertise is undeniable here, and the issue should be raised to the IBIA first. 

Finally, Plaintiffs’ contention that “they never received written notice of BIA’s final

lease approval decision” does not automatically merit an exception to the exhaustion doctrine. 

Appellants’ Reply, 32.  See, e.g., Ezratty v. Com. of Puerto Rico, 648 F.2d 770, 778 (1st Cir.

1981) (examining whether exhaustion should be waived and finding “[c]onsiderations related to

agency expertise, accuracy and judicial economy suggest that exhaustion is still appropriate

despite the agency’s initial failure to provide an appropriate internal remedy.”); see also 25

C.F.R. 2.7(b) (“Failure to give such notice shall not affect the validity of the decision or action

but the time to file a notice of appeal regarding such a decision shall not begin to run until notice

has been given . . .”).  In this case, a notice of appeal to the IBIA would be timely and

adjudication by the IBIA would not prejudice Plaintiffs’ interests or present any imminent risk of

the construction of the LNG facility given that the NEPA process remains ongoing.       

Here, no exception exists which would excuse Plaintiffs from exhausting their

administrative remedies.  If Plaintiffs bring an administrative appeal and the IBIA determines

that the lease approval was defective, the matter can be remanded to the agency for further action

in accordance with the decision.  Thus, relieving the Court and the parties of the necessity of

further proceedings.  On the other hand, if the IBIA finds that the lease approval was made in

accordance with law, it would provide the Court on further review with the “benefit of a full

record and a determination by an agency with special expertise over the issue.”  Shenandoah,
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159 F.3d at 713.  

Based on the aforementioned, Defendants respectfully request that this Court grant their

Renewed Motion to Dismiss and dismiss the consolidated actions. 

DATED: January 11, 2008   Respectfully submitted,

RONALD J. TENPAS
Assistant Attorney General

            /s/ Sara E. Culley                
SARA E. CULLEY (K.S. Bar No. 20898)  
Trial Attorney
United States Department of Justice
Natural Resources Section
P.O. Box 663  
Washington, D.C.  20044-0663
Tel: (202) 305-0466
Facsimile: (202) 305-0267                                          
E-mail: sara.culley@usdoj.gov

JEAN E. WILLIAMS, Chief
REBECCA J. RILEY (IL Bar No. 6284356)
Trial Attorney
United States Department of Justice
Wildlife & Marine Resources Section
Environment & Natural Resources Division
Ben Franklin Station, P.O. Box 7369
Washington, D.C. 20044-7369
Telephone: (202) 305-0202
Fax: (202) 305-0275
E-mail: rebecca.riley@usdoj.gov
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I hereby certify that, on January 11th, 2008, I electronically transmitted the foregoing

document to the Clerk of the Court, using the ECF system for filing and transmittal of a Notice

of Electronic Filing to the following ECF registrants:

DAVID K. MEARS 
ENVIRONMENTAL AND NATURAL RESOURCES LAW CLINIC 
VERMONT LAW SCHOOL 
PO BOX 96 
SOUTH ROYALTON, VT 05068 
(802) 831-1627 
Email: dmears@vermontlaw.edu 

LYNNE A. WILLIAMS 
LAW OFFICE OF LYNNE A. WILLIAMS 
13 ALBERT MEADOW 
BAR HARBOR, ME 04609 
207-288-8485 
Email: lwilliamslaw@earthlink.net 

PATRICK A. PARENTEAU 
ENVIRONMENTAL AND NATURAL RESOURCES LAW CLINIC 
VERMONT LAW SCHOOL 
PO BOX 96 
SOUTH ROYALTON, VT 05068 
(802) 831-1305 
Email: pparenteau@vermontlaw.edu 

BENJAMIN R. RAJOTTE 
ENVIRONMENTAL AND NATURAL RESOURCES LAW CLINIC 
VERMONT LAW SCHOOL 
PO BOX 96 
SOUTH ROYALTON, VT 05068 
(802) 831-1630 
Email: brajotte@vermontlaw.edu 
JUSTIN E. KOLBER 
ENVIRONMENTAL AND NATURAL RESOURCES LAW CLINIC 
VERMONT LAW SCHOOL 
PO BOX 96 
SOUTH ROYALTON, VT 05068 
(802) 831-1626 
Email: jkolber@vermontlaw.edu 
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Attorneys for Plaintiffs

     /s/ Sara E. Culley         
SARA E. CULLEY
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