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The Honorable James L. Robart

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

Petitioners hereby file this consolidated response in opposition to Respondents’ Rule 19 

Motion to Dismiss for Failure to Join an Indispensible Party (Dkt. No. 4) and Respondents’ 

Rule 12 Motion to Dismiss for Lack of Subject Matter Jurisdiction and Failure to State a Claim 

BILL T SWEET, CAROLYN LUBENAU, 
SHARON FRELINGER, MARILEE MAI, 
VYONDA ROSE, LOIS SWEET DORMAN, 
LINDA SWEET BAXTER, BEN SWEET, and 
CHARLES “CHUCK” WILLOUGHBY, 
Unlawfully Banished Enrolled Members of the 
Snoqualmie Indian Tribe,

Petitioners,

v.

MARYANNE HINZMAN, ARLENE 
VENTURA, MARGARET MULLEN, 
KATHERINE M. BARKER, FRANCES DE 
LOS ANGELES, ROBERT HINZMAN, NINA 
REPIN, KANIUM VENTURA, JO-ANNE 
DOMINICK, JERRY ENICK, NATHAN 
"PAT" BARKER, and STACI MOSES, in their 
official capacities as the purported Members of 
the Snoqualmie Indian Tribal Council,

Respondents.

Case No.  CV8-844 JLR

PETITIONERS’ CONSOLIDATED 
RESPONSE IN OPPOSITION TO 
RESPONDENTS’ MOTIONS TO DISMISS, 
AND RESPONSE TO COURT 
QUESTIONS

NOTE ON MOTION CALENDAR:        
AUGUST 8, 2008
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Upon Which Relief Can Be Granted (Dkt. No. 9).1   Petitioners also address the two questions 

posed by the Court in its Order of July 11, 2008.  Dkt. No. 12.  

INTRODUCTION

The Court should deny Respondents’ two motions to dismiss, set a schedule for 

Respondents to file an answer pursuant to Habeas Rule 5, and order limited discovery and an 

evidentiary hearing.  Despite the difference in captions, both motions raise essentially the same 

issue, to wit:  whether Petitioners’ habeas corpus action is barred by the doctrine of tribal 

sovereign immunity.  The short answer is no.

Respondents’ first motion to dismiss under Rule 12(b)(7) recasts the Petition in order to 

contend that this habeas proceeding involves “civil rights violations against the Snoqualmie 

General Membership,” and that “fundamentally, this is a lawsuit against a sovereign tribe.”  

Respondents’ 1st Mot. at 5, 7.   Therefore, Respondents argue, Petitioners’ habeas corpus 

claims must be dismissed because the General Membership is “a necessary and indispensable 

party to this suit” who cannot be joined because it “has sovereign immunity and cannot be 

sued.”  Id. at 14.  Additionally, Respondents inexplicably contend that “the federal district 

court does not have subject matter jurisdiction” because “Petitioners do not allege that . . . 

Tribal Council members have violated federal law.”  Id. at 6-7.  

Respondents’ second motion to dismiss under both Rule 12(b)(1) and 12(b)(6) raises 

the same issues, arguing that the Court lacks subject matter jurisdiction because the Petition 

                                               
1 Respondents’ first motion captioned under Rule 19 is really a motion to dismiss under 

Rule 12(b)(7).  Dredge Corp. v. Penny, 338 F.2d 456, 463-64 (9th Cir. 1964) (explaining that 
dismissal for failure to join a party must be decided on a motion to dismiss).  Petitioners file a 
consolidated brief for sake of judicial economy as the Local Rules would permit two separate 
24-page response briefs.  Local Civ. R. 7(e)(3).
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seeks relief from the General Membership, which is barred by the Tribe’s sovereign immunity.  

Respondents’ 2d Mot. at 8-16.  Respondents also contend that Petitioners have failed to state a 

claim upon which relief can be granted because Petitioners have failed to exhaust non-descript 

tribal “administrative” remedies and because Respondents’ resolution of permanent 

banishment did not effect “detention.”  Id. at 17-19.  

As explained below, Respondents’ two motions distort facts that must be accepted as 

true for purposes of the motions, mischaracterize habeas corpus case law to suit their version of 

events, and attempt to add facts that are outside the single pleading in this case that should not 

be considered on a Rule 12 Motion.  The Court has subject matter jurisdiction over petitions 

for writs of habeas corpus where, as here, petitioners seek to test the legality of permanent 

banishment from a tribe under the Indian Civil Rights Act (“ICRA”), 25 U.S.C. § 1303.  This 

action is procedurally and factually on all fours with Poodry v. Tonawanda Band of Seneca 

Indians, 85 F.3d 874 (2d Cir. 1996).  Neither the Snoqualmie Indian Tribe (“Tribe”) nor the 

Snoqualmie General Membership (“General Membership”) is a “necessary” and 

“indispensable” party to this habeas corpus proceeding under Rule 19.2  The Tribe’s sovereign 

immunity and right to self-governance are not implicated or prejudiced by this habeas corpus 

proceeding.  Further, the absence of the Tribe and the General Membership will not prevent 

this Court from granting Petitioners’ requested relief because the Tribal Council Respondents 

executed the banishment and alone have the power to end the unlawful restraint on Petitioners’ 

personal liberty. Finally, Petitioners have stated a claim upon which relief can be granted as 

                                               
2 The Federal Rules of Civil Procedure apply in the context of habeas suits to the extent 

that they are not inconsistent with the Habeas Corpus Rules.  Woodford v. Garceau, 538 U.S. 
202, 208 (2003).
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Petitioners have no alternative judicial forum in which to seek relief and have exhausted, or 

attempted to exhaust, whatever tribal administrative remedies might have been available.      

STANDARD OF REVIEW

I. RULE 12(B)(6)

Motions to dismiss for failure to state a claim under Rule 12(b)(6) are viewed with 

disfavor, and, accordingly, dismissals for failure to state a claim are “rarely granted.” Gilligan 

v. Jamco Dev. Corp., 108 F.3d 246, 249 (9th Cir. 1997) (citation omitted).  This is especially 

true in he habeas context where the view that a “Rule 12(b)(6) motion is an appropriate motion 

in a habeas proceeding” is “erroneous.”  Browder v. Director, Ill. Dept. of Corrections, 434

U.S. 257, 269 n.14 (1978).  

A motion to dismiss under Rule 12(b)(6) requires the Court to read the petition in the 

light most favorable to the non-moving party.  Sprewell v. Golden State Warriors, 266 F.3d 

979, 988 (9th Cir. 2001).  All factual allegations in the petition, together with reasonable 

inferences therefrom, are assumed to be true for purposes of the motion.  Associated Gen. 

Contractors v. Metro. Water Dist., 159 F.3d 1178, 1181 (9th Cir. 1998).  Inquiry into the 

adequacy of the evidence is improper.  Enesco Corp. v. Price/Costco, Inc., 146 F.3d 1083, 

1085 (9th Cir. 1998).  Dismissal for failure to state a claim pursuant to Rule 12(b)(6) should 

not be granted “unless it appears beyond doubt that the plaintiff can prove no set of facts in 

support of his claim which would entitle him to relief.”  Gilligan, 108 F.3d at 248 (internal 

quotation marks and citation omitted).  The issue before the Court on the motions to dismiss is 

not whether Petitioners will ultimately prevail, but whether Petitioners are entitled to offer 

evidence to support the claims.
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II. RULE 12(B)(1)

The existence of subject matter jurisdiction is a question of law.  Marceau v. Blackfeet 

Housing Authority, 455 F.3d 974, 977 (9th Cir. 2006).  Whether an Indian tribe possesses 

sovereign immunity is a question of law.  Id.  A party challenging a court’s jurisdiction through 

a Rule 12(b)(1) motion may do so in one of two ways:  (1) on the face of the pleading or (2) by 

presenting extrinsic evidence for the court’s consideration.  White v. Lee, 227 F.3d 1214, 1242 

(9th Cir. 2000). In resolving a facial attack, such as the one here, the Court accepts the 

allegations in the petition as true and will only grant the motion if Petitioners failed to allege a 

necessary element for subject matter jurisdiction.  As the party invoking this Court’s 

jurisdiction, Petitioners have the burden of proving the existence of subject matter jurisdiction.  

Thompson v. McCombe, 99 F.3d 352, 353 (9th Cir. 1996).  

III. RULE 12(B)(7) AND RULE 19

Application of Rule 19 determines whether a party is indispensable.  The inquiry is a 

practical, fact-specific one, designed to avoid the harsh results of rigid application.  Makah 

Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1990). The Court must determine:  (1) 

whether an absent party is necessary to the action; and (2) if the party is necessary, but cannot 

be joined, whether the party is indispensable such that in “equity and good conscience” the suit 

should be dismissed.  Confederated Tribes v. Lujan, 928 F.2d 1496, 1498 (9th Cir. 1991) 

(quoting Makah Indian Tribe, 910 F.2d at 558).  

//

//

//
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ARGUMENT   

I. THE COURT HAS SUBJECT MATTER JURISDICTION OVER PETITIONS 
FOR A WRIT OF HABEAS CORPUS UNDER THE INDIAN CIVIL RIGHTS 
ACT

Federal courts exercise subject matter jurisdiction over petitions for writs of habeas 

corpus where, as here, petitioners seek to test the legality of permanent banishment from a tribe 

under the ICRA.  Poodry, 85 F.3d at 874.  Respondents’ efforts to recast and rewrite the 

Petition as a case against the Tribe concerning intramural tribal election and membership 

matters ignores the facts.  Petitioners are entitled to an evidentiary hearing because they have 

alleged facts which, if proven, would entitle them to relief from the unlawful restraint on 

personal liberty imposed by Respondents’ banishment resolution.  Norris v. Risley, 878 F.2d 

1178, 1180 (9th Cir. 1989) (stating rule).

A. Petitioners’ Habeas Claims Do Not Challenge Tribal Membership Decisions
or Tribal Election Outcomes

The Court has jurisdiction over this habeas corpus proceeding against tribal officials 

acting outside the scope of their lawful authority to set aside a banishment resolution executed 

without adherence to the protections afforded Petitioners by the ICRA. 

The ICRA requires Indian tribes to observe many of the limitations that the U.S. 

Constitution imposes on state and federal governments, such as due process and equal 

protection.  25 U.S.C. § 1302(8); see also COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 

9.09 (2005 ed).  Congress provided Federal habeas corpus review as the only means to enforce 

these limitations under Section 1303.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59, 72 

(1978).  Petitioners allege that Respondents have unlawfully restrained their liberty by failing 

to comply with ICRA sections 1302(1), (6) and (8) when permanently banishing Petitioners 
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from the Tribe for alleged treasonous crimes without due process and adherence to equal 

protection.  Pet. ¶¶ 97-134.  Thus, habeas corpus review is available to Petitioners to enforce 

these requirements under ICRA Section 1303 to challenge the Tribal Council resolution

permanently banishing Petitioners without consideration of the protections afforded by the 

ICRA and virtually identical provisions of the Snoqualmie Indian Tribe’s Constitution Bill of 

Rights.  Pet. ¶¶ 99-100, 109-110, 120-21, 125-26, and 131-32.  Petitioners have stated claims 

upon which relief can be granted under the ICRA.  

Respondents attempt to circumvent the Court’s jurisdiction under the ICRA by 

recasting the Petition as one that touches upon the Tribe’s ability to make internal decisions 

about enrollment and election matters.  Respondents’ 2d Mot. at 3.  However, a facial review

of the Petition makes clear that Petitioners do not challenge an enrollment action, or tribal 

elections, or whether the Tribe has the authority to banish tribal members.  Pet. ¶¶ 97-134.  

Petitioners challenge the manner in which the banishments took place as violating the 

fundamental principles of due process and equal protection.  Id. ¶¶ 3, 96.  

Respondents’ jurisdictional arguments were considered and rejected in Quair v. Sisco, 

359 F. Supp.2d 948 (E.D. Cal. 2004).  In Quair, the respondents contended that the federal 

court lacked subject matter jurisdiction to “resolve claims involving membership and 

exclusionary decisions by the Tribe.”  Id. at 975.  Like here, the Quair respondents attempted 

to insulate their decisionmaking from judicial review by asserting that “these decisions are 

internal tribal matters vested exclusively with the Tribe and its institutions.”  Id.  The district 

court disagreed, holding:  

[T]he court is not addressing whether the decisions to disenroll and 
banish petitioners should or should not have been made in their 
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particular cases. Rather, the court is addressing whether the 
General Council and the Tribe were required to comply with the 
requirements of Section 1302 in making these decisions. 
Therefore, the contention that this court lacks subject matter 
jurisdiction because the petitions ultimately involve decisions 
about internal tribal matters is not well-taken.

Id. at 975-76.  

The same reasoning applies in the present case.  Petitioners are not asking the Court to 

address whether the Tribe has the authority to take enrollment actions or banish tribal 

members.  Petitioners acknowledge that the Tribe has this sovereign authority under its 

Constitution.  SNOQUALMIE CONST. art II, § 5.3 Petitioners are asking the Court to address 

whether Respondents, acting as tribal officials, complied with the procedural requirements of 

25 U.S.C. § 1302 and the Snoqualmie Indian Tribe’s Constitution Bill of Rights when making 

the banishment decision in this particular case.  Pet. ¶¶ 97-134.  

Likewise, despite Respondents’ bare suggestion to the contrary, Petitioners do not 

challenge the election process or their removal from elected office in this action.  Respondents’ 

2d Mot. at 3, 10-12.  Neither the Petition’s causes of action nor the relief sought seek redress 

from Petitioners’ ouster from their elected tribal positions.  Compare Pet. ¶¶ 40-55 (discussing 

government take-over by Respondents) with id. ¶¶ 97-134 (requesting relief from banishment 

resolution).  This important fact distinguishes the Petition from the cases cited by Respondents 

where relief was sought concerning either the process or results of tribal elections.  Compare 

Pet. ¶¶ 97-134 with Respondents’ 2d Mot. at 12.  Simply stating that the Petition raises election 

                                               
3 A true and correct copy of the Tribe’s Constitution is attached as Ex. 1 to the Smith 

Declaration filed herewith.  The Constitution was referenced in the Petition and, therefore, is not 
outside the pleading in this case.  Parrino v. FHP, Inc., 146 F.3d 699, 705-06 (9th Cir. 1998).  
The Constitution’s contents may also be subject to judicial notice under Fed. R. Evid. 201.
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challenges does not make it so.  The Petition only challenges Respondents’ banishment 

resolution.  Pet. ¶¶ 61-134.

The cases upon which Respondents rely to support their jurisdictional claims are not

banishment cases and, as such, have no application to the case at bar.  For example, Boe v. Fort 

Belknap Indian Community, which Respondents cite to as 55 F. Supp. 462 (D. Mont. 1978), 

but is actually located at 455 F.Supp. 462 (D. Mont. 1978), aff’d 642 F.2d 276, 278 (9th Cir.

1981),4 is inapplicable because the case only involved a challenge to tribal election laws.  The 

court did not reach the sovereign immunity question because it found that no claim for relief 

was stated.  Boe, 642 F.2d at 279 n.5.  It is hard to know why Respondents believe the instant 

Petition “raises election issues like those in Boe” since the tribal election is not challenged by 

the Petition.  Respondents’ 2d. Mot. at 10.  Respondents’ citation to Fletcher v. United States,

116 F.3d 1315 (10th Cir. 1997), and the unpublished decision Wopsock v. Natchess, 2005 WL 

1503425 (D. Utah 2005),5 are similarly unavailing.  Respondents’ 2d. Mot. at 12.  Unlike this 

case, the Fletcher petitioners sought relief from restrictions on an alleged right to vote in a 

tribal election and, in Wopsock, the issue was “expulsion from the reservation” not banishment,

and the case involved a challenge to certain tribal ordinances under the Indian Reorganization 

Act.  In stark contrast to Boe, Fletcher, and Wopsock that involved challenges to tribal laws in 

the absence of severe restraints on liberty interests, Petitioners seek relief from a severe 

restraint on personal liberty caused by Respondents’ failure to adhere to the ICRA when 

carrying out tribal law.  Ultimately, the cases cited by Respondents actually support the 

                                               
4 This is the citation for In re Austin, 55 F.Supp. 462 (D.C.N.Y. 1944).
5 Unpublished opinions cannot be cited for any purpose.   Hart v. Massanari, 266 F.3d 

1155 (9th Cir. 2001) (explaining prohibitions on use of unpublished opinions).
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exercise of the Court’s jurisdiction in this case.  

The question before the Court – whether Petitioners can obtain relief from the unlawful 

restraint on liberty imposed by Respondents’ resolution providing full permanent “banishment” 

from the Tribe for alleged treasonous crimes without due process or equal protection – presents 

a federal question over which this Court has subject matter jurisdiction.  

B. Poodry v. Tonawanda Band of Seneca Indians Establishes that Permanent 
Banishment Is A Sufficient Restraint on Personal Liberty So As to Be 
“Custody” or “Detention” For Purposes of Habeas Corpus Relief

This Court should be guided in its exercise of subject matter jurisdiction by Poodry v. 

Tonawanda Band of Seneca Indians, 85 F.3d 874, 899 (2d Cir. 1996).  Poodry is the leading 

authority on ICRA protections for tribal members unlawfully banished in violation of the 

protections afforded by the Bill of Rights to United States Constitution as applied to Indian 

tribes though the ICRA.  Poodry has been followed by courts in this Circuit and cited with 

approval by the Ninth Circuit.  See, e.g., Quair, 359 F. Supp.2d 948 (“There is no question that 

the most authoritative discussion of this issue is that in Poodry” and “[t]he court finds the 

rationale of Poodry [ ] persuasive”); Moore v. Nelson, 270 F.3d 789 (9th Cir. 2001) (relying on 

Poodry to conclude that imposition of a fine is not “detention” sufficient for habeas jurisdiction 

under the ICRA); Resendiz v. Kovensky, 416 F.3d 952 (9th Cir. 2005) (in a non-ICRA case, 

stating that the “holding in Poodry is not remarkable” because the “severe restraint imposed by 

the threat of banishment was enough to put the petitioner in custody” to warrant habeas relief).  

As explained below, the facts of this case closely parallel those of Poodry, and the Court 

should be persuaded by the Second Circuit’s exercise of jurisdiction to hear Petitioners’ similar 

ICRA claims.    
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In Poodry, five members of the Tonawanda Band of Seneca Indians petitioned for writs 

of habeas corpus under the ICRA challenging the legality of orders summarily issued by 

members of the tribal council purporting to convict them of “treason” and sentencing them to 

permanent “banishment” from the Tonawanda Seneca Indian Reservation.  Id. at 874-78.  The 

banishments came about as retaliation for alleged tribal election and tribal government 

misconduct.  Id.  Petitioners did not challenge the underlying tribal disputes that led to 

banishment; rather, the sole issue before the Court was:

whether an Indian stripped of tribal membership and ‘banished’
from a reservation has recourse in a federal forum to test the 
legality of the tribe’s actions. More specifically, the issue is 
whether the habeas corpus provision of the Indian Civil Rights Act 
of 1968, 25 U.S.C. § 1303, allows a federal court to review 
punitive measures imposed by a tribe upon its members, when 
those measures involve ‘banishment’ rather than imprisonment.

Id. at 879.  Answering the question in the affirmative, the court concluded that “the ICRA’s 

habeas provision affords the petitioners access to a federal court to test the legality of their 

‘convict[ion]’ and subsequent ‘banishment’ from the reservation.”  Id.  

Like here, the Poodry respondents argued, inter alia, that the court lacked subject 

matter jurisdiction because the banishments did not constitute severe restraints on liberty  

because there is no “detention” or custody.  Compare id. at 884 with Respondents’ 2d. Mot. at 

7. The Second Circuit rejected this argument by engaging in a two-part inquiry, as follows:  

(1) whether the sanction at issue was “criminal” or “civil” in nature; and (2) if criminal, 

whether petitioners were being “detained” within the meaning of Section 1303. 

First, the court reasoned that “banishment” “has clearly and historically been punitive 

in nature” making it sufficiently akin to a criminal sanction for habeas relief to be warranted.  
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Poodry, 85 F.3d at 889.  The fact that there was no criminal proceeding per se was irrelevant.6

Id. at 887.  The allegations of “treason” and “actions to overthrow the government” were such 

that the court reasoned these to represent “criminal conduct,” for which banishment was a 

sanction “punitive in nature.”  Id. at 889.  Second, the court engaged in a lengthy analysis to 

conclude that “actual physical custody is not a jurisdictional prerequisite for federal habeas 

review.” Id. at 894 (citing Jones v. Cunningham, 371 U.S. 236, 243 (1963)).  The court stated 

that a focus on “custody” or detention was misplaced; instead, the court focused upon “the

‘severity’ of an actual or potential restraint on liberty.”  Id. at 894.  Applying these standards to 

the permanent banishment orders in the case, the Second Circuit determined that “petitioners 

have surely identified severe restraints on their liberty” because,

the existence of the orders of permanent banishment alone - even 
absent attempts to enforce them - would be sufficient to satisfy the 
jurisdictional prerequisites for habeas corpus. We deal here not 
with a modest fine or a short suspension of a privilege-found not to 
satisfy the custody requirement for habeas relief-but with the 
coerced and peremptory deprivation of the petitioners' membership 
in the tribe and their social and cultural affiliation.

Id. at 895.  Thus, the Court held that “where, as here, petitioners seek to test the legality of 

orders of permanent banishment, a federal district court has subject matter jurisdiction to 

entertain applications for writs of habeas corpus.”7  Id. at 897.

                                               
6 The Second Circuit noted the logical inconsistency that would flow from being unable 

to remedy permanent banishment from a tribe:  “We believe that Congress could not have 
intended to permit a tribe to circumvent the ICRA’s habeas provision by permanently banishing, 
rather than imprisoning, members ‘convicted’ of the offense of treason.”  Id. at 895.

7 Respondents respond to “custody” argument by suggesting that, for habeas review, there 
must be some restraint on “geographic movement.”  Respondents’ 2d. Mot. at 18.  This is 
incorrect.  Poodry plainly rejects Respondents’ contention stating “History, usage, and precedent 
can leave no doubt that, besides physical imprisonment, there are other restraints on a man's 
liberty, restraints not shared by the public generally, which have been thought sufficient in the 
English-speaking world to support the issuance of habeas corpus.”  Poodry, 85 F.3d at 894.   
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Having concluded that the petition should be considered on the merits, the Second 

Circuit rejected the respondents’ argument, again similar to that raised by Respondents here, 

that tribal immunity bars actions against tribal officers for writs of habeas corpus. Compare id.

at 899 with Respondents’ 2d. Br. at 14.  Explained more thoroughly in Section II infra, the 

Second Circuit rejected this contention, reasoning that while the Tribe retained sovereign 

immunity, the suit against the individual respondents was proper because they could be thought

of as “‘custodians’ of the petitioners, despite the fact that the petitioners, though restrained, are 

not in physical custody” because “they have an interest in opposing the petitions, as well as the 

ability to lift the banishment orders should the petitions be found on remand to have merit.” Id.

at 899-900.  

Applying Poodry here, the relevant facts, assumed true for purposes of the motions to 

dismiss, make clear that the instant matter is on all fours with Poodry in four key respects:  

(1) Petitioners were accused of treasonous crimes, including “treason” and attempting 

to form a shadow government (compare Poodry, 85 F.3d at 889 with Pet. ¶¶ 61-72); 

(2) Petitioners received the punitive sanction of permanent banishment and removal 

from membership rolls (compare Poodry, 85 F.3d at 874-78, 894-95 with Pet. ¶ 89); 
                                                                                                                                                      
Respondents do not cite Poodry, relying instead on a litany of cases that do not involve ICRA 
and do not address banishment from an Indian tribe.  Respondents’ 2d. Mot. at 18.  Moreover, 
even if the standard was a restraint on geographic movement (which it is not), the banishment 
orders certainly affect a limitation on geographic movement.  While the banishment resolution 
itself is vague, merely stating that the Petitioners are “banished” and “no longer considered 
[tribal] members,” Pet.  ¶ 89, the resolutions of discipline which formed the basis for the 
banishment explain that there is a geographical component to a banishment action as the 
Petitioners were prohibited from “participating in Tribal events or being on the premises of 
Snoqualmie Tribal properties or lands . . ..”  Pet. ¶ 62 (emphasis added).  Banishment would 
continue this physical bar, preventing the free movement of Petitioners to Tribal lands .  This 
limitation on personal liberty is not shared by the tribal public generally and is more than 
sufficient for habeas relief under Poodry analysis.  Petitioners have been singled out and 
received punitive sanctions for “treason” without receiving the protections required by ICRA  
when such decision are made by Tribal Councils.
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(3) Petitioners have named as respondents those persons directly responsible for the 

deprivation of their liberty – the purported members of the Tribal Council who 

executed the banishment resolution and who alone have the power to lift it (compare 

Poodry, 85 F.3d at 874-78, 889-900 with Pet. ¶¶ 19-30, 34); and

(4) Petitioners received no due process at any point before, during, or after Respondents 

issued the banishment resolution and had no remedies to exhaust (compare Poodry, 85 

F.3d at 874-79 with Pet. ¶¶ 93-96).   

Accordingly, the Court should apply Poodry and find that Petitioners have alleged 

jurisdictional facts demonstrating a severe restraint on liberty that is unlawful under ICRA 

Section 1302, as well as Article XI of the Tribe’s Constitution which makes it unlawful to, 

among other things, abridge the freedom of speech, deny any person equal protection of the 

laws, or deprive any person of liberty without due process of law.  Pet. ¶¶ 63, 89, 97-134.  The

Court should entertain the merits of the Petition.

Rather than confront Poodry, Respondents cite a litany of cases, but tellingly never 

explain why or how those cases should apply to the facts alleged by Petitioners.  Respondents’ 

2d Mot. at 18.8  For instance, Respondents briefly reference and attach two exhibits 

concerning, but do not elaborate on, a 1994 case filed by the former-Chairman of the 

Snoqualmie Indian tribe who was banished against the then-current Chairman of the Tribe 

challenging, among other things, his banishment in retaliation for raising the specter of tribal 

                                               
8 That Respondent has cited cases without consideration of their relevance or making an 

effort to apply them to the case at bar is clear from the citation to Goodface v. Grassrope, 708 
F.2d 335, 339 (8th Cir. 1983), a case that turned on the fact that the tribe in Goodface had a 
“functioning tribal court.”  Respondents’ 2d Mot. at 13.  Snoqualmie has no tribal court system, 
rendering the case inapposite.   
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election irregularities.  Respondents’ 2d Mot. at 5 (concluding, ipse dixit, that because the court 

dismissed the complaint in the 1994 case, the instant Petition “should receive the same 

result.”).  Respondents’ conclusory remark that “Petitioners in this case raise the same 

complaints” as the plaintiff in Lauzon v. de los Angeles, No. C-94-62Z (W.D. Wash. 1994) is 

factually and legally incorrect.9  Respondents’ 2d Mot. at 5.  As explained below, Lauzon is 

inapplicable to the case at bar.  

Lauzon arose under a very different legal and factual situation.  First, the principal 

relief sought by Mr. Lauzon was a new tribal general counsel meeting to address an “election 

dispute.” See Attach. 1A to Respondents’ 2d. Mot.   Mr. Lauzon filed a normal civil action 

captioned “Complaint for Declaratory and Injunctive Relief.”  Id.  This stands in sharp contrast 

to the instant case seeking relief from an resolution of permanent banishment initiated by a 

petition for habeas corpus pursuant to the ICRA (and the noticeable absence in the Petition to 

any request for a new election or General Membership Meeting).  Compare Pet. ¶¶ 97-134 with 

Attach. 1A to Respondents’ 2d. Mot.  Accordingly, Lauzon addressed a claim of subject matter 

jurisdiction under 28 U.S.C. § 1331, not the habeas corpus provisions of 25 U.S.C. § 1303.  Id.  

Second, Lauzon was decided five years before the Snoqualmie Indian tribe regained its Federal 

recognition in October 1999.  Pet. ¶ 31.  Thus, the court would have had no jurisdiction under 

the ICRA because, at the time, the Snoqualmie was not an “Indian tribe” for purposes of 

Federal law.  Although it is regrettable that the Snoqualmie’s history seems to be repeating 

itself, the reasoning and conclusions of Lauzon have no application to the Petition.

                                               
9 A concurrent lawsuit was taking place in King County Superior Court filed by Mr. de 

los Angeles against Mr. Lauzon seeking to enjoin Mr. Lauzon from holding himself out as a 
tribal representative and from interfering with the business of the Snoqualmie.  Lauzon v. de los 
Angeles, No. 94-2-21296-6 (King Co. Sup. Ct.).  
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Respondents’ attempt to discredit Poodry by relying on Shenandoah v. Halbritter, 366 

F.3d 89 (2d Cir. 2004), is equally unavailing.  Id. at 19.  Respondents fail to appreciate the 

factual differences between Shenandoah and Poodry, as well as the differences between 

Shenandoah and this case. Shenandoah involved a challenge to a tribal housing ordinance that 

permitted the seizure and destruction of homes that the plaintiffs alleged constituted an 

unlawful bill of attainder and were “the legal equivalent of banishment.”  Id. at 90-92.  The 

Second Circuit rejected the claim, refusing to extend Poodry to the mere “economic restraint” 

suffered by the plaintiffs.  Id.  As the foregoing makes clear, Shenandoah does not present an 

example where the “the Poodry approach failed,” Respondents’ 2d Mot. at 19, because there 

was no banishment at issue in Shenandoah and Petitioners here suffer an actual severe restraint 

on personal liberty.

Banishment is an unquestionably harsh punitive sanction, and the failure to provide due 

process seriously compromises Petitioners’ rights and undermines Respondents’ action.  The 

Court should exercise jurisdiction to address whether Respondents complied with the 

procedural requirements of 25 U.S.C. § 1302 and the Snoqualmie Indian Tribe Constitution’s 

Bill of Rights when enacting the banishment resolution.

II. NEITHER THE TRIBE NOR THE GENERAL MEMBERSHIP IS A 
NECESSARY AND INDISPENSABLE PARTY TO THIS HABEAS CORPUS 
PROCEEDING

A second component of Respondents’ sovereign immunity argument is their contention 

that Petitioners’ habeas corpus petition should be dismissed for failure to join an indispensable 

party under Rule 19.  Respondents’ 1st Mot. at 1-2.  This argument fairs no better than the 

subject matter jurisdiction contention.  The only necessary party for the complete and just 
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resolution of this matter are the named Respondent tribal council members.  Poodry, 85 F.3d at 

899-900.

A. Federal Habeas Corpus Review Does Not Infringe on the Tribe’s Sovereign 
Immunity or Right to Self-Governance

Respondents contend that the General Membership is both a necessary and 

indispensable party because Petitioners’ habeas corpus petition infringes on the Tribe’s 

sovereign immunity and right to self-governance.  Respondents’ 1st Mot. at 7.  Specifically, 

Respondents argue that the General Membership is a necessary party because it “has an interest 

in preserving its own sovereign immunity,” the Tribe is a necessary party because it “has an 

interest in maintaining its sovereign right to self-governance,” and the General Membership is 

an indispensable party because its ability to carry out its duties within the Tribe would be 

severely prejudiced by Petitioners’ requested relief.10  Id. at 10-11, 13.  Finally, Respondents 

argue that the General Membership cannot be joined because of their alleged sovereign 

immunity.  Id. at 12-14.  

These arguments miss the mark.  Federal habeas corpus review does not infringe on the 

Tribe’s sovereign immunity, and does not interfere with the Tribe’s right to self-governance or 

the General Membership’s ability to carry out its duties within the Tribe.  Neither the Tribe nor 

the General Membership is a “necessary”11 or “indispensable”12 party to this suit, and, in any 

                                               
10 Respondents seem to interchange the term “Tribe” and “General Membership” 

throughout the two motions to dismiss.  Respondents’ 1st Mot. at 2-5-; Respondetns’ 2d Mot. at  
8-10.  Legally, these are two distinct entities:  the “Tribe” is a federally recognized political 
group and the “General  Membership” is the collective tribal membership as recognized by the 
Tribe’s laws for voting purposes.  Ultimately, the flexible terminology does not change the 
outcome as neither is necessary nor indispensible to this action.

  
11 A party is “necessary” and must be joined in a lawsuit if “in that person’s absence, the 

court cannot accord complete relief among existing parties; or… that person claims an interest 
relating to the subject of the action and is so situated that disposing of the action in the person’s 
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event, the General Membership lacks sovereign immunity and could be joined.  

1. Respondent Tribal Council Members Do Not Have Sovereign 
Immunity For Unlawful Acts

As a threshold matter, the Petition correctly names the individual purported members of 

the Tribal Council as Respondents.  Petitioners allege that Respondents, acting in their official 

capacities, have acted outside the scope of their authority as purported members of the Tribal 

Council, and accordingly, Respondents’ actions in violation of the ICRA cannot be shielded by 

the Tribe’s sovereign immunity.  Pet. ¶¶ 19-30.  Although it is not clear from the motions to 

dismiss, to the extent Respondents suggest that they cannot be sued, their contention is 

incorrect.  Tribal sovereign immunity does protect tribal officials from suit, but only when they 

are acting within the scope of their lawful authority.  Hardin v. White Mountain Apache Tribe, 

779 F.2d 476, 479 (9th Cir. 1985).  When tribal officials act outside the scope of their 

authority, “the conduct against which the specific relief is sought is beyond the officer’s 

powers and is, therefore, not the conduct of the sovereign.”  Tenneco Oil Co. v. Sac and Fox 

Tribe of Indians of Oklahoma, 725 F.2d 572, 574 (10th Cir. 1984) (quoting Larson v. Domestic 

& Foreign Commerce Corp., 337 U.S. 682, 690 (1949)).  Not only does tribal sovereign 

immunity not shield the actions of Respondents that violate Federal law, by acting outside the 

scope of their authority, Respondents made the conduct their own without any connection to 

the Tribe.  Respondents may not take shelter in the Tribe’s immunity.  Vann v. Kempthorne, 
                                                                                                                                                      
absence may… impair or impede the person’s ability to protect the interest.”  Fed. R. Civ. P. 
19(a)(1).

12 If an absent party is necessary but cannot be joined, then the court must determine 
whether the party is “indispensable.”  Kescoli v. Babbitt, 101 F.3d 1304, 1309 (9th Cir. 1996).  If 
no alternative judicial forum exists, such as the case here, the court should be “extra cautious” 
before dismissing an action for failure to join an indispensable party.  Id. at 1311 (citing Makah 
Indian Tribe, 910 F.2d at 560).
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No. 07-5024, Slip Op. at 13-14 (D.C. Cir., July 29, 2008) (holding that “tribal sovereign 

immunity does not bar the suit against tribal officers” for alleged constitutional and other 

violations).

2. A Habeas Corpus Petition Is Not A Suit Against the Tribe and Does 
Not Infringe on the Tribe’s Sovereign Immunity 

First, the “Tribe” is not implicated in this habeas action.  A petition for a writ of habeas 

corpus “is never viewed as a suit against the sovereign, simply because the restraint for which 

review is sought, if indeed illegal, would be outside the power of an official acting in the 

sovereign’s name.”  Poodry, 85 F.3d at 899 (citing Larson, 337 U.S. at 690; Ex parte Young, 

209 U.S. 123, 167-68 (1908)).  As the Second Circuit correctly noted in Poodry, “[b]ecause a 

petition for a writ of habeas corpus is not properly a suit against the sovereign, the [tribe] is 

simply not a proper respondent.”  Id. (emphasis added).  Therefore, there is no credible 

argument that this is a case against the sovereign tribe – it is not.  The Tribe is not named as a 

Respondent and the Tribe, qua tribe, did not directly cause the unlawful restraint Petitioners’ 

liberty.  The Petition correctly names the individual purported members of the Tribal Council 

as Respondents. 

Second, the General Membership is not implicated in this habeas action, and is neither 

a necessary nor indispensible party to this case.  To avoid the fact that individual tribal 

government leaders lack immunity for unlawful conduct, Respondents attempt to shift the 

responsibility for decisionmaking onto the shoulders of the General Membership – the entire 

voting populous of the Tribe – and further suggest that these individual tribal members 

somehow have immunity from suit and cannot be joined.  Respondents’ 1st Mot. at 6-12; 

Respondents’ 2d Mot. at 8.  Both prongs of this argument are factually and legally incorrect.  
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None of the Petitioners’ claims are against the General Membership because the General 

Membership did not execute the banishment.  Pet. ¶¶ 61-134.  Respondents’ arguments have 

also been soundly rejected by the courts.  

Without question, the General Membership does not have its own sovereign immunity.  

As Respondent admits, all eligible members of the Tribe are voting members of the General 

Membership.  Respondents’ 1st Mot. at 3 n.2.  It is axiomatic that Tribal sovereign immunity 

does not extend to individual members of a tribe simply because of their status as members.  

United States v. James, 980 F.2d 1314, 1319 (9th Cir. 1992) (citing Puyallup Tribe, Inc.  v. 

Washington State Dep’t of Game, 433 U.S. 165, 171-72 (1977))  (“Tribal immunity does not 

extend to the individual members of the tribe.”); Kizis v. Morse Diesel Intern., Inc., 794 A.2d 

498, 501 n.7 (Conn. 2002) (“Several cases have established that tribal sovereign immunity 

does not extend to individual members of a tribe and that the tribe itself must assert 

immunity.”).  Simply acting as a group does not grant some immunity that would otherwise not 

exist if each of the individuals of that group acted alone.  Respondents’ argument would 

greatly expand the contours’ of sovereign immunity jurisdiction.     

More importantly, contrary to Respondents’ suggestion, the individual members of the 

General Membership are not acting as “tribal officials” or as the “Tribe” so as to be protected 

by the Tribe’s sovereign immunity when voting on tribal matters.  Respondents’ 1st Mot. at 7.  

This argument was rejected in Imperial Granite Co. v. Pala Band of Mission Indians which 

establishes that the act of voting is not an official action of the tribe.  940 F.2d 1269 (9th Cir. 

1991).  

The plaintiff in Imperial Granite sued tribal officials after the tribe refused to grant an 
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easement over tribal land.  Id. at 1270-71.  Imperial Granite did not involve a habeas corpus 

petition;13 rather, the plaintiff alleged that the tribe violated the U.S. Constitution, the ICRA, 

and state trespass and nuisance laws.  Id. at 1271.  The tribe argued that the plaintiff failed to 

allege any viable claim that the tribal officials acted outside their authority, and were therefore 

subject to suit.  Id.  The Ninth Circuit agreed, stating:

[T]he only action taken by those officials was to vote as members 
of the [tribe]'s governing body against permitting [plaintiff] to use 
the road. Without more, it is difficult to view the suit against the 
officials as anything other than a suit against the [tribe]. The votes
individually have no legal effect; it is the official action of the 
[tribe], following the votes, that caused [plaintiff]’s alleged injury.

Id.  Similarly, the only action taken by the General Membership here was to vote as members 

of the Tribe.  Pet. ¶ 89.  As the Ninth Circuit stated, “[t]he votes individually have no legal 

effect.”  Id. at 1271.  It was the official action of the Respondents by resolution, acting as the 

Tribal Council following the vote, that unlawfully restrains Petitioners’ personal liberty. Pet. ¶ 

89, Ex. A.  Just as it would be incorrect to sue every voting age member of the United States 

for an action taken by the Executive , so too the General membership is not responsible for the 

Federal law violations wrought solely by the members of the Tribal Council.  The members of 

the Tribal Council are the only proper respondents in this matter.

Because Respondents were acting outside the scope of their authority, the “conduct 

against which the specific relief is sought is . . . not the conduct of the sovereign”; Respondents 

are not protected by the Tribe’s sovereign immunity; and, as the direct cause of the banishment 

                                               
13 This distinction is important.  Unlike Imperial Granite, this suit is a habeas corpus 

petition wherein Petitioners allege that the official action of the Tribal Council following the 
General Membership’s vote was outside the scope of their authority, because the banishment 
proceeding violated the ICRA, 25 U.S.C. § 1302.
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without due process and equal protection, only the individual Tribal Council members are 

properly named as Respondents.  Tenneco Oil Co., 725 F.2d at 574.  This habeas corpus 

proceeding does not implicate or infringe on the Tribe’s sovereign immunity.

3. A Habeas Corpus Petition Does Not Interfere With the Tribe’s Right 
To Self-Governance or the General Membership’s Ability To Carry 
Out Its General Voting Duties Within the Tribe

Respondents also contend that the Tribe’s ability to “determine tribal membership and 

to regulate the distribution of tribal benefits” will be infringed upon by this habeas corpus 

proceeding.  Respondents’ 1st Mot. at 11.  Respondents rely on Smith v. Babbitt, 100 F.3d 556, 

599 (8th Cir. 1996), noting that “there is perhaps no greater intrusion upon tribal sovereignty 

than for a federal court to interfere with a sovereign tribe’s membership determination.”  

Respondents’ 1st Mot. at 13.  This reliance is misplaced.  

As discussed in Section I supra, Petitioners are not asking the court to address whether 

the Tribe has the authority to disenroll and banish tribal members.  See Quair, 359 F. Supp.2d 

at 975-76.  In addition, unlike the instant banishment action, in Smith, members and 

nonmembers of a tribe sued the tribe, its business council, andtribal and federal officials 

challenging the allocation of per capita distributions of gaming proceeds under the Indian 

Gaming Regulatory Act, the ICRA, the Indian Reorganization Act, RICO, and the tribal  

constitution.  Smith, 100 F.3d at 559.  Whereas Smith correctly concluded that a per capita 

distribution of funds is a type of intra-tribal governmental decision insulated from Federal 

court review, the instant case presents no such dispute.  That the banishment penalty imposed

by Respondents fundamentally implicates an underlying tribal membership determination does 

not make it subject to Smith’s analysis because the banishment authority is not challenged – it 
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is the unlawful manner of the banishment that triggers the Court’s review under the ICRA.  See 

Poodry, 85 F.3d at 874-79 (discussing underlying facts, but exercising jurisdiction over claims 

alleging ICRA violations concerning the process used to banish).

Respondents’ argument incorrectly merges the jurisdictional analysis that the Court

must undertake in this case with an inquiry on the merits.  As the Court in Poodry explained, 

the decisive question is not whether the Tribe had the power to strip petitioners of their tribal 

membership; “the question is, rather, whether a federal court has jurisdiction to examine the 

scope of and limitations on the [Tribe’s] power to strip the petitioners of their tribal 

membership.”  Poodry, 85 F.3d at 897.  Petitioners are asking the Court to address whether the 

Tribal Council is required to comply with the procedural requirements of 25 U.S.C. § 1302 

when imposing severe punitive penalties on tribal members, and whether they did so in this 

particular case.  Pet. ¶¶ 97-134.  

For the same reasons, this habeas corpus proceeding does not infringe on the General 

Membership’s ability to carry out its duties within the Tribe.  The relief that Petitioners request 

will not affect the Tribe or the General Membership’s ability to disenroll and banish tribal 

members, although it might affect the manner in which disenrollment and banishment 

proceedings are performed by requiring those proceeding to be conducted in accordance with 

the protections of the ICRA and the Tribe’s own Bill of Rights.14  The abuse of the process by 

Respondents – limiting Petitioners ability to travel freely to tribal land, do business with the 

                                               
14 Respondents’ suggestion that Petitioners are seeking “Anglo-American” protections 

“which the ICRA does not require of tribes” overlooks the fact that the Tribe adopted the 
protections of the ICRA as a Bill of Rights to the Tribe’s Constitution.  Compare Respondents’ 
2d. Mot. at 17 with Pet. ¶ 7.  While what due process might look like may differ, the fact of the 
matter is that, in this case, no due process was provided at all.  Pet. ¶¶ 7, 79-83, 93.
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Tribe, and receive the benefits of tribal membership, all without the benefit of a hearing of any 

kind – is the type of summary abuse of authority against an individual tribal member that the 

ICRA was intended to protect.

B. The Absence of The Tribe and/or General Membership Will Not Prevent the 
Court From Granting Complete Relief To Petitioners

In Reimnitz v. State’s Attorney of Cook County, the Seventh Circuit stated that the 

important thing in a habeas corpus proceeding is “that the petitioner name as respondent 

someone (or some institution) who has both an interest in opposing the petition if it lacks  

merit, and the power to give the petitioner what he seeks if the petition has merit—namely, his 

unconditional freedom.”  761 F.2d 405, 409 (7th Cir. 1985).  Respondent Tribal Council

members disingenuously claim that they do not have the power to lift Petitioners’ banishment, 

because “[t]hat relief must come from the Tribe itself.”  Respondents 1st Mot. at 10.  

Therefore, Respondents contend, “even assuming Petitioners prevailed, they could not obtain 

complete relief unless the General Membership Council was made a party to the action.”  

Respondents 1st Mot. at 10.  This argument is fanciful and ignores the governing structure of 

the Tribe as provided by the Tribe’s governing documents.  

First, requiring Petitioners to join every member of the Tribe would make the habeas 

corpus remedy unavailable for all practical purposes.  The Eastern District of California 

considered a similar argument similar in Quair v. Bega, in which former tribal members filed 

petitions for writs of habeas corpus under the ICRA after disenrollment and banishment from 

the tribe.  388 F. Supp.2d 1145, 1146 (E.D. Cal. 2005).  The petitioners named the Tribal 

Council members as respondents, not the tribe’s General Council members.  Id. at 1147.  The 

court agreed with the petitioners, stating:
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Requiring petitioners to name and sue every member of the Tribe's 
General Council as a respondent in a habeas corpus proceeding 
pursuant to Section 1303 makes that remedy unavailable for all 
practical purposes. It is apparent from the record before the court 
that the Tribal Council acts on behalf of and at the behest of the 
General Council. Therefore, the members of the Tribal Council are 
the proper respondents in this matter.

Id.  Here, all members of the Tribe are members of the General Membership under Article III 

of the Constitution of the Snoqualmie Tribe.  Respondents’ 1st Mot. at 3 n.2.  Requiring 

Petitioners to name and sue every member of the Tribe in this habeas corpus proceeding would 

make the remedy unavailable for all practical purposes.  Moreover, the General Membership

votes and the Tribal Council acts; therefore, the Tribal Council members acting outside the 

lawful scope of their authority are the proper Respondents.

Second, the absence of the General Membership would not prevent this Court from 

according complete relief to Petitioners.  Respondents have the authority to grant the relief 

Petitioners request and end Petitioners’ unlawful restraint.  Petitioners are not requesting an 

order “compelling the General Membership to act,” as Respondents contend.  Respondents’ 1st 

Mot. at 5.  Nor are Petitioners requesting that the Respondents “force the [General 

Membership] to accept Petitioners as tribal members.”  Id. at 13.  The relief sought by 

Petitioners requires the Tribal Council to provide them with the rights they are afforded by the 

ICRA and the Bill of Rights of the Tribe’s Constitution.  See Quair, 388 F. Supp.2d at 1147.  

Further, the actions of Respondents leading up to their execution of the banishment 

resolution make clear that Respondents, not the General Membership, are solely responsible 

for all aspects of the banishment.  First, it was Respondents, not the General Membership, that

issued the “resolutions of discipline” accusing the Petitioners of committing acts of treason, 

and stated that the “Tribal Council recommends to the General Membership to banish [the 
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Petitioners].”  Pet. ¶ 63 (emphasis added).  Second, Respondents initiated the “Emergency 

Snoqualmie Tribe Membership Meeting” to discuss Petitioners’ banishment by calling for the 

meeting and placing banishment as an agenda item.  Id. at ¶ 73; see also SNOQUALMIE CONST.

art III, § 3(g) (stating that “A majority of the Snoqualmie Tribal Council may call the General 

Membership into Special or Emergency Session.”).  Third, an open letter from Respondents 

prior to the Emergency Meeting made clear that “the Tribal Council is recommending full 

banishment.”  Id. ¶ 75 (emphasis added).  Fourth, after the meeting, Respondents enacted the 

banishment resolution, an act that only the Tribal Council is authorized to take under the 

Tribe’s Constitution, and submitted the banishment resolution (not a vote tally of the General 

Membership) to the United States Bureau of Indian Affairs.  Id. ¶¶ 87, 89; see also

SNOQUALMIE CONST. art. VIII, § 1(o) (powers of the Tribal Council include the power to 

“adopt laws and resolutions”).  In sum, the Tribal Council members named as Respondents 

initiated and supervised the voting process, and then took official action to adopt and submit a

banishment resolution to the Bureau of Indian Affairs.  It is spurious for Respondents to claim,

as they do, that the General Membership made the banishment decision.  The Tribal Council 

members are properly named as the only respondents in this case.  

That Respondents are properly sued in this case is confirmed by the Tribe’s 

Constitution.  Article II, Section 5, which discusses membership and banishment, states that 

“The Tribal Council or the General Council shall be the sole determinate of who and who is 

not a member of the Snoqualmie Indian Tribe.”  Emphasis added.  Likewise, Article IV, 

Section 1 defines the Tribal Council as the “governing body” of the Tribe which is granted 

certain enumerated and implied powers, including:  “regulating the behavior of all persons 

Case 2:08-cv-00844-JLR     Document 13      Filed 08/04/2008     Page 26 of 38



PET’RS’ CONSOLIDATED RESPONSE (CASE NO. CV8-844JLR) -
PAGE 27
379004_1.DOC

ATER WYNNE LLP
LAWYERS

601 UNION STREET, SUITE 1501
SEATTLE, WA  98101-2341

(206) 623-4711

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

within the jurisdiction of the Tribe, and to provide for the enactment and enforcement of the 

laws of the Tribe.”  SNOQUALMIE CONST., art. VII, § 1(j).  The express “reserved powers” of 

the General Council do not mention banishment.  Id., art. VII, § 3(a).  A most, the General 

Membership provides some consent to actions of the Tribal Council, not the other way around 

as Respondents seem to suggest.  Id., art. VII, § 3(b).  Respondents’ diminished executive 

theory is an interesting way to avoid judicial review, but fails to follow the language of the 

Tribe’s Constitution.   

The Tribal Council, which acts on behalf of the General Membership, is the governing 

legislative and executive body of the Tribe.  Pet. ¶ 34.  As the body that authorized 

banishment, Respondents also have the authority to lift the banishment if, as Petitioners 

contend, the resolution is invalid for violating the ICRA.  Such relief does not involve the 

General Membership.  Petitioners do not contest the Tribe’s ability to banish members in 

accordance with the procedural requirements of the ICRA, 25 U.S.C. § 1302, and the Tribe’s 

Constitution.   Petitioners contend that this particular banishment proceeding was invalid 

because it did not comply with the ICRA and the Tribe’s Constitution.  The named Tribal 

Council members have the authority to grant Petitioners’ requested relief, and the General 

Membership’s absence would not prevent this Court from granting complete relief and ending 

the severe unlawful restraint on Petitioners’ liberty.

III. PETITIONERS DO NOT HAVE AN ALTERNATIVE FORUM IN WHICH TO 
SEEK RELIEF AND HAVE EXHAUSTED, OR ARE EXCUSED FROM 
EXHAUSTING, AVAILABLE TRIBAL ADMINISTRATIVE REMEDIES

Respondents’ 12(b)(6) claims can best be described as a failure to exhaust tribal 

administrative remedies argument.  Respondents’ 1st Mot. at 14; Respondents 2d Mot. at 17.  
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As explained below, the Tribe has no tribal court and, Petitioners factual allegations, which 

must be accepted as true for purposes of the motions to dismiss, show there were no tribal 

administrative remedies provided or otherwise made available.  This Federal habeas action 

remains the only forum that can provide Petitioners with a remedy. 

A. There is No Tribal Judicial Forum

It is an undisputed fact that the Tribe does not have a tribal court or any judicial process 

for reviewing the actions of the Tribal Council.  Pet. ¶ 7; Necklace v. Tribal Court of Three 

Affiliated Tribes, 554 F.2d 845, 846 (8th Cir. 1977) (concluding that the absence of any 

meaningful forum to dispute the banishment militates strongly in favor of a flexible application 

of the tribal exhaustion rule) (quoting O’Neal v. Cheyenne River Sioux Tribe, 482 F.2d 1140, 

1146 (8th Cir. 1973)).  This fact alone can be dispositive and should end the Court’s inquiry.       

B. No Tribal Administrative Remedies Exist to Seek Review of a Decision of the 
Tribal Council and Petitioners Were Barred From Attempting to Defend 
Their Actions Before the Banishment Resolution Issued

Petitioners allege that no tribal administrative remedies were available to Petitioners 

before, during, or after the banishment.  Pet. ¶¶ 7, 61-96.  Assuming arguendo there were some 

tribal administrative remedies available to Petitioners, as explained below, Petitioners should 

not be required to exhaust such remedies.  Federal courts have routinely held that the normal 

exhaustion of tribal remedies requirement is excused as futile in the absence of a tribal court.  

Johnson v. Gila River Indian Community, 174 F.3d 1032, 1036 (9th Cir. 1999); see also

Kescoli, 101 F.3d at 1311 (because Petitioners do not have an alternative forum in which to 

seek relief, the Court should be “extra cautious” when considering dismissal).  Therefore, the 

Court should conclude that the absence of any tribal court forum excuses the exhaustion 
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requirement or that the effort to exhaust those remedies would have been futile.

1. Respondents Refused to Countenance Prior Disputes

Respondents baldly claim that “Petitioners have an alternative forum in which to seek 

relief.”  Respondents’ 1st Mot. at 14.  It is unclear where this so-called “forum” exists and 

Respondents do not provide much guidance in that regard.  In the first motion to dismiss, 

Respondents simply state the undisputed fact that the Tribe has a Tribal Council and a General 

Membership.  Id.  This fact misses the crucial points that: (1) there is no process to challenge a 

decision of the Tribal Council (Pet. ¶ 7) and the Respondents do not describe one; and (2) 

Petitioners attempted to meet with Respondents about this and other issues before, but to no 

avail, and were actively barred from defending themselves before the General Membership and 

the Tribal Council in April 2008.  Pet. ¶¶ 79-83.

Respondents’ course of conduct plainly indicates that Petitioners would have as much 

luck discussing this issue with the Tribal Council as they would running through brick wall.  

The United States Supreme Court has also held that exhaustion of tribal remedies may not 

required when “where an assertion of tribal jurisdiction ‘is motivated by a desire to harass or is 

conducted in bad faith,’ or where the action is patently violative of express jurisdictional 

prohibitions, or where exhaustion would be futile because of the lack of an adequate 

opportunity to challenge the court’s jurisdiction.”  National Farmers Union Ins. Cos. v. Crow 

Tribe, 471 U.S. 845, 857 n.21 (1985) (quoting Juidice v. Vail, 430 U.S. 327, 338 (1977)).  This 

is certainly the case here.

For instance, Petitioners tried to mediate the election dispute with Respondents in 2007; 

however, after agreeing to a mediator and a neutral site, Respondents never met with the 
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mediator.  Pet. ¶ 48.  Respondents have failed to take any action on grievances filed concerning 

the September 8, 2007 election.  Id. ¶ 53.   Respondents have failed to take action on 

referendums submitted on September 9, 2007 concerning the election and seeking to restore 

the prior Tribal Council.  Id. ¶ 54.  Respondents have refused to meet with tribal members who 

received voter disenfranchisement letters. Id. ¶ 58-59.  Respondents did not meet with 

Petitioners before issuing the resolutions of discipline.   Id. ¶¶ 61-72.  And, Respondents, either 

directly or indirectly, restrained Petitioners from being present at the General Membership 

meeting that addressed banishment, denied Petitioners an ability to present a defense or 

confront their accusers, and subjected Petitioners to verbal harassments and threats.  Id. ¶¶ 79-

84.  Based on this course of inhospitable conduct demonstrated over the past year, seeking a 

tribal administrative remedy in this climate would be futile, as the Tribe’s government 

functions are currently dominated by Respondents.  Id. ¶ 7. Petitioners would not receive a fair 

hearing of their grievances or a meaningful opportunity to challenge the banishment action.  At 

the very least, the futility of such a process excuses the need to somehow exhaust 

administrative remedies within the Tribe’s government controlled by Respondents.  National 

Farmers, 471 U.S. at 857 n.21.

2. No Remedy is Available From the General Membership

In their second motion to dismiss, Respondents flesh out their alternative forum 

argument slightly, adding that Petitioners could approach the General Membership to seek 

“reinstatement.”  Respondents 2d Mot. at 17.  This argument is spurious and runs up against 

the text of the Tribe’s Constitution, the practical reality of the banishment, and a decision from 

a court in the Ninth Circuit that rejected this same argument.
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First, Tribe’s Constitution grants the decisionmaking authority on banishment 

resolutions solely to the Respondents acting in their official capacity as members of the Tribal 

Council.  SNOQUALMIE CONST., art. II, sec. 5; art. VII, sec. 1(j); art. VII, sec. 3(a); art. VII, sec. 

3(b). The Tribe is fundamentally bound by its Constitution.  Respondents’ argument also 

glosses over the critical point that, if the Tribal Council was unnecessary to effect banishment,  

the Tribal Council would not have needed to enact a banishment resolution and send such a 

resolution to the Bureau of Indian Affairs.  Under Respondents’ theory, the purported vote of 

the General Membership at the April 27, 2008 General Membership Meeting have been 

unilaterally sufficient without any action of the Tribal Council.  However, Respondents actions 

leading up to the filling of the Petition belie their claim that the General Membership exercises 

control over banishment actions.  The General Membership lacks the authority to unilaterally 

release Petitioners from banishment.  They cannot directly revoke, rescind, or amend a Tribal 

Council resolution.  See SNOQUALMIE CONST., art. VIII, § 3 (enumerated reserved powers of 

General Membership).  Therefore, there is no reason for Petitioners to approach the General 

Membership to seek a remedy that the General Membership, as a matter of tribal law, cannot 

grant.  

Second, it is unclear how, as a practical matter, Petitioners would meet with the 

General Membership to contest the banishment.  Petitioners are banished from Tribal lands; 

therefore, a meeting with the General Membership would place them in violation of the 

banishment order.  Pet. ¶¶ 61-72, Ex. A.  

Third, Respondents’ overly simplistic statement that “Petitioners’ can apply for 

reinstatement,” Respondents’ 2d. Mot. at 8, is not only unsupported by citation to the Tribe’s 
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laws,15 it flies in the face of the banishment resolution that plainly states that Petitioners “are 

no longer considered Snoqualmie Tribal members.”  Pet. ¶ 89.  If they are not members, there 

is a legitimate question as to whether Petitioners could even get an audience with General 

Membership, the meetings of which are normally called for an set by Respondents.  

Respondents control meetings of the General Membership, which are only to occur annually, 

unless a special meeting is called, by choosing a meeting location, setting the date and time for 

the meeting, and establishing the meeting agenda.   SNOQUALMIE CONST., art. III, § 3.  Neither 

Respondents’ actions to date nor the statements made by their counsel suggest that 

Respondents will rescind the banishment resolution, set a meeting, provide a fair hearing to the 

Petitioners before the General Membership, or follow the General Membership’s action.  Since

Petitioners were actively excluded and harassed at the General Membership meeting held 

before Respondents issued the banishment resolution, and were never provided a hearing 

before Respondents, Petitioners have no reason to believe they would be allowed to have their 

voices heard now.  Pet. ¶¶ 79-83.  Respondents’ bare statements made during litigation to 

advance their exhaustion argument ring hollow.

Fourth, Respondents’ “reinstatement” contention has been rejected by other courts.  In 

Quair, the Federal court stated:

Respondents’ position misunderstands the purpose of the petitions 
for writ of habeas corpus. Petitioners are asserting that the 
decisions to disenroll and banish them was made without the 
benefit of the various protections set forth in Section 1302. 

                                               
15 In fact, nothing in the Tribe’s Constitution discusses petitioning for re-enrollment after 

banishment.  The closest relevant provision provides that a member who voluntarily disenrolls 
himself can petition for re-enrollment after 5 years.  SNOQUALMIE CONST. art. II, § 4.  There was 
nothing voluntary about the disenrollment that occurred here.  Respondents’ statement is an 
empty promise which appears to be made in furtherance of a litigation position.  
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Petitioners’ position is that the Tribe provides no procedure to 
appeal those decisions and to raise the contentions being raised in 
their petitions as grounds for relief, i.e., the alleged violations of 
Section 1302. The fact that petitioners can reapply for membership 
in the Tribe does address these issues.

Quair, 359 F.Supp.2d at 971-72 (emphasis added).  Similarly, here, the hollow offer of 

meeting with the General Membership now is too little, too late, and would not address the 

underlying habeas claims.  As such, Petitioners have alleged facts sufficient to establish the 

exhaustion of remedies component of habeas relief with respect to the decision to banish them 

from the Tribe. 

3. No Meaningful Review is Available to Petitioners

Respondents cite the most recent decision in the ongoing Quair v. Sisco case from the 

Eastern District of California under the failure to exhaust heading for the position that habeas 

relief is not available when the penalty is “disenrollment.”  Respondents’ 2d. Mot. at 17.  There 

are a number of flaws with Respondents’ reliance on this particular decision from the Quair

litigation.  

First, the cited opinion does not discuss exhaustion of tribal remedies.  Quair v. Sisco, 

No. 1:02-CV-5891, 2007 WL 1490571 (E.D. Cal., May 21, 2007).  In point of fact, it was the 

2004 Quair decision where the district court ruled on summary judgment that the court had  

jurisdiction under the ICRA to review the Tribe’s decision to banish Quair and Berna because: 

(1) banishment is criminal in nature; (2) banishment constitutes detention; and (3) petitioners 

had exhausted all available tribal administrative remedies.  Quair, 359 F.Supp.2d at 967, 971-

72 (adopting Poodry analysis).  Following Poodry, the 2004 Quair decision held that

banishment is a “detention in the sense of a severe restriction on petitioners’ liberty not shared 

by other members of the Tribe.”  Id. at 971.  The 2004 Quair decision also rejected the 
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contention, also made by Respondents here, that the mere fact that petitioners could petition 

the General Membership for reinstatement (and had not done so) suggested that all available 

tribal remedies had not been exhausted.  Id.  The court did not view this as “meaningful 

review,” especially in light of the fact that there were no appellate procedures and a tribal court 

to protect the petitioners.  Id.  Petitioners here, like in Quair, have no tribal institution to turn to 

for meaningful review of the banishment resolution.

Second, the matter before the court in the May 2007 Quair decision arose under a 

different factual scenario than the one before this Court.  Before the Quair court in May 2007 

were the actions of the tribe after the 2004 Quair order, subsequent to which the tribe’s 

General Council decided to hold a rehearing to reconsider the tribe’s earlier order of 

banishment and disenrollment, only to once again order the petitioners disenrolled and, through 

a separate resolution, banished.  Quair, 2007 WL 1490571 at *1.  This time around, in May 

2007, the Quair court found that it had jurisdiction to decide the “banishment” question, but 

lacked jurisdiction over the separate disenrollment “in the circumstances of this case” because 

the 2004 decision “to disenroll petitioners and to banish them were two distinct, independent 

sanctions” and, even though the court could decide the disenrollment separately from 

banishment, the court elected not to do so because the disenrollment did not meet the 

“detention” requirement of 25 U.S.C. § 1303.  Id. at *2-3.  The May 2007 situation is factually 

distinguishable from the case at bar where the same resolution both banished and disenrolled 

Petitioners.  Pet ¶ 89, Ex. A.  The instant mater is more akin to the situation reviewed by the 

Quair court in 2004 where it exercised jurisdiction under the ICRA over a single resolution 

that both banished and disenrolled the petitioners.  Quair, 359 F.Supp.2d at 967, 971-72.  
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Third, the passage cited by Respondents relates to “the scope of petitioners’ rights 

under ICRA,” a question that goes to the type of due process that must be provided to 

Petitioners under ICRA.   Quair, 2007 WL 1490571 at *5-6.  This question is not before the 

Court based on the purely jurisdictional motions presented here.   

As Petitioners’ factual allegations make plain, Petitioners were deprived of access to 

either judicial or administrative tribal remedies to exhaust.  Petitioners were actively blocked 

from attending the meeting at which the banishments were discussed by the General 

Membership.  Pet. ¶¶ 79-83.  Petitioners were deprived of any access to the Respondents, 

acting in their official capacity as members of the Tribal Council, to challenge the resolutions 

of discipline and the banishment resolution.  Id.  There is no tribal court. Id. ¶¶ 7, 104.  Simply 

put, this habeas petition is the only means for Petitioners to challenge the validity of the severe 

restraint on personal liberty imposed by the unlawful banishment resolution of Respondents.  

C. The “Affidavits” Submitted By Respondents Supporting the Rule 12(b)(6) 
Motion Are Outside the Single Pleading And Should Not Be Considered By 
the Court on a Motion to Dismiss  

Respondents’ Second Motion to Dismiss under Rule 12(b)(6) attaches twelve affidavits 

of tribal members and tribal staff alleging facts that purport to dispute material factual 

allegations made by Petitioners in the Petition concerning the extent of due process provided.16  

See Respondents’ 2d. Mot. at 6 n.5 (referencing Attach. 2-12).  The affidavits are not properly 

before the Court and should not be excluded from consideration by the Court when ruling on 

Respondents’ Rule 12(b)(6) motion.        

A Rule 12(b)(6) motion tests the legal sufficiency of the claims asserted in the Petition.  
                                               

16 Petitioners also object to the evidentiary value of the affidavits to the extent that they 
are cumulative and contain inadmissible hearsay.  Fed. R. Evid. 403, 801(c).
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It is axiomatic, therefore, that when a Rule 12(b)(6) motion is filed, all factual allegations in 

the petition, together with reasonable inferences therefrom, are assumed to be true for purposes 

of the motion.  Associated Gen. Contractors, 159 F.3d at 1181.  Inquiry into the adequacy of 

the evidence is improper at the motion to dismiss stage.  Enesco Corp., 146 F.3d at 1085.  

Nevertheless, Respondents’ twelve affidavits appear to be submitted for the truth of the matters

asserted about “General Membership meetings of September 8, 2007 and April 27, 2008” in an 

attempt to both support an claim made outside the single pleading in this case that “Petitioners 

were provided due process” and to create genuine issues of material fact as to whether tribal 

administrative remedies were provided.17  Respondents’ 2d Mot. at 6 n.5, 7, 19; Compare 

Respondents’ 2d Mot Attach. Nos. 2-13 and Respondents’ 2d Mot. at 7 with Pet. passim.  

These factual disputes should only be considered at a trial on the merits; they are not 

appropriately resolved on a motion to dismiss.  

In the alternative, to the extent Respondents’ affidavits allege facts that contradict 

certain material factual statements in the Petition concerning due process, Respondents have 

created a genuine issue of material fact that undercuts their Rule 12 motion, negates the 

possibility of a judgment as a matter of law under a Rule 56 motion for summary judgment,18

                                               
17 Affidavits can be submitted and courts “may consider the evidence presented with 

respect to the jurisdictional issue and rule on the issue, resolving factual disputes if necessary,”
but only when the Court is presented with a Rule 12(b)(1) motion containing a factual attack to 
the court’s subject matter jurisdiction.  Thornhill Pub. Co. v. Gen. Tel. & Elecs. Corp., 594 F.2d 
730, 733 (9th Cir. 1979).  Respondents do not make a factual attack and do not offer the 
affidavits with respect to the Rule 12(b)(1) issues.  Therefore, the rule permitting consideration 
of affidavits for these limited purposes does not apply here.  

18 When a court considers matters outside the pleadings in resolving a motion to dismiss, 
the standard for summary judgment under Rule 56(c) applies.  Fed. R. Civ .P. 12(b); Portland 
Retail Druggists Ass'n v. Kaiser Foundation Health Plan, 662 F.2d 641 (9th Cir 1981).  Should 
this occur, the Court cannot immediately consider the motion under Rule 56.  Rather, 
Respondents’ motion can only be disposed of as provided in Rule 56 after “all parties [are] . . . 

Case 2:08-cv-00844-JLR     Document 13      Filed 08/04/2008     Page 36 of 38



PET’RS’ CONSOLIDATED RESPONSE (CASE NO. CV8-844JLR) -
PAGE 37
379004_1.DOC

ATER WYNNE LLP
LAWYERS

601 UNION STREET, SUITE 1501
SEATTLE, WA  98101-2341

(206) 623-4711

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and suggests that the Court must require an answer from Respondents, allow discovery, and 

hold an evidentiary hearing on the merits.  It would be inappropriate to consider the facts 

alleged by Respondents that go to heart of the merits at this jurisdictional stage.              

CONCLUSION

For the foregoing reasons, assuming all of Petitioners’ alleged facts as true and drawing 

all reasonable inferences therefrom, Petitioners respectfully request that the Court issue an 

order denying Respondents’ two motions to dismiss and set a schedule for Respondents to file 

an answer pursuant to Habeas Rule 5.  

DATED this 4th day of August, 2008.

ATER WYNNE LLP

By: /s/ Rob Roy Smith_______________
Rob Roy Smith, WSBA #33798
Peter H. Haller, WSBA #11371
Steven J. Kennedy, WSBA #16341

ATER WYNNE LLP 
Suite 1501, 601 Union Street 
Seattle, WA 98101-3981
Telephone: (206) 623-4711 
Facsimile: (206) 467-8406 
E-mail:  rrs@aterwynne.com
E-mail:  phh@aterwynne.com
E-mail:  sjk@aterwynne.com

Attorneys for Petitioners
                                                                                                                                                      
given reasonable opportunity to present all material made pertinent to such a motion by Rule 
56.”  Id; North Star Int’l v. Arizona Corp. Comm’n, 720 F.2d 578, 581-82 (9th Cir. 1983) (“[A] 
motion to dismiss is not automatically converted into a motion for summary judgment whenever 
matters outside the pleading [sic] happen to be filed with the court and not expressly excluded.”). 
This is especially true where, as here, Respondents do not caption their motion as seeking, in the 
alternative, “summary judgment.”  Once notified, the non-moving party must be afforded a 
“reasonable opportunity for discovery” before a Rule 12(b)(6) motion may be converted to a 
motion for summary judgment.  Johnson v. RAC Corp., 491 F.2d 510, 515 (4th Cir. 1974).  
However, summary judgment cannot be granted unless there is no genuine issue as to any 
material fact and the moving party is entitled to a judgment as a matter of law.  The factual 
allegations made by Respondents raise genuine issues of material fact that would, ironically, 
defeat their own effort to have this case resolved as a matter of law.  
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CERTIFICATE OF SERVICE

I hereby certify that on the 4th day of August, 2008, I electronically filed the foregoing 
document with the Clerk of the Court using the CM/ECF system which will send notification 
of such filing to all persons on the CM/ECF list for this matter.  

DATED this 4th day of August, 2008, at Seattle, Washington.

/s/ Rob Roy Smith

Rob Roy Smith, WSBA # 33798
Peter H. Haller, WSBA #11371
Stephen J. Kennedy, WSBA #16341

ATER WYNNE LLP
601 Union Street, Suite 1501
Seattle, WA  98101-3981

Telephone:  (206) 623-4711
Facsimile:   (206) 467-8406

E-mail:  rrs@aterwynne.com
E-mail:  phh@aterwynne.com
E-mail:  sjk@aterwynne.com

Attorneys for Petitioners
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