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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE  

 
 
NULANKEYUTMONEN   
NKIHTAQMIKON, et al., 
 
   Plaintiffs, 
 
ROBERT K. IMPSON,  
Acting Regional Director, Eastern 
Region, Bureau of Indian Affairs, et al. 
 
   Defendants.  

 
Civil No. 05-cv-00168-JAW 
 
 
PLAINTIFFS’ OPPOSITION  
TO MOTION TO DISMISS 

 
INTRODUCTION 

The Administrative Procedure Act (“APA”), 5 U.S.C § 704, governs the exhaustion issue 

with respect to most of Plaintiffs’ claims.  Under this statute, there is a strong presumption in 

favor of judicial review, and exhaustion requirements are disfavored.  Plaintiffs were not 

required to exhaust administrative remedies because (1) none of the underlying statutes contain 

any express exhaustion requirement, (2) U.S. Bureau of Indian Affairs (“BIA”) regulations fail to 

ensure that its decisions will remain “inoperative” during the course of administrative appeals, 

and (3) BIA’s decision to approve the fifty-year ground lease (“Lease”) between the Tribe and 

Quoddy Bay LNG, LLC (“Quoddy Bay”) on June 1, 2005, was “final,” and the Lease became 

“operative” immediately.   

Even assuming the traditional exhaustion doctrine applies, as Defendants mistakenly 

argue, the Court should not require Plaintiffs to exhaust administrative remedies.  First, BIA 

violated its own notice and stay requirements and, as a result, Plaintiffs did not have an 

opportunity to file an administrative appeal before the Lease decision became final.  Second, 

because BIA waited over two and a half years before raising the exhaustion issue, there is a 

substantial risk that Plaintiffs would be time-barred from bringing an administrative appeal now.  

Case 1:05-cv-00168-JAW     Document 80      Filed 02/04/2008     Page 1 of 21



 - 2 -

If so, a dismissal of Plaintiffs’ claims would be highly prejudicial in that it would preclude them 

from ever obtaining judicial review.  Third, courts have recognized that, because of the distinct 

purposes of the National Environmental Policy Act (“NEPA”), BIA has no particular expertise 

worthy of judicial deference in this arena.  Fourth, Plaintiffs’ claims involve purely legal issues 

suitable for judicial consideration.  Fifth, requiring Plaintiffs to proceed with an administrative 

appeal would be inefficient and wasteful of time and resources for all concerned. 

Finally, given that Plaintiffs have complied with the citizen suit provision of the 

Endangered Species Act (“ESA”), they are exempt from all other exhaustion requirements with 

respect to this claim.   

Therefore, Plaintiffs respectfully request that the Court deny Defendants’ Renewed 

Motion to Dismiss and allow them to proceed with the merits of their claims.   

BACKGROUND 

Plaintiffs are members of the Passamoquoddy Tribe and residents of the Pleasant Point 

Passamaquoddy Reservation in Maine.  The Lease authorizes the transformation of the 

Reservation’s Split Rock site, a natural beach area with important cultural, religious, historical, 

and recreational significance, into an industrial zone.  See Lease, Ex. 1 §§ 2.8.1, 2.8.4 (June 1, 

2005) (excerpts).  It also authorizes Quoddy Bay to exclude Plaintiffs and others from the site 

and to conduct site assessment activities there.  See id. § 2.8.4.  The Lease also obligates the 

Tribe to prevent its members and others from engaging in any use that “interferes” or 

“competes” with Quoddy Bay’s operations at the site.  Id. § 2.9.4.  Plaintiffs are challenging the 

validity of BIA’s approval of the Lease based on BIA’s failure to comply with the procedural 

requirements of NEPA, 43 U.S.C. § 4321 et seq., the National Historic Preservation Act 
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(“NHPA”), 16 U.S.C. § 470 et seq., the Indian Long-Term Leasing Act (“Leasing Act”), 25 

U.S.C. § 415 et seq., and the ESA, 16 U.S.C. § 1531 et seq. 

Plaintiff Hilda Lewis resides less than a mile from the Split Rock site.  See Lewis Decl., 

Ex. 2 ¶ 2 (Oct. 26, 2005).  Ms Lewis first learned that an LNG facility was under consideration 

in early June 2004 through an article in the Bangor Daily News.  See id. ¶ 4.  On May 5, 2005, a 

public meeting was held by the Tribal Council to discuss the proposed Lease.  See id. ¶ 7.  Two 

weeks later, on May 19, 2005, another meeting was held in which the Tribal Council voted on 

and approved the Lease.  See id. ¶ 9.  During a third meeting on May 31, 2005, the Tribal 

Council waived its right to have a fair market appraisal of the leased land.  See id. ¶ 11.   

On June 1, 2005, BIA approved the Lease by executing a single-page document setting 

forth the statement “Approved:  Secretary of Interior” and the signature of the Secretary’s 

delegated authority Franklin Keel, then Director of the Eastern Region of BIA.  Lease, Ex. 1, at 

172.  BIA also prepared a document known as the Categorical Exclusion Checklist (“CE 

Checklist”), which it relied on as the basis for not preparing an environmental impact statement 

(“EIS”) under NEPA.  See CE Checklist, Ex. 3 (June 1, 2005).   

On the same day as the Lease approval, June 1, 2005, Plaintiff Hilda Lewis spoke with 

Robert Impson of BIA by telephone and expressed her concerns about the Lease.  See Lewis 

Decl., Ex. 2 ¶ 13.  Mr. Impson responded that he “[had] 3 people looking at it.”  Id. ¶ 14.  During 

this conversation, he did not mention that the Lease had already been (or was about to be) 

approved.  See id.; Decl. Counsel, Ex. 7, at 2 (Feb. 1, 2008).   

On June 10, 2005, Ms. Lewis wrote a letter to Mr. Impson, documenting her specific 

concerns about the lease approval process.  See Letter from H. Lewis to R. Impson, Ex. 4 (June 

10, 2005).  In response, she received a letter from Franklin Keel at BIA dated July 25, 2005.  See 
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Letter from F. Keel to H. Lewis, Ex. 5 (July 25, 2005).  Mr. Keel’s letter did not include any 

reference to the fact that he had already approved the Lease on behalf of BIA.  See id.   

On July 6, 2005, Lynne Williams, local counsel for Plaintiffs, sent a letter to BIA 

detailing her clients’ objections to the Lease and urging BIA to conduct an appraisal before 

approving it.  See Letter from L. Williams to R. Empson [sic], Ex. 6 (June 16, 2005).  Ms. 

Williams never received any response to her letter.  See Decl. Counsel, Ex. 7 ¶ 1. 

In the time since BIA’s approval of the Lease, Quoddy Bay has been actively pursuing 

State and federal permits and capital financing for the LNG facility.  For instance, in December 

2005, Quoddy Bay submitted its pre-filing application to the Federal Energy Regulatory 

Commission (“FERC”), see Letter from J. M. Robinson to W. Scherman, Ex. 8 (Jan. 11, 2006); 

and in December 2006, it submitted its formal Request for Authorization of the LNG project to 

FERC, see Letter from W. Scherman to M. Salas, Ex. 9 (Dec. 15, 2006).  Quoddy Bay received a 

financing commitment (subject to certain conditions) from Credit Suisse Securities (USA), LLC 

in May 2007.  See Letter from S. Greenwald to D. Smith, Ex. 12 (May 21, 2007).  In June 2007, 

Quoddy Bay submitted a Wastewater Discharge Application to the Maine Department of 

Environmental Protection.  See Letter from D. Jenkins to G. Wood, Ex. 10 (June 11, 2007).   

STANDARD OF REVIEW 

The APA establishes a “strong presumption” in favor of judicial review of final agency 

action.  See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971).  For 

APA claims, judicial review of agency action is the rule, while non-reviewability is an exception 

that must be demonstrated.  See Barlow v. Collins, 397 U.S. 159, 166 (1970).  Foreclosure of 

judicial review “is not lightly to be inferred.”  Id.  Courts shall not deny judicial review “unless 
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there is persuasive reason to believe that such was the purpose of Congress.”  Abbott 

Laboratories v. Gardner, 387 U.S. 136, 140 (1967).   

In reviewing a Rule 12(b)(6) motion to dismiss for failure to state a claim upon which 

relief can be granted, the court must accept “factual averments contained in the complaint as 

true, indulging every reasonable inference helpful to the plaintiff’s cause.”  Garita Hotel Ltd. 

Partnership v. Ponce Federal Bank, F.S.B., 958 F.2d 15, 17 (1st Cir. 1992).  Accordingly, 

dismissal is appropriate “only if it clearly appears, according to the facts alleged, that the 

plaintiff cannot recover on any viable theory.”  Figueroa v. Rivera, 147 F.3d 77, 80 (1st Cir. 

1998) (internal citations omitted).  It is not necessary to allege “specific facts,” only “enough 

facts to state a claim to relief that is plausible on its face.”  Bell Atlantic Corp. v. Twombly, 127 

S.Ct. 1955, 1974 (U.S. 2007).  

ARGUMENT 

I. PLAINTIFFS WERE NOT REQUIRED TO EXHAUST ADMINISTRATIVE 
REMEDIES BEFORE SEEKING JUDICIAL REVIEW.   

A. THE APA’S EXHAUSTION PROVISIONS GOVERN PLAINTIFFS’ CLAIMS. 

Section 704 of the APA “expresses the administrative ‘exhaustion’ requirement, which 

applies to all challenges to agency action brought under the APA.”  Idaho Watersheds Project v. 

Hahn, 307 F.3d 815, 825 (9th Cir. 2002) (emphasis added).1  According to the U.S. Supreme 

Court, in an APA case, exhaustion of administrative remedies is a prerequisite to judicial review 

only,  

(1) “when expressly required by statute,” or  

                                                 
1  Section 704 of the APA provides that, “[e]xcept as otherwise expressly required by statute, 
agency action otherwise final is final for the purposes of this section … unless the agency 
otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to 
superior agency authority.”  5 U.S.C. § 704.   
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(2) when an agency regulation “[a] requires appeal before review and [b] the 
administrative action is made inoperative pending that review.”  

 
Darby v. Cisneros, 509 U.S. 137, 154 (1993) (paraphrasing 5 U.S.C. § 704) (emphasis added).  

Courts “are not free to impose an exhaustion requirement as a rule of judicial administration 

where the agency action has already become ‘final’ under [§ 704].”  Id.   

In this action, Plaintiffs contend that BIA’s approval of the Lease violated NEPA, the 

NHPA, the Leasing Act, and the ESA.  The first three of these statutes contain no judicial review 

provisions.2  Instead, for these claims, judicial review is authorized under Section 702 of the 

APA.3  Accordingly, with respect to these claims, the exhaustion provisions of Section 704 of the 

APA are controlling.   

B. THERE IS NO STATUTORY EXHAUSTION REQUIREMENT. 

NEPA, the NHPA, and the Leasing Act do not mandate administrative exhaustion.  As a 

result, with respect to these claims, the only avenue for BIA’s exhaustion defense is the 

adequacy of its regulations under Section 704 of the APA. 

C. BIA’S REGULATION IS INADEQUATE TO REQUIRE EXHAUSTION.   

BIA’s regulation concerning exhaustion provides as follows:   

No decision, which at the time of its rendition is subject to appeal to a superior 
authority in the Department, shall be considered final so as to constitute 
Departmental action subject to judicial review under 5 U.S.C. 704, unless 
when an appeal is filed, the official to whom the appeal is made determines 
that public safety, protection of trust resources, or other public exigency 
requires that the decision be made effective immediately. 

 

                                                 
2 The ESA’s judicial review provision will be discussed separately in Section III below.   

3  Section 702 of the APA provides that “[a] person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency action within the meaning of a relevant 
statute, is entitled to judicial review thereof.”  5 U.S.C. § 702.   
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25 C.F.R. § 2.6(a).  This regulation appears to satisfy the first prerequisite for exhaustion under 

Section 704 of the APA.  See Nulankeyutmonen Nkihtaqmikon, 503 F.3d 18, 33 (2007) 

(interpreting this regulation as “requir[ing] an appeal to the Interior Board of Indian Appeals 

before lease approval is ‘final,’ and therefore subject to judicial review under the APA”).   

 However, this regulation fails to satisfy the second prerequisite for exhaustion because it 

does not ensure that a challenged agency action will be “inoperative while administrative appeal 

is pending.”  5 U.S.C. § 704. 4  Instead, the regulation allows BIA to make an agency action 

“effective immediately” if it finds that “public safety, protection of trust resources, or other 

public exigency” requires it.  Because the regulation “vests discretion” in BIA as to whether or 

not to stay the effectiveness of its decision during the pendency of an appeal, it fails to satisfy the 

second condition for exhaustion set forth in Section 704 of the APA.  Oregon Natural Desert 

Assoc. v. Green, 953 F. Supp. 1133, 1141-42 (D. Ore. 1997) (emphasizing that the APA is 

“unequivocal” with respect to the inoperativeness requirement).   

D. BIA’S DECISION WAS FINAL, AND THE LEASE WAS IN FACT OPERATIVE. 

A corollary of the “inoperativeness” requirement is that, when an agency decision has in 

fact become final and operative prior to the filing of a lawsuit, exhaustion is not required.  See 

Darby, 509 U.S. at 146 (explaining that courts “are not free to impose an exhaustion requirement 
                                                 
4 According to the ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT, 
“[t]he last clause of section [704] permits an agency to require by rule that in such cases parties 
who are dissatisfied with the ‘initial’ decisions of hearing officers must appeal to the agency 
before seeking judicial review, but only if the agency further provides that the hearing officers’ 
decisions shall be inoperative pending such administrative appeals.”  (emphasis in original).  
Thomas Clark, ATTORNEY GENERAL'S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 
(1947), available at http://www.law.fsu.edu/library/admin/1947ix.html (last visited Jan. 31, 
2008).  This manual further emphasizes that “[a]gency action which is finally operative and 
decisive is reviewable.”  Id.  The Supreme Court has, on many occasions, found this manual 
persuasive.  See, e.g., Darby v. Cisneros, 509 U.S. 137, 148 (1993); Steadman v. SEC, 450 U.S. 
91, 103, n. 22 (1981); Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U.S. 519, 546 (1978).   
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as a rule of judicial administration where the agency action has already become ‘final’ under [§ 

704]”); Center for Biological Diversity v. U.S. Dept. of the Interior, 255 F. Supp. 2d 1030, 1034-

36 (D. Ariz. 2003) (refusing to require exhaustion because, “at the time the suit was filed, the 

IBLA had not granted a stay, and therefore the decision was not ‘inoperative’ under the APA”). 

It is now clear and indisputable that BIA’s Lease decision was final and effective on the 

date it was signed.  See Nulankeyutmonen Nkihtaqmikon, 503 F.3d at 25-26; see also Fed. 

Appellees’ Ans. Br., App. No. 06-2733, Ex. 12 (excerpts), at 28 (April 2007) (conceding that the 

Lease “became effective and binding on the date it was signed”).  Therefore, the Plaintiffs were 

not required to exhaust administrative remedies before filing the present lawsuit in federal 

district court, and they are entitled to proceed with the merits of their claims.   

E. THE TRADITIONAL EXHAUSTION DOCTRINE IS INAPPLICABLE. 

BIA’s argument that the traditional exhaustion doctrine applies to Plaintiffs’ claims is 

based on a misreading of applicable case law.5  See Fed. Appellees’ Ans. Brief, Ex. 12, at 52-55; 

Defs.’ Ren. Mot., at 5-9.  The traditional exhaustion doctrine is applicable only with respect to 

non-APA claims.  Indeed, in almost all of the cases cited by BIA in support of its exhaustion 

argument,6 the court decided the exhaustion issue with respect to non-APA claims.7 

                                                 
5 In addition, following the Defendants’ lead, the First Circuit concluded that, “(a)lthough 
exhaustion is not a jurisdictional issue, it is mandatory.”  Nulankeyutmonen Nkihtaqmikon, 503 
F.3d at 25 (citing Casanova v. Dubois, 289 F.3d 142, 146 (1st Cir. 2002)).  However, this case 
does not stand for the proposition that exhaustion is always, or even generally, mandatory.  In 
Casanova, the court was considering claims brought under the Prison Litigation Reform Act 
(PLRA), which specifically mandated administrative exhaustion.  By contrast, the traditional 
exhaustion doctrine involves a great deal of judicial discretion, and the doctrine “is not to be 
applied inflexibly.”  Ezratty v. Com. of Puerto Rico, 648 F.2d 770, 774 (1st Cir. 1981).   
 
6 The one exception is Joint Board of Control of Flathead, Mission and Jocko Irr. Dists. v. United 
States, 862 F.2d 195 (9th Cir. 1988), which was brought under the APA.  However, this case was 
decided five years before Darby, and in its consideration of Section 704, the court completely 
overlooked the “inoperativeness” requirement.  See id. at 199-200.  Moreover, the claims were 
based on the BIA’s exercise of its responsibilities as trustee for the tribes’ natural resources.  
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One of the key cases relied on by BIA is Shenandoah v. U.S. Dept. of the Interior, 159 

F.3d 708, 711-13 (2d Cir. 1998).  Although the Shenandoah case involved issues similar to the 

case at bar relating to BIA approval of a ground lease, it is distinguishable because the threshold 

issue was whether the Oneida Nation’s signatory to the lease possessed the authority to sign the 

lease.  See id. at 712.  This issue required resolution before the court could decide whether to 

affirm the lease approval.  It was not subject to judicial review and exhaustion provisions of the 

APA because, “[i]n the absence of an initial determination by the Department, the issue of 

Oneida leadership, which involves questions of tribal law, is not properly resolved by a federal 

court.”  Id.   

Much like Shenandoah, the other two key cases cited by BIA involved intractable issues 

of tribal law and governance within BIA’s realm of expertise.  See Blackbear v. Norton, 93 Fed. 

Appx. 192, 194 (10th Cir. 2004) (requiring exhaustion so BIA could use expertise to resolve 

threshold issue of Indian law regarding which competing faction was legitimate tribal 
                                                                                                                                                             
These issues fall uniquely within BIA’s expertise, unlike the procedural claims brought under 
NEPA and other statutes in this action. 

7 See McKart v. United States, 395 U.S. 185, 193 (1969) (applying distinct exhaustion principles 
in the context of a criminal prosecution for evasion of Selective Service requirements, not a 
challenge to administrative agency action); Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 
41, 48 (1938) (involving a claim of unfair labor practices over which the National Labor 
Relations Board has exclusive jurisdiction under National Labor Relations Act); Swirsky v. Nat’l 
Assoc. of Securities Dealers, 124 F.3d 59, 62 (1st Cir. 1997) (petitioner’s claims were brought 
under the Securities Exchange Act of 1934 which provides comprehensive, three-tiered process 
for administrative and judicial review based on self-regulation); Portela-Gonzalea v. Sec. of the 
Navy, 109 F.3d 74, 77 (1st Cir. 1997) (involving petitioner’s appeal of termination from Navy 
Exchange, excluded from strictures of APA pursuant to 5 U.S.C. §1205(c)); Ezratty, 648 F.2d at 
775 (involving the Education for All Handicapped Children Act of 1975 in which Congress 
specifically mandated administrative exhaustion); Ace Property and Casualty Ins. Co. v. Federal 
Crop Ins. Corp., 440 F .3d 992, 995 (8th Cir. 2006) (involving a dispute about Standard 
Reinsurance Agreement (SRA) governed by the Federal Crop Insurance Reform and Department 
of Agriculture Act of 1994 which establishes a mandatory administrative appeals process for 
SRA matters; Jewel Companies v. Federal Trade Comm’n, 432 F.2d 1155, 1159 (7th Cir. 1970) 
(under Robinson-Patman Act, exhaustion within Federal Trade Commission was required). 
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government), and Runs After v. U.S., 766 F.2d 347, 352 (8th Cir. 1985) (dismissing case on 

exhaustion grounds where dispute regarded tribal election policies, involving questions of 

interpretation of tribal constitution and tribal law). 

In this case, for the reasons discussed above, the APA’s statutory exhaustion provisions 

govern the disposition of BIA’s motion to dismiss with respect to Plaintiffs’ NEPA, NHPA, and 

Leasing Act claims.  Under Section 704, Plaintiffs had no obligation to exhaust administrative 

remedies, and they should be allowed to proceed with the merits of these claims.   

II. EVEN UNDER TRADITIONAL EXHAUSTION PRINCIPLES, PLAINTIFFS 
SHOULD NOT BE REQUIRED TO EXHAUST ADMINISTRATIVE REMEDIES. 

Even assuming the traditional exhaustion doctrine applies, Plaintiffs should not be 

required to exhaust administrative remedies.  The doctrine provides that, in general, a party must 

exhaust administrative remedies before challenging an agency action in court.  See, e.g., Ezratty 

v. Commonwealth of Puerto Rico, 648 F.2d 770, 774 (1st Cir. 1981).  However, the doctrine is 

subject to numerous exceptions.  Exhaustion will not be required where (1) “it was the agency 

not the plaintiffs that prevented administrative remedies from being exhausted,” id. at 775; (2) 

requiring exhaustion would “work severe harm upon a litigant,” id. at 774; (3) the issue involved 

is a “pure matter of law as to which specialized administrative understanding plays little role,” 

id.; or (4) requiring exhaustion would “waste resources,” contrary to the basic purpose of the 

doctrine, id.  Moreover, exhaustion is often excused in NEPA cases because of the distinct 

purposes of the NEPA statute.  See, e.g., Park County Resource Council, Inc. v. U.S. Dept. of 

Agric., 817 F.2d 609, 620 (10th Cir. 1987), overruled on other grounds by Village of Los 

Ranchos de Albuquerque v. Marsh, 956 F.2d 970, 971 (10th Cir. 1992) (reh’g en banc).   
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A. BIA VIOLATED ITS OWN REGULATIONS AND FAILED TO PROVIDE PLAINTIFFS 
WITH AN OPPORTUNITY TO APPEAL. 

As the First Circuit stated in Ezratty, 648 F.2d at 775, “exhaustion is not normally 

required where the agency has prevented the litigant from pursuing [its] claim at the 

administrative level.”  The court explained that it would “[n]ormally … refuse to return the case 

to the agency” where the agency fails to follow its own regulations, and it further explained that 

sending the case back “would seem unfair to the plaintiffs and might seem to condone the 

agency’s violations of the law’s procedural requirements.”  Id.8   

In Ezratty, the First Circuit cited Ecology Center of Louisiana v. Coleman, 515 F.2d 860 

(5th Cir. 1975) with approval.  Ezratty, 648 F.2d at 775.  The Ecology Center case involved a 

challenge to an Environmental Impact Statement (“EIS”) for the construction of an interstate 

highway.  The defendants alleged that the plaintiffs were barred from judicial review for failure 

to exhaust administrative remedies because they had not commented on the draft EIS or attended 

public hearings.  Id. at  863-64.  Plaintiffs countered that they were never given proper notice as 

to the public hearings.  The court determined that “[i]f the [agency] violated the regulations . . . 

for notification of interested parties concerning hearings which afford opportunity for comment 

on the slated issues, then those parties cannot be held to have failed to exhaust their 

administrative remedies.”  Ecology Center, 515 F.2d at 865.    

1. BIA Violated Its Own Regulatory Notice Requirement 

BIA’s regulations governing administrative appeals include the following notice 

requirement:   
                                                 
8 Ultimately, the First Circuit affirmed the dismissal of the plaintiffs’ claims without prejudice on 
exhaustion grounds and remanded the case to the Department of Education based on the 
existence of “special circumstances,” including mootness and Eleventh Amendment issues that 
are inapplicable in the present case.  Further, the case was not brought under the APA, thus 
opening the door for considerations not relevant here.  See Ezratty, 515 F.2d at 776-77.   
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The official making a decision shall give all interested parties known to the 
decisionmaker written notice of the decision by personal delivery or mail.   

 
25 C.F.R. § 2.7(a).  The written notice is required to (1) “include a statement that the decision 

may be appealed,” (2) “identify the official to whom it may be appealed,” and (3) “indicate the 

appeal procedures, including the 30-day time limit for filing a notice of appeal.”  Id. § 2.7(c).  

 BIA has violated its own regulation by failing to provide Plaintiffs with any written 

notice of the Lease approval, much less a notice containing the information specified in the 

regulations.  BIA cannot contend that the lack of notice was a mere technical oversight.  BIA 

was well aware of Plaintiffs’ interest in the proposed Lease decision.  For instance, Plaintiff 

Hilda Lewis, a voting member of the Pleasant Point Tribal Council, resides less than one mile 

from the Split Rock site.  See Lewis Decl., Ex. 2 ¶ 2.  She attended public meetings held by the 

Tribal Council regarding the proposed Lease on May 5, 2005, May 19, 2005, and May 31, 2005.  

See id. ¶¶ 7-12.  On June 1, 2005, the very day the Lease was approved by BIA, Ms. Lewis 

contacted Defendant Robert Impson at BIA by telephone and expressed her concerns about the 

Lease.  See id. ¶ 13.  Mr. Impson did not mention that the Lease had been (or was about to be) 

approved.  He merely stated that he “[had] 3 people looking at it.”  Id. ¶ 14.   

Furthermore, on June 10, 2005, Ms. Lewis wrote a letter to Mr. Impson documenting her 

specific concerns about the lease approval process.  See Lewis Letter, Ex. 4.  More than six 

weeks later, she received a response from Franklin Keel at BIA.  See Keel Letter, Ex. 5.  Mr. 

Keel’s letter did not include any reference to the fact that the Lease had already been approved.  

See id. 

 Moreover, on June 16, 2005, Plaintiffs’ local counsel, Lynne Williams, sent a letter to 

Mr. Impson urging BIA to conduct a fair market appraisal of the Lease.  See Williams Letter, Ex. 

6.  Ms. Williams never received any response to her letter.  See Decl. Counsel, Ex. 7 ¶ 1. 
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 In light of BIA’s silence in the face of numerous direct inquiries from Plaintiffs, its 

violation of the regulatory notice requirement is particularly egregious.   

  2. BIA Violated Its Own Regulatory Stay Requirement. 

BIA’s regulations required it to postpone the effectiveness of the Lease until the end of a 

30-day appeal period.  The regulations state as follows:   

Decisions made by officials of the Bureau of Indian Affairs shall be effective 
when the time for filing a notice of appeal has expired and no notice of appeal 
has been filed.   
 

25 C.F.R. § 2.6(b).  BIA violated this requirement by making the Lease effective immediately 

upon approval.  See Nulankeyutmonen Nkihtaqmikon, 503 F.3d at 26; see also Fed. Appellees’ 

Ans Brief, Ex. 12, at 28 (conceding that the Lease “became effective and binding on the date it 

was signed”).   

 In other words, it was BIA that bypassed the administrative appeal process, not Plaintiffs. 

BIA violated its own regulations by failing to provide a written notice to Plaintiffs, and by failing 

to implement a 30-day stay of the effectiveness of the Lease.  As a result, Plaintiffs had no 

meaningful opportunity to pursue an administrative appeal.   

B. DISMISSAL OF PLAINTIFFS’ CLAIMS ON EXHAUSTION GROUNDS WOULD CAUSE 
THEM SEVERE HARM AND WOULD INAPPROPRIATELY BENEFIT BIA.   

BIA contends that Plaintiffs would not be prejudiced by the dismissal of their claims 

because they can file an administrative appeal now and then seek judicial review at the 

conclusion of that process.  See Defs.’ Ren. Mot., at 7-8 (asserting that “a notice of appeal to the 

IBIA9 would be timely and adjudication by the IBIA would not prejudice Plaintiffs’ interests 

…”).  It appears BIA is arguing that, because it never gave Plaintiffs the required notice, the 30-

                                                 
9 IBIA refers to the U.S. Department of the Interior’s Board of Indian Appeals. 
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day appeal period was never triggered, and Plaintiffs have not missed the deadline for filing an 

appeal.  This argument has no merit. 

First, contrary to BIA’s assertion, there is a substantial risk that an administrative appeal 

at this late date would be considered time-barred.  The IBIA has “consistently” held that “it is 

without jurisdiction to consider untimely appeals.”  Chemehuvi Indian Tribe v. Bure, 45 IBIA 

81, 2007 WL 2332522 (IBIA 2007).  This determination is based on a procedural regulation 

which provides that “[a] notice of appeal not timely filed shall be dismissed for lack of 

jurisdiction.”  43 C.F.R. § 4.332(a).   

If Plaintiffs’ administrative appeal is deemed time-barred, the dismissal of Plaintiffs’ 

claims on exhaustion grounds would be dispositive, forever precluding them from obtaining 

judicial review of the merits of their claims.  As discussed previously, Plaintiffs have important 

rights and interests at stake that would be adversely affected by this result.  Immediately after the 

Lease was approved, it changed the legal status of the parties.  Most notably, it granted Quoddy 

Bay the right to exclude Plaintiffs and other members of the Tribe from the Split Rock site.  See 

Lease, Ex. 1 § 2.8.4.  Plaintiffs have an interest in preserving their right to access the Split Rock 

site for cultural, spiritual, and recreational uses.  Plaintiffs also have an interest in ensuring that 

BIA considers the important cultural, historic, recreational, and environmental issues affecting 

Plaintiffs, as required by NEPA, the NHPA, and the Leasing Act.   

Second, even if Plaintiffs were not time-barred from filing an administrative appeal, BIA 

has expressed no willingness to revoke the Lease or otherwise stay the effectiveness of the Lease 

pending the outcome of the appeal.  It is not clear whether BIA even has the authority to do so. 

The Lease granted Quoddy Bay fully vested property rights, allowing it to move forward with 

the proposed LNG facility by taking steps to obtain federal and State permits and capital 

Case 1:05-cv-00168-JAW     Document 80      Filed 02/04/2008     Page 14 of 21



 - 15 -

financing.  See Robinson Letter, Ex. 8; Scherman Letter, Ex. 9; Jenkins Letter, Ex. 10; 

Greenwald Letter, Ex. 11.  In the absence of a stay, the time required for an administrative 

appeal would allow these processes to move so far along that the LNG facility would be a fait 

accompli before the legality of BIA’s Lease approval is ever considered by a court.   

Third, for the reasons discussed above, it was BIA that foreclosed the administrative 

appeal process by failing to provide the required notice and failing to stay the effectiveness of the 

Lease for a 30-day appeal period.  BIA should not be allowed to benefit from its violations of 

law.   

Finally, BIA has allowed Plaintiffs to expend time and resources on this litigation for 

more than two years before raising exhaustion as a defense.  Granting a dismissal at this late 

stage would improperly reward BIA for its untimeliness.   

C. REQUIRING EXHAUSTION WOULD BE INAPPROPRIATE WITH RESPECT TO 
PLAINTIFFS’ NEPA CLAIM. 

One of the underlying purposes of the exhaustion doctrine is judicial deference to agency 

expertise.  See Park County, 817 F.2d at 619.  However, “deference to agency expertise is 

inapplicable in the NEPA context.”  Id. at 620.  As the Tenth Circuit carefully explained, 

No single agency has expertise in determining whether an EIS is statutorily 
mandated in a given instance.  NEPA imposes duties on agencies; agencies do 
not exist to administer NEPA.  Hence, courts are equally well-suited to 
examine the issue of whether a proposed action is a major federal action 
significantly affecting the environment. 
 
Because ensurance of NEPA compliance is not within the special province of 
administrative agencies, executive and administrative autonomy and 
development of a factual record are likewise irrelevant considerations under 
NEPA. 
 

Id.   

 A key claim asserted by Plaintiffs in this lawsuit is that BIA failed to fulfill its statutory 

obligations under NEPA.  In accordance with the reasoning in Park County, the question of 
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whether the NEPA statute required BIA to prepare an EIS prior to issuing a Lease approval 

decision is outside the realm of BIA’s mission and expertise, and it is a purely legal issue that 

this court is well-equipped to decide.  An administrative appeal would not shed any additional 

light on this issue.   

 Courts have also observed that agencies sometimes engage in procedural tactics designed 

to allow them to avoid their obligations under NEPA.  See, e.g., Jette v. Bergland, 579 F.2d 59, 

63-64 (10th Cir. 1978).  In such instances, “[t]he court is not supposed to cooperate in the 

avoidance of the provisions of this Act of Congress by putting great emphasis upon exhaustion 

of remedies … .”  Id. at 64.  BIA’s violations of its own procedural regulations, and its 

unwillingness to consider or respond to Plaintiffs’ concerns about the cultural, recreational, and 

environmental impacts of the Lease, strongly suggest that BIA was trying to evade its obligations 

under NEPA.  See Lewis Decl. ¶¶ 13-14; Lewis Letter, Ex. 4; Keel Letter, Ex. 5 ; Williams 

Letter, Ex. 6; Dec. Counsel, Ex. 7 ¶¶ 1, 2.   

D. PLAINTIFFS’ LEASING ACT AND NHPA ALSO INVOLVE PURELY LEGAL ISSUES 
THAT ARE APPROPRIATE FOR JUDICIAL RESOLUTION. 

Similarly, the Plaintiffs’ Leasing Act and NHPA claims involve purely legal issues.  The 

Leasing Act is a procedural statute, like NEPA, that requires BIA to perform an analysis of any 

proposed use of Indian lands before approving a lease.  See 25 U.S.C. § 415(a).  The NHPA is 

also a procedural statute, commonly referred to as a “stop, look, and listen” statute, see Illinois 

Commerce Comm’n v. I.C.C., 848 F.2d 1246, 1260-61 (D.C. Cir. 1988), that requires BIA to 

consult with the tribal Historic Preservation Officer before approving any “undertaking” that 

may adversely affect a property eligible for listing on the National Register, such as the Split 

Rock site.  See 16 U.S.C. § 470.  The question of whether the Leasing Act required BIA to 

consider the impacts of the proposed LNG facility upon neighboring lands and the environment 
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is a purely legal issue.  The question of whether BIA was required to consult with the Tribe 

under the NHPA before approving the Lease is a purely legal issue, similar to the consultation 

requirement of the ESA (which will be discussed below).  Also, because these questions are 

purely legal, the development of a factual record is not an important consideration. 

E. REQUIRING EXHAUSTION WOULD RESULT IN A WASTE OF RESOURCES. 

BIA’s argument that requiring exhaustion would “serve[] the interests of accuracy, 

efficiency, agency autonomy and judicial economy” flies in the face of reality.  Defs.’ Ren. Mot., 

at 5 (quoting Portela-Gonzalea v. Secretary of the Navy, 109 F.3d 74, 79 (1st Cir. 1997)).  BIA 

assumes that an administrative appeal would take place concurrently with the State and federal 

permitting processes that are already underway with respect to the LNG facility.  See Defs.’ Ren. 

Mot., at 7-8 (arguing that Plaintiffs will not “suffer irreparable harm” or face any “imminent risk 

of the construction of the LNG facility” if they are not permitted to ‘secure immediate judicial 

consideration’ of their claims ” because the FERC permitting process is “ongoing”) (internal 

citation omitted).  BIA’s argument is further premised on the assumption that the validity of the 

Lease approval under NEPA, the NHPA, and the Leasing Act would be decided by a court after 

the conclusion of the administrative appeal.  See Defs.’ Ren. Mot., at 9 (referring to the Court’s 

“further review” having the benefit of a full administrative record).   

This approach would be very inefficient, contradicting the fundamental purpose of the 

doctrine.  Quoddy Bay is already relying heavily on the Lease for purposes of obtaining permits, 

financing, and other project implementation tasks.  The farther along Quoddy Bay is with these 

endeavors, the more disruptive it will be to Quoddy Bay, FERC, and the Maine Department of 

Environmental Protection if the court ultimately invalidates the Lease and requires BIA to fulfill 

its obligations under NEPA and the other statutes.  By contrast, determining whether the Lease is 

valid now would ensure that these entities do not commit substantial resources to a project based 
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on a fragile underpinning that could be delayed indefinitely (until BIA complies with its statutory 

obligations) or lost forever (if BIA is unable to satisfy these obligations).    

III. PLAINTIFFS’ ENDANGERED SPECIES ACT CLAIM IS NOT SUBJECT TO 
EXHAUSTION. 

The leased land at Split Rock, now committed to industrial development, directly abuts 

Passamaquoddy Bay, which connects to the Bay of Fundy and the Gulf of Maine.  At least three 

federally listed endangered species (North Atlantic right whales, humpback whales, and fin 

whales) live in these waters.  With respect to marine species, such as these whales, the ESA 

requires that every federal agency consult with the National Marine Fisheries Service (“NMFS”) 

prior to making a final decision on a proposed action in order to “insure that any action 

authorized, funded, or carried out by [the] agency … is not likely to jeopardize the continued 

existence of any endangered species or threatened species.”  16 U.S.C. § 1536(a)(2); 50 C.F.R. § 

402.01(b).   

Plaintiffs contend that BIA violated the ESA and its implementing regulations by failing 

to consult with NMFS prior to approving the Lease.  Unlike their other claims, Plaintiffs’ ESA 

claim is not asserted under the APA.  Instead, it is brought under a specific provision of the ESA 

authorizing judicial review of citizen suits.  See 16 U.S.C. § 1540(g).   

BIA’s regulations exempt these ESA claims from its administrative appeal procedures.  

The regulations provide that they “do[] not apply if any other regulation or Federal statute 

provides a different administrative appeal procedure applicable to a specific type of decision.”  

25 C.F.R. § 2.3(b).  The ESA requires a plaintiff to file a 60-day notice of intent to sue before 

filing a citizen suit.  See 16 U.S.C. § 1540(g).  Plaintiffs complied with this requirement by filing 

their 60-day notice for the present action on December 7, 2005.  See Letter from P. Parenteau et 

al. to G. Norton and R. Impson, Ex. 13 (Dec. 7, 2005).   

Case 1:05-cv-00168-JAW     Document 80      Filed 02/04/2008     Page 18 of 21



 - 19 -

In Silver v. Babbitt, 924 F.Supp. 976, 987 (D. Ariz. 1995), the court discussed the 

applicability of 25 C.F.R. § 2.3(b) to consultation claims filed under the ESA.  In Silver, the 

plaintiffs alleged that the U.S. Forest Service and BIA had failed to consult with the U.S. Fish 

and Wildlife Service regarding the impacts of land management plans and timber harvests on the 

Mexican spotted owl, a species listed as threatened under the ESA.  BIA argued that the 

plaintiffs had failed to exhaust their administrative remedies, but the court rejected this 

argument.  The court reasoned that, because the “purpose of the 60 day notice is to give the 

offending agency an opportunity to cure the alleged illegality[] … this procedure is the type of 

procedure contemplated under the BIA regulations.”  Id.  Accordingly, the court held that the 

exhaustion doctrine did not apply to suits filed in a federal district court based on violation of the 

consultation requirement of the ESA.  See id.  

Similarly, Plaintiffs’ ESA claim is based on BIA’s failure to consult with NMFS before 

finalizing the Lease for LNG operations in an area where threatened whale species are present.  

Under the reasoning of Silver, the ESA’s citizen suit provision constitutes an alternative to BIA’s 

administrative appeal procedure within the purview of 25 C.F.R. § 2.3(b).  Therefore, Plaintiffs 

are not required to file an administrative appeal with respect to their ESA claim.   

Accordingly, even if Plaintiffs’ other claims are dismissed based on exhaustion, this 

Court will be required to consider Plaintiffs’ ESA claim.  As a result, it is possible that three 

parallel tracks could be underway simultaneously -- this litigation, the administrative appeal 

process before the IBIA, and the State and federal permitting processes.  Resolving the merits of 

all of Plaintiffs’ claims in one proceeding now would be far more efficient, and it would provide 

important guidance to the parties and the various agencies involved before any further time and 

resources are expended.   
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CONCLUSION 

For the foregoing reasons, it is Section 704 of the APA that governs the exhaustion issue 

with respect to Plaintiffs’ NEPA, NHPA, and Leasing Act claims, not the traditional exhaustion 

doctrine.  Because BIA’s regulations are inadequate to require exhaustion under Section 704, and 

because the Lease was final and operative on the date it was issued, Plaintiffs were not required 

to exhaust administrative remedies, and they are entitled to proceed with the merits of these 

claims.  Although the traditional exhaustion doctrine is not applicable, the fact that Plaintiffs 

would qualify for numerous exceptions to the doctrine lends further support to the conclusion 

that it would be inappropriate to require exhaustion in this case.  Finally, because Plaintiffs have 

satisfied the 60-day notice requirement of the ESA citizen suit provision, Plaintiffs are exempt 

from any exhaustion requirement with respect to that claim.   

Plaintiffs respectfully request that the Court reject BIA’s motion and allow this case to 

proceed on the merits.  Plaintiffs further request any additional relief that the Court may deem 

just and proper.   

 
DATED: February 1, 2008  Respectfully submitted, 
 
      /s/  David K. Mears 
 
      David K. Mears 
      Ben Rajotte 
      Environmental & Natural Resources Law Clinic 
      Vermont Law School 
      PO Box 96, Chelsea Street 
      South Royalton, VT 05068 
      (802) 831-1630 
 
 
      ATTORNEYS FOR PLAINTIFFS 
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