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the owner) to separate the offending
materials from other ‘‘innocent’’ material
on the computer.  The PPA does not
explicitly address the question of liabili-
ty for a seizure of communicative mate-
rial that is technically difficult to sepa-
rate from the evidence of a crime
whose seizure is authorized by a valid
warrant.

If we were to understand the statute to
mean that the presence of some protected
materials on the computer extends the
PPA protections to all materials, even evi-
dence of a crime, located on the computer,
the statute would prevent police in many
cases from seizing evidence located on a
computer.  Criminals would be able to in-
sulate any of their electronically-held crim-
inal records or evidence by including on
their computer communicative materials
that qualify as work product or documen-
tary materials under the PPA. We hold
that when protected materials are commin-
gled on a criminal suspect’s computer with
criminal evidence that is unprotected by
the act, we will not find liability under the
PPA for seizure of the PPA-protected ma-
terials.12  We emphasize, though, that po-
lice may not then search the PPA-protect-
ed materials that were seized incidentally
to the criminal evidence.

[30] In the instant cases, we will as-
sume without deciding that there were
PPA-protected materials on the systems.
The targeted files—obscene images or pi-
rated software—would not qualify as pro-
tected work product or documentary mate-
rial because both definitions exclude
‘‘property designed or intended for use, or

which is or has been used as, the means of
committing a criminal offense.’’  42 U.S.C.
§ 2000aa–7(a) & (b).  The arguably PPA-
protected materials were commingled with
this criminal evidence on computers whose
owner or operator was a criminal suspect.
The seizure of the PPA materials occurred
incidentally to the seizure of this evidence
pursuant to a valid warrant, and plaintiffs
have not shown that the protected materi-
als were searched.  We will not find liabili-
ty under the PPA under these circum-
stances.13

VI. Conclusion

For the foregoing reasons, the judg-
ments of the district court are affirmed.
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Department of the Interior refusing to rec-
ognize Nation as Indian tribe. The United
States District Court for the Northern
District of Indiana, Robert L. Miller, Jr.,
J., 112 F.Supp.2d 742, affirmed. Nation
appealed. The Court of Appeals, Posner,
Circuit Judge, held that: (1) Nation failed
to satisfy Department’s criteria for recog-
nition as tribe; (2) review of tribal-recogni-
tion regulation was not barred by political-
questions doctrine; (3) Department did not
err in failing to recognize Nation as tribe
even though anthropologist recommended
otherwise; and (4) Department did not err
in failing to consider principles of tribal
abandonment explicitly.

Affirmed.

1. Federal Courts O541

A concession on a jurisdictional issue
does not bind the Court of Appeals.

2. Indians O2

Miami Nation of Indians of Indiana
failed to satisfy two criteria set forth in
Department of Interior regulation for rec-
ognition as Indian tribe, namely that sub-
stantial portion of group inhabited specific
area or lived in community viewed as Indi-
an, and that group had maintained authori-
ty over its members throughout history,
where group included about 4,700 persons
scattered across United States, with one-
third of them resident but dispersed in five
contiguous Indiana counties, and Nation’s
tribal council performed no meaningful
government functions.  25 U.S.C. §§ 2, 9;
25 C.F.R. § 83.7.

3. Indians O2

Recognition of an Indian tribe is tradi-
tionally an executive function, and, al-
though when done by treaty it requires the
Senate’s consent, it never requires legisla-
tive action.

4. Constitutional Law O68(1)

The doctrine of political questions
identifies a class of questions that either
are not amenable to judicial resolution be-
cause the relevant considerations are be-
yond the courts’ capacity to gather and
weigh, or have been committed by the
Constitution to the exclusive, unreviewable
discretion of the executive and/or judicial
branches of the federal government.

5. Constitutional Law O68(1)

The first branch of the doctrine of
political questions, which focuses on the
nature of the questions that a court would
have to answer, asks whether the answers
would be ones a federal court could give
without ceasing to be a court, ones within
the cognitive competence, as distinct from
the authority, of federal judges.

6. Administrative Law and Procedure
O701

Under the Administrative Procedure
Act (APA), compliance with regulations is-
sued by agencies is judicially reviewable,
provided there is law to apply to determine
compliance, as there is if despite the lack
of statutory criteria, the agency’s regula-
tion establishes criteria that are ‘‘legal’’ in
the sense not just of being obligatory but
of being the kind of criteria that courts are
capable of applying.  5 U.S.C.A.
§ 701(a)(2).

7. Administrative Law and Procedure
O416.1

The requirement of reasoned decision-
making that the Administrative Procedure
Act (APA) places on agencies implies that
an agency may not deviate from its regula-
tions without a reason, unlike a legislature,
which can repeal a statute without giving a
reason for its change of heart.  5 U.S.C.A.
§ 551 et seq.
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8. Administrative Law and Procedure
O701

The fact that a regulation has been
promulgated by an agency does not auto-
matically make compliance with the regu-
lation a justiciable issue; the regulation
may not set forth sufficiently law-like cri-
teria to provide guideposts for a reasoned
judicial decision.

9. Constitutional Law O68(1)

The fact that a case concerns a regu-
lation promulgated by an agency will not
remove the case from the rule of that
branch of the political-questions doctrine
that is based on a lack of judicial authority,
that is, the assignment of exclusive deci-
sionmaking responsibility to the nonjudi-
cial branches of the federal government.

10. Constitutional Law O68(1)

Tribal-recognition regulation issued
by Department of Interior established cri-
teria that were ‘‘legal,’’ in sense of being
kind of criteria that courts are capable of
applying, and, thus, judicial review of com-
pliance with such regulation was not
barred by political-questions doctrine.  25
C.F.R. § 83.7.

11. Indians O2

Department of the Interior did not err
in interpreting or applying its tribal-recog-
nition regulation when it failed to recog-
nize Miami Nation of Indians of Indiana as
tribe even though anthropologist retained
by Department itself recommended other-
wise; Department had not, by its action in
hiring anthropologist to advise it, delegat-
ed to her authority to determine whether
regulatory criteria for recognition had
been met, and Department did not arbi-
trarily disregard anthropologist’s evidence,
but reviewed her report and found many
errors and unsubstantiated conclusions.
25 C.F.R. § 83.7.

12. Indians O4

If Department of the Interior, in ap-
plying its tribal-recognition regulation,
failed to exercise its discretion to deter-
mine whether Miami Nation of Indians of
Indiana had abandoned its tribal status,
appropriate remedy was to remand for
exercise of that discretion.  25 C.F.R.
§ 83.7.

13. Federal Courts O812

Failure to exercise discretion, howev-
er uncanalized that discretion, is an abuse
of discretion.

14. Indians O2, 4

Department of the Interior did not err
when, in applying its tribal-recognition
regulation, it failed to consider principles
of tribal abandonment explicitly, and, even
if such error occurred, it was harmless.  5
U.S.C.A. § 706(2)(F);  25 C.F.R. § 83.7.
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Before BAUER, POSNER, and
COFFEY, Circuit Judges.

POSNER, Circuit Judge.

[1] Article I of the Constitution autho-
rizes Congress to regulate commerce with
Indians.  As an original matter, the power
to recognize an Indian tribe might be
thought quintessentially and exclusively
Presidential, Western Shoshone Business
Council v. Babbitt, 1 F.3d 1052, 1057 (10th
Cir.1993), like the power to recognize (or
not recognize) a foreign nation, Banco Na-
cional de Cuba v. Sabbatino, 376 U.S. 398,
410, 84 S.Ct. 923, 11 L.Ed.2d 804 (1964)
(‘‘political recognition is exclusively a func-
tion of the Executive’’);  Clark v. Allen, 331
U.S. 503, 514, 67 S.Ct. 1431, 91 L.Ed. 1633
(1947);  Mingtai Fire & Marine Ins. Co. v.
United Parcel Service, 177 F.3d 1142, 1145
(9th Cir.1999), even though Article I also
gives Congress the power to regulate for-
eign commerce.  But Indian tribes are not
foreign—they are what Chief Justice Mar-
shall called ‘‘domestic dependent nations,’’
Cherokee Nation v. Georgia, 30 U.S. (5
Pet.) 1, 12, 8 L.Ed. 25 (1831)—and the
general view nowadays, which none of the
parties to this suit has questioned (though
of course a concession on a jurisdictional
issue does not bind us), is that Congress
has the power, both directly and by dele-
gation to the President, to establish the
criteria for recognizing a tribe.  See, e.g.,
Cherokee Nation of Oklahoma v. Babbitt,
117 F.3d 1489, 1503 (D.C.Cir.1997);
Fletcher v. United States, 116 F.3d 1315,
1333 (10th Cir.1997);  Western Shoshone
Business Council v. Babbitt, supra, 1 F.3d
at 1056–57.  This makes practical sense.
Congress has passed a number of statutes
granting various benefits and immunities
to Indian tribes, provided they are recog-
nized by the federal government.  E.g.,
Indian Self–Determination and Education
Assistance Act of 1975, 25 U.S.C.
§ 450b(b);  Indian Financing Act of 1974,

25 U.S.C. § 1452(c);  see Greene v. Babbitt,
64 F.3d 1266, 1269 (9th Cir.1995).  Natu-
rally and legitimately, Congress is con-
cerned which groups of Indians are given
the status of tribes.  But the analogy to
recognition of foreign governments has
prevailed to the extent that Congress has
delegated to the executive branch the pow-
er of recognition of Indian tribes without
setting forth any criteria to guide the exer-
cise of that power.  See 25 U.S.C. §§ 2, 9.

In 1978, the Department of the Interior
promulgated a regulation that sets forth
such criteria.  A group of Indians that is
seeking recognition as a tribe entitled to
federal largesse (the regulation calls rec-
ognition ‘‘acknowledgment’’ and the termi-
nology may be significant, as we’ll see
later) has to satisfy seven criteria:  (a) the
group has been identified from historical
times to the present, on a substantially
continuous basis, as Indian;  (b) ‘‘a sub-
stantial portion of the TTT group inhabits a
specific area or lives in a community
viewed as American Indian and distinct
from other populations in the area, and
TTT its members are descendants of an
Indian tribe which historically inhabited a
specific area’’;  (c) the group ‘‘has main-
tained tribal political influence or other
authority over its members as an autono-
mous entity throughout history until the
present’’;  (d) the group has a governing
document;  (e) the group has lists of mem-
bers demonstrating their descent from a
tribe that existed historically;  (f) most of
the members are not members of any oth-
er Indian tribe;  (g) the group’s status as a
tribe is not precluded by congressional
legislation.  25 C.F.R. § 83.7.  In 1980,
the Miami Nation of Indians of Indiana
petitioned Interior for recognition that it
was an Indian tribe.  (Obviously the fact
that it calls itself a ‘‘nation’’ is not disposi-
tive.)  Twelve years later, Interior ruled
that the Miami had not satisfied criteria
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(b) and (c) (the ones we quoted rather than
paraphrased) of the regulation and there-
fore would not be recognized.  57 Fed.
Reg. 27312 (1992).  The Miami Nation
sought judicial review in the district court
and appeals to us from that court’s deci-
sion upholding Interior’s ruling.  112
F.Supp.2d 742 (N.D.Ind.2000).  Earlier de-
cisions by the district court in this pro-
tracted litigation are cited in the 2000
opinion.

In 1854 the President of the United
States had made a treaty (ratified by the
Senate) with the ‘‘Miami Indians,’’ 10 Stat.
1093, a tribe described in the treaty as
consisting of both ‘‘Indiana Miamis’’ and
‘‘Western Miamis.’’  Although the matter
is not free from doubt, we shall assume
that the Miami Nation, though limited to
Indiana Miamis, is the tribe referred to in
the 1854 treaty;  and it is obvious from the
treaty that the President recognized the
tribe as being, indeed, an Indian tribe.  It
is equally obvious that Indian nations, like
foreign nations, can disappear over time—
can go the way of Sumeria, Phoenicia,
Burgundy, the Ottoman Empire, Prussia,
the Republic of Texas, and the Republic of
Vietnam, whether through conquest, or
voluntary absorption into a larger entity,
or fission, or dissolution, or movement of
population.

In the century and a half since Presi-
dent Pierce signed the treaty with the
Miami Indians, and especially since 1940,
the Miami has dwindled.  Today there are
only about 4,700 Indiana Miamis, scattered
across the nation, with only one-third resi-
dent in a more or less contiguous group of
five Indiana counties—in which, however,
the Miamis, who live dispersed throughout
the area rather than in their own separate
communities within it, constitute less than
one half of one percent of the counties’
population.  Only about 20 percent of this
group socialize with one another.  On av-

erage only 3.5 percent attend the annual
reunion that is the sole organized event of
the group.  We were told at argument
without contradiction that it has been dec-
ades since any member of the Miami Na-
tion sought to avail himself or herself of
any of the benefits or immunities that
Congress has extended to members of rec-
ognized Indian tribes.

There is a tribal council, but it performs
no meaningful governance functions.
There is scant contact between the council
and the rest of Indiana Miamis, and the
instances in which the council has tackled
important issues, such as cemetery reloca-
tion, are few and far between.  Since 1940
the council has rarely dealt with the kind
of governmental or political issues that
agitate tribes, including hunting and fish-
ing rights, disputes between tribal factions,
and loss of tribal lands.  The council has
been more active since 1979, when it bes-
tirred itself to seek federal recognition of
the Miami Nation.  It now operates a
number of programs concerned with wel-
fare (such as day-care programs) and eco-
nomic development, and it has sought and
obtained grants to fund these programs.
But such programs, charitable rather than
administrative in character, are a far cry
from ‘‘governance.’’

[2–4] The Indiana Miamis have thus
failed to satisfy the two quoted criteria in
the Department of the Interior’s regula-
tion.  But they argue that the regulation is
invalid because not authorized by Con-
gress.  This is clearly incorrect, see 25
U.S.C. §§ 2, 9;  James v. HHS, 824 F.2d
1132, 1137 (D.C.Cir.1987);  Western Sho-
shone Business Council v. Babbitt, supra,
1 F.3d at 1056–57;  nor is it clear that it
has to be authorized by Congress.  Recog-
nition is, as we have pointed out, tradition-
ally an executive function.  When done by
treaty it requires the Senate’s consent, but
it never requires legislative action, whatev-
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er power Congress may have to legislate in
the area.  What is more, and placing in
question whether we are even authorized
to review the decision not to recognize the
Miami Nation, recognition lies at the heart
of the doctrine of ‘‘political questions.’’
The doctrine identifies a class of questions
that either are not amenable to judicial
resolution because the relevant consider-
ations are beyond the courts’ capacity to
gather and weigh, see, e.g., Nixon v. Unit-
ed States, 506 U.S. 224, 228–29, 113 S.Ct.
732, 122 L.Ed.2d 1 (1993);  Laurence H.
Tribe, American Constitutional Law, vol.
1, 365–85 (3d ed.2000), or have been com-
mitted by the Constitution to the exclusive,
unreviewable discretion of the executive
and/or legislative—the so-called ‘‘politi-
cal’’—branches of the federal government.
Baker v. Carr, 369 U.S. 186, 217, 82 S.Ct.
691, 7 L.Ed.2d 663 (1962);  Jones v. United
States, 137 U.S. 202, 212, 11 S.Ct. 80, 34
L.Ed. 691 (1890);  Tucker v. United States
Dept. of Commerce, 958 F.2d 1411, 1415
(7th Cir.1992);  Made in the USA Founda-
tion v. United States, 242 F.3d 1300, 1311–
14 (11th Cir.2001);  Mingtai Fire & Ma-
rine Insurance Co. v. United Parcel Ser-
vice, supra, 177 F.3d at 1144–45;  Gordon
v. Texas, 153 F.3d 190, 193 (5th Cir.1998);
cf.  Barclays Bank PLC v. Franchise Tax
Bd., 512 U.S. 298, 327–28, 114 S.Ct. 2268,
129 L.Ed.2d 244 (1994);  Banco Nacional
de Cuba v. Sabbatino, supra, 376 U.S. at
410, 84 S.Ct. 923.

[5] The second branch of the doctrine,
which is based on the extreme sensitivity
of the conduct of foreign affairs, judicial
ignorance of those affairs, and the long
tradition of regarding their conduct as an
executive prerogative because it depends
on speed, secrecy, freedom from the con-
straint of rules—and the unjudicial mind-
set that goes by the name Realpolitik—is
not engaged by a dispute over whether to
recognize an Indian tribe.  But the first

branch, which focuses on the nature of the
questions that the court would have to
answer—which asks whether the answers
would be ones a federal court could give
without ceasing to be a court, ones within
the cognitive competence, as distinct from
the authority, of federal judges—is en-
gaged by such a dispute.  Consider the
case usually thought to have invented the
political-questions doctrine, Luther v. Bor-
den, 48 U.S. (7 How.) 1, 12 L.Ed. 581
(1849).  Rather than adopt a new constitu-
tion after the break with England, Rhode
Island continued to use its colonial charter
as its constitution.  This action (or rather
inaction) was unpopular.  Restive citizens
convened a constitutional convention not
authorized by the charter.  The conven-
tion adopted a new constitution to which
the charter government, however, refused
to submit, precipitating rebellion and the
establishment in 1841 of a rival state gov-
ernment.  The Supreme Court refused to
decide which of the two competing state
governments was the legitimate one.  It
would have been very difficult to gather
and assess, by the methods of litigation,
the facts relevant to such a decision, and
even more difficult to formulate a legal
concept of revolutionary legitimacy to
guide the decision.

So if the residents of what was once the
Kingdom of the Two Sicilies asked a feder-
al court to recognize it as an independent
nation, the court would invoke Luther v.
Borden and tell them to take up the mat-
ter with the State Department.  Cf. Clark
v. Allen, supra.  The question whether the
Miami Nation constitutes a ‘‘nation’’ with a
‘‘government’’ with which the United
States might establish relations is similar.
It comes as no surprise, therefore, that
‘‘the action of the federal government in
recognizing or failing to recognize a tribe
has traditionally been held to be a political
one not subject to judicial review.’’  Wil-
liam C. Canby, Jr., American Indian Law



348 255 FEDERAL REPORTER, 3d SERIES

in a Nutshell 5 (3d ed.1998);  see United
States v. Holliday, 70 U.S. (3 Wall.) 407,
419, 18 L.Ed. 182 (1866);  Cherokee Nation
of Oklahoma v. Babbitt, supra, 117 F.3d at
1496;  Western Shoshone Business Council
v. Babbitt, supra, 1 F.3d at 1057;  Felix S.
Cohen’s Handbook of Federal Indian Law
3–4 (Rennard Strickland ed.1982).

[6] But this conclusion assumes that
the executive branch has not sought to
canalize the discretion of its subordinate
officials by means of regulations that re-
quire them to base recognition of Indian
tribes on the kinds of determination, legal
or factual, that courts routinely make.  By
promulgating such regulations the execu-
tive brings the tribal recognition process
within the scope of the Administrative Pro-
cedure Act. Cf. Morton v. Ruiz, 415 U.S.
199, 235, 94 S.Ct. 1055, 39 L.Ed.2d 270
(1974);  Hein v. Capitan Grande Band of
Diegueno Mission Indians, 201 F.3d 1256,
1261 (9th Cir.2000).  And the Act has been
interpreted (1) to require agencies, on pain
of being found to have acted arbitrarily
and capriciously, to comply with their own
regulations (whether formal, as here, or
doctrines of a common law character) until
the regulations are altered by proper pro-
cedures, Webster v. Doe, 486 U.S. 592, 602
n. 7, 108 S.Ct. 2047, 100 L.Ed.2d 632
(1988);  Service v. Dulles, 354 U.S. 363,
388, 77 S.Ct. 1152, 1 L.Ed.2d 1403 (1957);
Head Start Family Education Program,
Inc. v. Cooperative Educational Service
Agency 11, 46 F.3d 629, 633 (7th Cir.1995);
Cherokee Nation of Oklahoma v. Babbitt,
supra, 117 F.3d at 1499;  Florida Institute
of Technology v. FCC, 952 F.2d 549, 553
(D.C.Cir.1992);  Canby, supra, at 5, and (2)
to make compliance with the regulations
judicially reviewable, provided there is law
to apply to determine compliance, 5 U.S.C.
§ 701(a)(2);  Webster v. Doe, supra, 486
U.S. at 599–600, 108 S.Ct. 2047;  Heckler v.
Chaney, 470 U.S. 821, 830, 105 S.Ct. 1649,

84 L.Ed.2d 714 (1985);  Sprague v. King,
23 F.3d 185, 188 (7th Cir.1994)—as there is
if despite the lack of statutory criteria, the
agency’s regulation establishes criteria
that are ‘‘legal’’ in the sense not just of
being obligatory but of being the kind of
criteria that courts are capable of apply-
ing.  Ellison v. Connor, 153 F.3d 247, 251–
52 (5th Cir.1998);  McAlpine v. United
States, 112 F.3d 1429, 1433–34 (10th Cir.
1997).

[7] As we explained in NLRB v. Kem-
merer Village, Inc., 907 F.2d 661, 663–64
(7th Cir.1990), with reference to the Labor
Board—but the point is equally applicable
to the Department of the Interior—‘‘no
one questions the validity of the doctrine
[i.e., the NLRB’s rule that an organization
is exempt from the National Labor Rela-
tions Act if it is incapable of engaging in
meaningful collective bargaining] in this
proceeding.  The only question is whether
the Board misapplied the doctrine in the
present case.  This is a question for us
because the Board is bound by its own
rules until it changes them, Continental
Web Press, Inc. v. NLRB, 742 F.2d 1087,
1093 (7th Cir.1984), including the rules
that it has adopted in order to channel
what would otherwise be an essentially
unreviewable discretion in the deployment
of its limited prosecutorial resources, State
Bank of India v. NLRB, 808 F.2d 526, 537
(7th Cir.1986).’’  See also Motor Vehicle
Mfrs. Ass’n v. State Farm Mutual Auto-
mobile Ins. Co., 463 U.S. 29, 103 S.Ct.
2856, 77 L.Ed.2d 443 (1983);  Aramark
Corp. v. NLRB, 179 F.3d 872, 882 (10th
Cir.1999) (en banc).  To put it more suc-
cinctly, the requirement of reasoned deci-
sionmaking—the requirement that the
APA places on agencies and that sets them
apart from legislatures—implies that an
agency may not deviate from its regula-
tions without a reason, unlike a legislature,
which can repeal a statute without giving a



349MIAMI NATION OF INDIANS v. U.S. DEPT. OF INTERIOR
Cite as 255 F.3d 342 (7th Cir. 2001)

reason for its change of heart.  See Conti-
nental Web Press, Inc. v. NLRB, supra,
742 F.2d at 1093–94.  ‘‘A rational person
acts consistently, and therefore changes
course only if something has changed.’’
Schurz Communications, Inc. v. FCC, 982
F.2d 1043, 1053 (7th Cir.1992).

[8, 9] Two exceptions should be noted.
First, as the ‘‘law to apply’’ provision of
the APA makes clear, the fact that a regu-
lation has been promulgated doesn’t auto-
matically make compliance with the regu-
lation a justiciable issue.  It depends on
what the regulation says;  it may not set
forth sufficiently law-like criteria to pro-
vide guideposts for a reasoned judicial de-
cision.  Second, whatever it says, the regu-
lation will not remove a case from the rule
of that branch of the political-questions
doctrine that is based not on the analytical
or epistemic limitations of courts but on a
lack of judicial authority, that is, the as-
signment of exclusive decisionmaking re-
sponsibility to the nonjudicial branches of
the federal government.  If in a matter
within his exclusive authority the Presi-
dent wants to regularize the exercise of
discretion by his subordinates, and to this
end promulgates a regulation, the regula-
tion does not empower the courts to jump
in and determine compliance with it;  the
area is out of bounds for the courts.  But
this case, as we have seen, is not ruled by
the second branch of the political-questions
doctrine, and so far as the first branch is
concerned McAlpine v. United States, su-
pra, found that another Indian regulation
of the Department of the Interior was a
law-like and hence justiciable rule;  and the
existence of such a rule renders inapplica-
ble the only branch of the political-ques-
tions doctrine that pertains to the recogni-
tion of Indian tribes.  Florida v. United
States Department of the Interior, 768
F.2d 1248 (11th Cir.1985), reached a con-
trary conclusion from McAlpine, but only

because it disagreed that the regulation in
question was sufficiently directive to count
as law.  Id. at 1256–57.  It did not dis-
agree with the principle that McAlpine
expounded and we accept.

[10, 11] The Department of Interior’s
regulation on recognition, the terms of
which we quoted or paraphrased earlier,
breaks the recognition issue down into a
series of questions that are ‘‘legal’’ in the
relevant sense, that is, are the sort of
questions that courts are equipped to an-
swer.  The political-questions doctrine is
therefore not in play and does not prevent
the Miami Nation from arguing that the
Department of the Interior committed er-
ror in the interpretation or application of
the regulation, as by arbitrarily failing to
recognize the Miami Nation as a tribe
when the anthropologist that the Depart-
ment itself had retained to conduct a study
of the question recommended otherwise.
There was no error in the Department’s
handling of the anthropologist’s evidence,
however.  The Department had not, by its
action in hiring an anthropologist to advise
it, delegated to her the authority to deter-
mine whether the regulatory criteria for
recognition had been met.  It could not
arbitrarily disregard the anthropologist’s
evidence, and it did not.  It reviewed her
report and found many errors and unsub-
stantiated conclusions.  And it obtained
additional information, after the anthropol-
ogist submitted her report, that further
undermined the conclusions in it.

The Miami Nation makes the additional
argument, however, that the Department
used the wrong standard when it refused
to recognize the Miami Nation as a tribe,
namely the standard applicable to the rec-
ognition of a group of Indians that is seek-
ing tribal status for the first time, a group
never before recognized as a tribe though
it must have been a tribe since ‘‘historical
times’’ in order to be eligible for recogni-
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tion under the regulation.  The Miami Na-
tion had been recognized back in 1854—it
was not seeking recognition—and so the
applicable standard, it argues, is that ap-
plicable to the abandonment of tribal sta-
tus.  (Actually, recognition had been with-
drawn by the Department of the Interior
in 1897—invalidly, the Miami Nation ar-
gues.  We need not decide the issue;  we
can ignore the 1897 démarche.)

[12, 13] The Department ignored the
distinction between recognition and aban-
donment.  The regulation under which it
proceeded does not mention ‘‘abandon-
ment’’;  no regulation does, so far as we
have been able to discover;  and it might
seem, therefore, that we are back in the
arena of undomesticated discretion where
either the political-questions doctrine or
the APA’s ‘‘law to apply’’ provision bars
judicial review.  But this is not so, and for
two reasons.  First, if the Department
mistakenly proceeded under the recogni-
tion regulation and as a result did not
exercise the discretion that it has to deter-
mine abandonment, the remedy is to re-
mand for the exercise of that discretion.
See, for example, Chathas v. Local 134
IBEW, 233 F.3d 508, 514 (7th Cir.2000);
Channell v. Citicorp National Services,
Inc., 89 F.3d 379, 387 (7th Cir.1996);  Cam-
panella v. Commerce Exchange Bank, 137
F.3d 885, 892 (6th Cir.1998).  As we said in
Channell, ‘‘Because he held that § 1367(a)
did not authorize the exercise of supple-
mental jurisdiction, [the district judge] did
not exercise the discretion § 1367(c) con-
fers.  It belongs to him rather than to us,
so we remand for its exercise.’’  89 F.3d at
387.  Failure to exercise discretion, howev-
er uncanalized that discretion, is an abuse
of discretion.

Second, the regulation does cover aban-
donment.  Just the fact that it uses the
term ‘‘acknowledgment’’ rather than ‘‘rec-
ognition’’ is suggestive.  The original regu-

lation, promulgated in 1978, allowed a
group seeking acknowledgment to prove
its satisfaction of the criterion of having
been known as an Indian tribe since his-
torical times by showing ‘‘repeated identifi-
cation by Federal authorities.’’  25 C.F.R.
§ 83.7(a)(1).  This covers a previously rec-
ognized tribe and by doing so implies that
a tribe can indeed cease to be recognized
by failing to satisfy the regulation’s crite-
ria.  The regulation was amended in 1994
to require previously recognized tribes to
show only that the criteria had been met
since the last time the tribe was recog-
nized by the federal government.  See 59
Fed.Reg. 9280, 9282 (Feb. 25, 1994).  This
further weakens the inference that the
only basis for withdrawal of recognition
and hence for the denial of the benefits
and immunities that Congress extends to
recognized tribes is ‘‘voluntary abandon-
ment’’ by the tribe.

And what sense would that make?  Few
nations dissolve or disband voluntarily
(Czechoslovakia is perhaps the clearest re-
cent example).  It would be preposterous
to suppose that because the Republic of
Vietnam (i.e., South Vietnam) was con-
quered rather than voluntarily uniting with
the People’s Democratic Republic of Viet-
nam (North Vietnam), it must still be rec-
ognized by the United States.  If a nation
doesn’t exist, it can’t be recognized, wheth-
er or not it ceased to be a nation voluntari-
ly.  Our examples are of foreign nations,
but in respect to the irrelevance of the
cause of a nation’s ceasing to be a nation
the analogy of Indian tribes to them is
compelling.

Probably by 1940 and certainly by 1992,
the Miami Nation had ceased to be a tribe
in any reasonable sense.  It had no struc-
ture.  It was a group of people united by
nothing more than common descent, with
no territory, no significant governance, and
only the loosest of social ties.  To what
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extent and in what sense this long-drawn-
out process of dissolution of the tribe of
1854 should be called ‘‘voluntary’’ can be
debated (there is no contention that it was
coerced), but that it amounted to abandon-
ment cannot be doubted.  The federal ben-
efits for the sake of which recognition is
sought are extended to tribes, not to indi-
viduals, so if there is no tribe, for whatever
reason, there is nothing to recognize.
Greene v. Babbitt, 64 F.3d 1266, 1269 (9th
Cir.1995);  Felix S. Cohen’s Handbook of
Federal Indian Law, supra, at 1. Recogni-
tion in such a case would merely confer
windfalls on the members of a nonexistent
entity.

We are mindful of cases such as Mash-
pee Tribe v. New Seabury Corp., 592 F.2d
575, 586–87 (1st Cir.1979), which say that
‘‘if a group of Indians has a set of legal
rights by virtue of its status as a tribe,
then it ought not to lose those rights ab-
sent a voluntary decision made by the
tribe and by its guardian, Congress, on its
behalf.’’  But such dicta presuppose that
the tribe still exists.  If it does, it cannot
be divested of the rights that go with tribal
status without its consent.  But if it no
longer exists, it has no rights to be divest-
ed of;  there are no rights without a rights
holder.  That is the case of the Indiana
Miamis.

[14] So clear is this that if—as we do
not for a moment believe—The Depart-
ment of the Interior committed an error in
failing to consider principles of tribal aban-
donment explicitly instead of proceeding
under the recognition regulation, it was a
harmless one.  The doctrine of harmless
error is applicable to administrative as to
judicial decisions.  5 U.S.C. § 706(2)(F);
MBH Commodity Advisors, Inc. v. CFTC,
250 F.3d 1052, 1063–64 (7th Cir.2001);  Sa-
hara Coal Co. v. Office of Workers’ Com-
pensation Programs, 946 F.2d 554, 558
(7th Cir.1991);  Sierra Club v. United

States Fish & Wildlife Service, 245 F.3d
434, 444 (5th Cir.2001).

AFFIRMED.
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Potential investors in proposed river-
boat gambling operation sued operation’s
principals for breach of contract and spe-
cific performance after project went for-
ward without their involvement. The Unit-
ed States District Court for the Southern
District of Indiana, Richard L. Young, J.,
entered judgment on jury verdict award-
ing potential investors $1,400,000 in dam-
ages for breach of contract, but denied
request for specific performance. Parties
cross-appealed. The Court of Appeals, Ter-
ence T. Evans, Circuit Judge, held that


