
The Cobell litigation continues on.  In December 2004, the D.C. Court of Appeals 
reversed an injunction issued by Judge Lamberth requiring the Department of Interior to 
disconnect most of its computer systems from the Internet in light of concerns about the 
security of individual Indian trust account data “housed on an unknown number of 
Interior’s computer systems.”  Cobell v. Norton, 391 F. 3d 251, 253 (D.C. Cir. 2004), 
vacating and remanding Cobell v. Norton, 310 F. Supp. 2d 77 (D.D.C. 2004).  While 
holding that the district court’s jurisdiction properly extends to security of Interior’s 
information technology systems holding Indian trust fund data, Judge Lamberth had erred 
by placing the burden of persuasion on Interior, disregarding its certificates on the state 
of its computer security, and failing to hold an evidentiary hearing prior to issuing the 
injunction. 

 
Soon after that, the court of appeals issued another decision reviewing several of 

Judge Lamberth’s continuing stream of orders and injunctions directed at Interior in the 
litigation.  This time, the court overturned for the second time Judge Lamberth’s attempt 
at appointment of a judicial monitor in the case, this one to report on Interior’s 
compliance with the judge’s injunction to the Department to “fix the system.”  The 
appeals court held that the appointment exceeded the district court’s authority.  Cobell v. 
Norton, 392 F.3d. 461, 477 (D.C. Cir. 2004). 

 
Then on July 12, 2005, Judge Lamberth delivered a scathing condemnation of 

Interior while issuing another injunction in the case, this one requiring Interior to give 
notice to all past or present IIM account holders that “any information related to the IIM 
Trust lands or other IIM Trust assets that current and former IIM Trust account holders 
receive from the Department of the Interior may be unreliable.”  The notice went on to 
warn IIM Trust account holders to “keep in mind the questionable reliability of IIM Trust 
information received from Interior in making any decisions affecting their trust assets.  
Cobell v. Norton, 229 F.R.D. 5 (D.D.C. 2005).  Judge Lamberth had this to say about 
Interior in issuing this injunction in the case: 

 
At times, it seems that the parties, particularly Interior, lose sight of what 

this case is really about. The case is nearly a decade old, the docket sheet contains 
over 3000 entries, and the issues are such that the parties are engaged in perpetual, 
heated litigation on several fronts simultaneously. But when one strips away the 
convoluted statutes, the technical legal complexities, the elaborate collateral 
proceedings, and the layers upon layers of interrelated orders and opinions from 
this Court and the Court of Appeals, what remains is the raw, shocking, 
humiliating truth at the bottom: After all these years, our government still treats 
Native American Indians as if they were somehow less than deserving of the 
respect that should be afforded to everyone in a society where all people are 
supposed to be equal.  

 
For those harboring hope that the stories of murder, dispossession, forced 

marches, assimilationist policy programs, and other incidents of cultural genocide 
against the Indians are merely the echoes of a horrible, bigoted government-past 
that has been sanitized by the good deeds of more recent history, this case serves 



as an appalling reminder of the evils that result when large numbers of the 
politically powerless are placed at the mercy of institutions engendered and 
controlled by a politically powerful few. It reminds us that even today our great 
democratic enterprise remains unfinished. And it reminds us, finally, that the 
terrible power of government, and the frailty of the restraints on the exercise of 
that power, are never fully revealed until government turns against the people.   

 
The Indians who brought this case are beneficiaries of a land trust created 

and maintained by the government. The Departments of the Interior and Treasury, 
as the government’s Trustee Delegates, were entrusted more than a century ago 
with both stewardship of the lands placed in trust and management and 
distribution of the revenue generated from those lands for the benefit of the 
Indians. Of course, it is unlikely that those who concocted the idea of this trust 
had the Indians’ best interests at heart—after all, the original General Allotment 
Act that created the trust was passed in 1887, at a time when the government was 
engaged in an “effort to eradicate Indian culture” that was fueled, in part, “by a 
greed for the land holdings of the tribes[.]” Cobell v. Babbitt (“Cobell V”), 91 F. 
Supp. 2d 1, 7–8 (D.D.C. 1999). But regardless of the motivations of the originator 
of the trust, one would expect, or at least hope, that the modern Interior 
department and its modern administrators would manage it in a way that reflects 
our modern understandings of how the government should treat people. Alas, our 
“modern” Interior department has time and again demonstrated that it is a 
dinosaur—the morally and culturally oblivious hand-me-down of a disgracefully 
racist and imperialist government that should have been buried a century ago, the 
last pathetic outpost of the indifference and anglocentrism we thought we had left 
behind.  

 
The present motion asks the Court to revisit what has become one in a list 

of lamentable circumstances revealed by this litigation: Despite Interior’s near 
wholesale abdication of its trust duties, the vast majority of the Indian 
beneficiaries remain unaware that anything is out of order. Interior distributes 
various kinds of information to Indian beneficiaries, and the beneficiaries, 
uninformed of the wretched state of things at Interior, make decisions that affect 
their trust assets on the basis of that information. The plaintiffs now ask the Court 
to consider the possibility that Interior’s ghastly past performance calls into 
question the reliability of any information it distributes to the Indians. If Interior 
cannot truthfully guarantee that it is providing the beneficiaries with accurate 
information on which to base decisions that materially affect their interests in the 
trust, then the beneficiaries deserve, at the very least, a warning to that effect. Any 
ordinary, reasonable trustee under similar circumstances would have given each 
and every beneficiary such a warning years ago. Unhappily, Interior is no 
ordinary trustee. 

 
Id. at 7. 
 



 Not surprisingly, the Bush Administration immediately appealed Lamberth’s 
order, and asked to have him removed from the case alleging bias against the 
government.  In July 2006, the D.C. Circuit Court of Appeals reversed Lamberth’s order 
requiring Interior to give the warning  notice to IIM account holders, and also took the 
extraordinary step of removing him as presiding judge in the Cobell  litigation.  Cobell v. 
Kempthorne, 455 F.3d  317 (D.C. Cir. 2006). According to the court of appeals: 
 

In short, in case after case the district court granted extensive relief against 
Interior, and in case after case we reversed, even under highly deferential 
standards of review. To be sure, repeated reversals, without more, are unlikely to 
justify reassignment. But here there is more. For one thing, on several occasions 
the district court or its appointees exceeded the role of impartial arbiter by issuing 
orders without hearings and by actively participating in evidence-gathering. For 
another, the July 12 opinion levels serious charges against Interior and its 
officials, charges that not only bear no relationship to the issue pending before the 
court, but also go beyond criticizing Interior for its serious failures as trustee and 
condemn the Department as an institution. 

 
From all of this evidence, “an objective observer is left with the overall 

impression,” Microsoft I, 56 F.3d at 1463, that the district court’s professed 
hostility to Interior has become “so extreme as to display clear inability to render 
fair judgment,” Liteky, 510 U.S. at 551. What distinguishes this case from one in 
which a judge has merely become “exceedingly ill disposed towards [a party 
which] has been shown to be ... thoroughly reprehensible,” id. at 550-51, is, most 
certainly, not any redeeming aspect of Interior’s behavior as trustee. Rather, what 
distinguishes this case is the combination of the content of the July 12 opinion and 
the nature of the district court’s actions. Given these seemingly unique 
circumstances, and given that “justice must satisfy the appearance of justice,” 
Offutt v. United States, 348 U.S. 11, 14 (1954)--that is, reasonable observers must 
have confidence that judicial decisions flow from the impartial application of law 
to fact, not from a judge’s animosity toward a party--we conclude, reluctantly, 
that this is one of those rare cases in which reassignment is necessary. 

 
VI. 

 
We close with a warning to the parties. In Cobell VI, we recognized that 

“the federal government has failed time and again to discharge its fiduciary 
duties,” resulting in a serious injustice that has persisted for over a century and 
that cries out for redress. Cobell VI, 240 F.3d at 1086. Yet today, five years later, 
no remedy is in sight, this case continues to consume vast amounts of judicial 
resources, and growing hostility between the parties distracts from the serious 
issues in the case. 
 
   Our ruling today presents an opportunity for a fresh start. As the litigation 
proceeds, the government must remember that although it regularly prevails on 
appeal, our many decisions in no way change the fact that it remains in breach of 



its trust responsibilities. In its capacity as trustee and as representative of all 
Americans, the government has an obligation to rise above its deplorable record 
and help fashion an effective remedy. For their part, counsel for plaintiff-
beneficiaries, as counsel to a large class of Indians and as officers of the court, 
would more ably advance their worthy cause by focusing their energies on legal 
issues rather than on attacking the government and its lawyers. 
 
  The July 12 order is vacated and the matter remanded to the chief judge of 
the district court with instructions to reassign the case. We expect both parties to 
work with the new judge to resolve this case expeditiously and fairly. 
 

Id. at 335-336. 
 
 The new judge, Hon. James Robertson, quickly held a 10-day bench trial in 
October 2007. In the order that followed, Judge Robertson, quoting heavily from 
Dickens’ Bleak House, concluded that the accounting ordered by the court could not be 
concluded: 
 

 This case has been in this courthouse for over eleven years. A “long 
procession of [judges] has come in and gone out” during that time. The “suit has, 
in course of time, become so complicated” that “no two lawyers can talk about it 
for five minutes without coming to a total disagreement as to all the premises.” It 
has been on my docket for one year, during which time I have dismissed persons 
who were still “parties in [the suit] without knowing how or why,” resolved 
dozens of motions, enforced an attorneys’ fee award that pre-dated the invasion of 
Iraq, and studied the case enough to be among the few people “alive [who] know[ 
] what it means.” “Innumerable children have been born into the cause,” and, as 
plaintiffs have reminded us on occasion, “innumerable old [plaintiffs] have died 
out of it.” I held the October 2007 bench trial in order to review defendants’ 
historical accounting work and to demonstrate that a just resolution of this 
dispute, despite what has been said, is not “perennially hopeless.” 
 
 My conclusion that Interior is unable to perform an adequate accounting 
of the IIM trust does not mean that a just resolution of this dispute is hopeless. It 
does mean that a remedy must be found for the Department’s unrepaired, and 
irreparable, breach of its fiduciary duty over the last century. And it does mean 
that the time has come to bring this suit to a close. 
 
 The Court in this case “retains substantial latitude, much more so than in 
the typical agency case, to fashion an equitable remedy,” Cobell XII, 391 F.3d at 
257, but the 1994 Act does not “have language in any way appearing to grant 
courts the same discretion that an equity court would enjoy in dealing with a 
negligent trustee.” Cobell XVII, 428 F.3d at 1075. Nor do I have the authority to 
“order broad, programmatic reform” or to provide the agency with a “detailed 
plan of action.” Cobell XVIII, 455 F.3d at 307. What has been determined to this 
point is that the Department of the Interior has not-and cannot-remedy the breach 



of its fiduciary duty to account for the IIM trust. The Clerk is directed to schedule 
a hearing for about 30 days after the issuance of this opinion for the purpose of 
discussing a process for determining an appropriate remedy. 
 

Cobell v. Kempthorne, 532 F. Supp. 2d 37, 103 (D. D.C. 2008).  
 


