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who seeks review of the merits of an ad-
verse ruling, but is frustrated by the vaga-
ries of circumstance, ought not in fairness
be forced to acquiesce in the judgment.
The same is true when mootness results
from unilateral action of the party who
prevailed below.’’  U.S. Bancorp, 513 U.S.
at 25, 115 S.Ct. 386 (citations and footnote
omitted).  Here, that unilateral action
takes the form of the decision by the Com-
monwealth—the prevailing party below—
to reject its victory in the trial court and
acquiesce in the position taken by OMSC
on appeal.

Although OMSC is entitled to vacatur of
the judgment below, we refuse to go fur-
ther and reverse the lower court’s judg-
ment on the merits.  Such a request ‘‘in-
vites us to reach the merits of the order in
question and adopt the [appellant’s] unop-
posed view of them.’’ Shelby, 435 F.3d at
46.  As we have previously explained, such
an ‘‘invitation seriously distorts the U.S.
Bancorp standard, and we decline to ac-
cept it.’’  Id.

We understand that the vacatur of the
district court’s judgment represents only a
partial victory for OMSC, which wanted
not only vacatur of the district court’s
judgment but also a decision from us on
the merits that would have preclusive ef-
fect.  However, as described above, we can
only render such decisions in the context
of a live controversy.  We do not have
such a controversy here.

Accordingly, we dismiss the appeal, va-
cate the judgment of the district court and
remand to the district court for dismissal
of the complaint.  See United States v.
Hamburg–Amerikanische Packetfahrt–Ac-
tien Gesellschaft, 239 U.S. 466, 478, 36
S.Ct. 212, 60 L.Ed. 387 (1916) (‘‘[T]he ends
of justice exact that the judgment below
should not be permitted to stand when
without any fault of the Government there

is no power to review it upon the merits.’’).
No costs are awarded.

So Ordered.
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Background:  Group of Indian tribe mem-
bers and individual tribe members brought
action for declaratory and injunctive relief,
alleging that approval by Bureau of Indian
Affairs (BIA) of lease of tribal land on
which developer sought to construct lique-
fied natural gas (LNG) terminal violated
Indian Long–Term Leasing Act, National
Environmental Policy Act (NEPA), Na-
tional Historic Preservation Act (NHPA),
Administrative Procedure Act (APA), and
Endangered Species Act (ESA) and
breached federal government’s fiduciary
duty to Indian citizens. The United States
District Court for the District of Maine,
John A. Woodcock, Jr., J., 462 F.Supp.2d
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86, dismissed for lack of jurisdiction. Plain-
tiffs appealed.

Holdings:  The Court of Appeals, Torruel-
la, Circuit Judge, held that:

(1) BIA’s change in position on appeal did
not warrant remand;

(2) plaintiffs had Article III standing to
pursue their procedural claims under
NEPA, NHPA, and ESA;

(3) plaintiffs’ interests arguably fell within
zone of interests protected by Indian
Long–Term Leasing Act, as required
for prudential standing;

(4) plaintiffs failed to state claim in alleg-
ing breach of federal government’s fi-
duciary duty to Indian citizens;

(5) plaintiffs’ claims were ripe for review;
and

(6) administrative exhaustion was not ju-
risdictional requirement.

Affirmed in part; reversed and remanded
in part.

1. Federal Courts O776
Court of Appeals reviews de novo dis-

trict court’s decision to dismiss for lack of
jurisdiction on standing and ripeness
grounds.

2. Federal Courts O34, 797
Although plaintiff has burden of clear-

ly alleging definite facts to demonstrate
that jurisdiction is proper, on review of
decision to dismiss case for lack of jurisdic-
tion on standing and ripeness grounds,
Court of Appeals construes such facts and
reasonable inferences drawn therefrom in
favor of plaintiff.

3. Indians O252
Change in position on appeal by Bu-

reau of Indian Affairs (BIA) regarding
finality of its approval of lease of tribal
land did not warrant remand of action by
group of Indian tribe members and indi-

vidual tribe members alleging that lease
approval violated federal laws, which dis-
trict court had dismissed for lack of juris-
diction on standing and ripeness grounds,
given that Court of Appeals reviewed is-
sues of standing and ripeness de novo and
had necessary information on appeal to
decide those issues.

4. Federal Civil Procedure O103.2, 103.4

Standing doctrine embraces several
judicially-imposed limits on the exercise of
federal jurisdiction, such as the general
prohibition on a litigant’s raising another
person’s legal rights, the rule barring ad-
judication of generalized grievances more
appropriately addressed in the representa-
tive branches, and the requirement that a
plaintiff’s complaint fall within the zone of
interests protected by the law invoked.

5. Federal Civil Procedure O103.2, 103.3

To satisfy the irreducible constitution-
al minimum of standing, plaintiffs must
show (1) that they have suffered an injury-
in-fact, (2) that the injury is fairly tracea-
ble to defendant’s allegedly unlawful ac-
tions, and (3) that it is likely, as opposed to
merely speculative, that the injury will be
redressed by a favorable decision.
U.S.C.A. Const. Art. 3, § 2, cl. 1.

6. Federal Civil Procedure O103.2

In the standing context, an ‘‘injury-in-
fact’’ is an invasion of a legally protected
interest which is (1) concrete and particu-
larized and (2) actual or imminent, not
conjectural or hypothetical.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

7. Federal Civil Procedure O103.2, 103.3

In cases of alleged procedural harm,
plaintiffs receive special treatment in the
Article III standing context, in that a per-
son who has been accorded a procedural
right to protect his concrete interests can
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assert that right without meeting all the
normal standards for redressability and
immediacy.  U.S.C.A. Const. Art. 3, § 2,
cl. 1.

8. Environmental Law O656
Allegations of Indian tribe members

that they were harmed by failure of Bu-
reau of Indian Affairs (BIA) to follow
procedures required by NEPA, National
Historic Preservation Act (NHPA), and
Endangered Species Act (ESA) before ap-
proving lease of tribal land upon which
developer sought to construct liquefied
natural gas (LNG) terminal brought
members’ claims within procedural stand-
ing analysis, and therefore members, to
establish injury-in-fact, only had to show
that NEPA, NHPA, and ESA were de-
signed to protect some threatened con-
crete interest personal to them.  U.S.C.A.
Const. Art. 3, § 2, cl. 1; National Historic
Preservation Act, § 1 et seq., 16 U.S.C.A.
§ 470 et seq.; Endangered Species Act of
1973, § 2 et seq., 16 U.S.C.A. § 1531 et
seq.; National Environmental Policy Act
of 1969, § 2 et seq., 42 U.S.C.A. § 4321 et
seq.

9. Environmental Law O656
Under procedural standing analysis,

Indian tribe members alleged sufficient in-
jury-in-fact for standing to pursue their
procedural claims against Bureau of Indian
Affairs (BIA) under NEPA, National His-
toric Preservation Act (NHPA), and En-
dangered Species Act (ESA) based upon
BIA’s approval of lease of tribal land upon
which developer planned to build liquefied
natural gas (LNG) terminal, given that
members lived near affected land and used
it and surrounding waters for variety of
ceremonial and community purposes, and
that approved lease was change in land use
that allegedly endangered environment,
historic preservation of tribal land, and
protected animal species in area, harms
against which statutes relied upon by

members were designed to protect.
U.S.C.A. Const. Art. 3, § 2, cl. 1; National
Historic Preservation Act, § 1 et seq., 16
U.S.C.A. § 470 et seq.; Endangered Spe-
cies Act of 1973, § 2 et seq., 16 U.S.C.A.
§ 1531 et seq.; National Environmental
Policy Act of 1969, § 2 et seq., 42 U.S.C.A.
§ 4321 et seq.

10. Environmental Law O656
Although potential harm to tribal land

resulting from proposed construction
thereon of liquefied natural gas (LNG)
terminal was not certain, procedural injury
suffered by Indian tribe members due to
alleged failure of Bureau of Indian Affairs
(BIA) to comply with requirements of
NEPA, National Historic Preservation Act
(NHPA), and Endangered Species Act
(ESA) before approving lease of affected
land had already occurred, and therefore
members satisfied causation element of
Article III standing in their action chal-
lenging lease approval.  U.S.C.A. Const.
Art. 3, § 2, cl. 1; National Historic Preser-
vation Act, § 1 et seq., 16 U.S.C.A. § 470
et seq.; Endangered Species Act of 1973,
§ 2 et seq., 16 U.S.C.A. § 1531 et seq.;
National Environmental Policy Act of
1969, § 2 et seq., 42 U.S.C.A. § 4321 et
seq.

11. Environmental Law O656
Indian tribe members satisfied re-

dressability requirement for Article III
standing in their action challenging ap-
proval by Bureau of Indian Affairs (BIA)
of lease of tribal land upon which develop-
er planned to build liquefied natural gas
(LNG) terminal, inasmuch as there was at
least a possibility that BIA would be con-
vinced to withhold its approval of lease
after conducting review allegedly required
pursuant to NEPA, National Historic
Preservation Act (NHPA), and Endan-
gered Species Act (ESA).  U.S.C.A. Const.
Art. 3, § 2, cl. 1; National Historic Preser-
vation Act, § 1 et seq., 16 U.S.C.A. § 470
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et seq.; Endangered Species Act of 1973,
§ 2 et seq., 16 U.S.C.A. § 1531 et seq.;
National Environmental Policy Act of
1969, § 2 et seq., 42 U.S.C.A. § 4321 et
seq.

12. Federal Civil Procedure O103.3
All that is required to meet the re-

dressability requirement of Article III
standing in cases of procedural injury is
some possibility that the requested relief
will prompt the injury-causing party to
reconsider the decision that allegedly
harmed the litigant.  U.S.C.A. Const. Art.
3, § 2, cl. 1.

13. Environmental Law O652, 656
Group of Indian tribe members and

individual tribe members had prudential
standing to pursue their claims that Bu-
reau of Indian Affairs (BIA) violated
NEPA, National Historic Preservation Act
(NHPA), and Endangered Species Act
(ESA) when it approved lease of tribal
land upon which developer planned to
build liquefied natural gas (LNG) terminal,
given that alleged violations and injuries
were of the sort that such statutes were
designed to protect, and that plaintiffs
were asserting their own interests, rather
than those of third parties.  National His-
toric Preservation Act, § 1 et seq., 16
U.S.C.A. § 470 et seq.; Endangered Spe-
cies Act of 1973, § 2 et seq., 16 U.S.C.A.
§ 1531 et seq.; National Environmental
Policy Act of 1969, § 2 et seq., 42 U.S.C.A.
§ 4321 et seq.

14. Environmental Law O652
Group of Indian tribe members had

organizational standing to challenge ap-
proval by Bureau of Indian Affairs (BIA)
of lease of tribal land upon which develop-
er planned to build liquefied natural gas
(LNG) terminal pursuant to NEPA, Na-
tional Historic Preservation Act (NHPA),
and Endangered Species Act (ESA), inas-
much as interests asserted and evaluated
were those of group’s individual members,

interests in affected land were germane to
objectives for which group was formed,
and neither claims nor requested relief
required personal participation of affected
individuals.  National Historic Preserva-
tion Act, § 1 et seq., 16 U.S.C.A. § 470 et
seq.; Endangered Species Act of 1973, § 2
et seq., 16 U.S.C.A. § 1531 et seq.; Nation-
al Environmental Policy Act of 1969, § 2 et
seq., 42 U.S.C.A. § 4321 et seq.

15. Environmental Law O652, 656
Interests of group of Indian tribe

members and individual tribe members ar-
guably fell within zone of interests pro-
tected by Indian Long–Term Leasing Act,
as required for group and individual mem-
bers to have prudential standing to chal-
lenge approval by Bureau of Indian Af-
fairs (BIA) of lease of tribal land upon
which developer planned to build liquefied
natural gas (LNG) terminal, given that
members had concrete and particularized
interest in lands and environment sur-
rounding affected property, which they
used for variety of ceremonial and commu-
nity purposes, and that their interests
were consistent with Act, which was in-
tended to protect Native American inter-
ests and ensure that parties to lease ade-
quately considered its impacts.  Indian
Long-Term Leasing Act, § 1(a), 25
U.S.C.A. § 415(a); 25 C.F.R. §§ 2.2,
162.113.

16. Administrative Law and Procedure
O666

Zone-of-interest test for prudential
standing is a guide for deciding whether,
in view of Congress’s evident intent to
make agency action presumptively review-
able, a particular plaintiff should be heard
to complain of a particular agency decision.

17. Administrative Law and Procedure
O666

 Federal Civil Procedure O103.2
When plaintiff is not the subject of

regulatory action, prudential standing re-
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quirements may be satisfied under zone-of-
interests test so long as plaintiff’s interests
are not so marginally related to or incon-
sistent with the purposes implicit in the
statute that it cannot reasonably be as-
sumed that Congress intended to permit
the suit.

18. Indians O179

To the extent that they sought to
assert separate cause of action from their
claim under Indian Long–Term Leasing
Act, group of Indian tribe members and
individual tribe members failed to state
claim when they alleged that Bureau of
Indian Affairs (BIA) breached federal gov-
ernment’s fiduciary duty to Indian citizens
by approving lease of tribal land upon
which developer planned to build liquefied
natural gas (LNG) terminal, given that
members were not land owners and BIA
did not manage their interests in a fiducia-
ry capacity, and that members could not
claim a specific trust relationship created
by government’s general obligation to con-
sider their interests before approving a
lease under Act.  Indian Long-Term Leas-
ing Act, § 1, 25 U.S.C.A. § 415.

19. Indians O105

General trust relationship between the
United States and the Indian people is
insufficient to establish specific fiduciary
duties;  substantive statutes and regula-
tions must expressly create a fiduciary re-
lationship that gives rise to defined obli-
gations.

20. Federal Civil Procedure O103.2

 Federal Courts O12.1

Whereas ‘‘standing’’ asks ‘‘who’’ may
bring a claim, ‘‘ripeness’’ concerns ‘‘when’’
a claim may be brought.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

21. Federal Courts O12.1

To determine whether a particular
claim is ripe, courts generally evaluate the
fitness of the issues for judicial decision
and the hardship to the parties of with-
holding court consideration.

22. Federal Courts O13

Claims in which group of Indian tribe
members and individual tribe members al-
leged that Bureau of Indian Affairs (BIA)
failed to comply with various federal laws
before approving lease of tribal land upon
which developer planned to build liquefied
natural gas (LNG) terminal were ripe for
review.

23. Federal Courts O13

A person with standing, who is injured
by a failure to comply with statutory pro-
cedure, may complain of that failure at the
time the failure takes place, for the claim
can never get riper.

24. Environmental Law O665

Although mandatory, subject to cer-
tain exceptions, administrative exhaustion
was not jurisdictional requirement in ac-
tion in which group of Indian tribe mem-
bers and individual tribe members alleged
that Bureau of Indian Affairs (BIA) failed
to comply with federal law, including Indi-
an Long–Term Leasing Act, NEPA, Na-
tional Historic Preservation Act (NHPA),
and Endangered Species Act (ESA), be-
fore approving lease of tribal land upon
which developer planned to build liquefied
natural gas (LNG) terminal, given that
finality requirement of Administrative Pro-
cedure Act (APA) was not jurisdictional,
and that Indian Long–Term Leasing Act
contained no language suggesting that
Congress intended exhaustion to be pre-
requisite to federal court review of BIA
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lease approvals.  5 U.S.C.A. § 551 et seq.;
National Historic Preservation Act, § 1 et
seq., 16 U.S.C.A. § 470 et seq.; Endan-
gered Species Act of 1973, § 2 et seq., 16
U.S.C.A. § 1531 et seq.; Indian Long-
Term Leasing Act, § 1, 25 U.S.C.A. § 415;
National Environmental Policy Act of
1969, § 2 et seq., 42 U.S.C.A. § 4321 et
seq.

25. Administrative Law and Procedure
O229

Exhaustion of administrative remedies
is a jurisdictional requirement only when
Congress clearly ranks it as such.

Patrick A. Parenteau, with whom Justin
E. Kolber and David K. Mears, of the
Environmental and Natural Resources
Law Clinic, Vermont Law School, were on
brief, for appellants.

M. Alice Thurston, Attorney, Environ-
ment and Natural Resources Division,
U.S. Department of Justice, with whom
Matthew J. McKeown, Acting Assistant
Attorney General, Caroline M. Blanco,
Sara E. Culley, Rebecca J. Riley, Eliza-
beth Ann Peterson, John Harrington As-
sistant Regional Solicitor, Department of
the Interior, and Stephen L. Simpson, As-
sistant Solicitor for Trust Responsibility,
Department of the Interior, were on brief,
for appellees.

Before TORRUELLA and LIPEZ,
Circuit Judges, and FUST iE,* District
Judge.

TORRUELLA, Circuit Judge.

This appeal arises from the Bureau of
Indian Affairs (‘‘BIA’’) approval of a lease
of Passamaquoddy tribal land to a develop-
er who wishes to construct a Liquified
Natural Gas (‘‘LNG’’) terminal in part on
that land.  Nulankeyutmonen Nkihtaqmi-
kon 1 (‘‘NN’’), a group of tribe members
who oppose construction of the LNG ter-
minal, and several individual tribe mem-
bers (collectively, ‘‘Plaintiffs’’) challenge
the district court’s dismissal of their case
for lack of jurisdiction.  After careful re-
view, and based in large part on the BIA’s
change of position on appeal regarding the
finality of its lease approval, we conclude
that Plaintiffs have standing and that their
claims are ripe for review, and therefore
that the district court has jurisdiction to
adjudicate Plaintiffs’ claims.  We thus re-
verse the dismissal of this suit by the
district court and remand the case for
further action consistent with this opinion.

I. Background

A. Quoddy Bay Lease

The complicated nature of this case re-
quires a slightly extended introduction.
Part of the complexity stems from the fact
that neither of the litigants are parties to
the lease agreement that precipitated this
dispute.  The lease at issue is between the
Pleasant Point Passamaquoddy Reserva-
tion 2 and Quoddy Bay, LLC (‘‘Quoddy
Bay’’), a developer seeking to construct an
LNG terminal on tribal lands.  In May

* Of the District of Puerto Rico, sitting by desig-
nation.

1. ‘‘Nulankeyutmonen Nkihtaqmikon’’ trans-
lates into English from the Passamaquoddy
language as ‘‘We Protect the Homeland.’’  It
is pronounced ‘‘Nu-lahnk-kay-yoot-mah-nin
Nee-kaht-mee-kahn.’’

2. The Passamaquoddy Tribe, a federally rec-
ognized Indian tribe, maintains two separate
reservations, Pleasant Point and Indian Town-
ship, both in Maine.  While each Reservation
has its own elected tribal government, a Joint
Tribal Council manages lands held in com-
mon.  The Joint Tribal Council has author-
ized each community to lease tribal land with-
in its own reservation.
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2005, these parties formalized a ground
lease agreement (‘‘Quoddy Bay Lease’’),
which would allow Quoddy Bay to develop
a LNG terminal on a 3/4–acre portion of
tribally owned land known as Split Rock,
pending federal approval of the project.
The fifty-year lease is a complex and mul-
tistage contract, contemplating four dis-
tinct phases:  Permitting, Construction,
Operations, and Removal and Remedia-
tion.  The latter periods call for heavily
invasive construction and operation of the
LNG terminal.  The permitting period,
however, allows only less-invasive testing
and surveying, necessary for obtaining
Federal Energy Regulatory Commission
(‘‘FERC’’) approval.3  During this initial
period, Quoddy Bay is limited to

a non-exclusive right and license to en-
ter upon and restrict access to the
Premises, at any time and from time to
time, to inspect, to examine, to survey,
and to conduct, soil tests, borings, instal-
lation of water monitoring wells, and
other engineering, geotechnical, ar-
chaeological, and architectural tests and
studies on the Premises, and otherwise
to do that which, in Tenant’s reasonable
discretion, is necessary to conduct due
diligence, to secure Permits and to de-

termine the suitability of the Premises
for the LNG Project.4

The Tribal Council approved the lease
on May 19, 2005, and pursuant to the
Indian Long–Term Leasing Act of 1955
(‘‘Leasing Act’’), 25 U.S.C. § 415, sent the
lease to the BIA for review.  On June 1,
2005, the BIA approved the lease.5  At the
same time, the BIA issued a Categorical
Exclusion Checklist, indicating that

lease approval is solely for the site in-
vestigation required for the [FERC]
permitting process in the development
of an [Environmental Impact Statement
(‘‘EIS’’) ] TTTT [C]omplete environmen-
tal analysis and EIS development [will]
be conducted through the FERC per-
mitting process.  Continuing the lease
beyond the investigation period is con-
tingent upon FERC permit approval,
acceptability of the EIS analysis and in-
significant impact on the leased proper-
ty.  The BIA will be a Cooperating
Agency for the EIS development
through FERC.

The BIA determined that the site investi-
gation fell within the definition of a Cate-
gorical Exclusion, such that an EIS was
not required prior to approval of the
lease.6

3. For LNG import facilities located onshore
and near shore in state waters, FERC has ‘‘to
approve or deny an application for the siting,
construction, expansion, or operation of an
LNG terminal.’’  15 U.S.C. § 717b(e)(1).
FERC reviews proposed LNG facilities with
the cooperation of numerous federal, state,
and local agencies, and with the input of
other interested parties.  71 Fed.Reg. 14,200–
201 (March, 21, 2006) (explaining the process
FERC will undertake to review the Quoddy
Bay LNG project).

4. At oral argument, Plaintiffs suggested that
even during the site investigation period,
Quoddy Bay was granted a right to exclude.
Our analysis, however, does not depend on
this allegation.

5. The lease approval itself is a brief, one-
sentence form attached at the end of the
lease.  It was signed by the Director of the
Eastern Region of the BIA, Franklin Keel, and
stated simply, ‘‘Approved:  Secretary of the
Interior.’’

6. The National Environmental Policy Act of
1969, 42 U.S.C. § 4321 et seq., requires feder-
al agencies to assess environmental impact
before taking any ‘‘action[ ] significantly af-
fecting the quality of the human environ-
ment.’’  42 U.S.C. § 4332(2)(C).  A detailed
EIS is not required, however, for ‘‘cate-
gor[ies] of actions which do not individually
or cumulatively have a significant effect on
the human environment and which have been
found to have no such effect in procedures
adopted by a Federal agency in implementa-
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B. Plaintiffs

In opposition to the LNG project, a
group of private citizens banded together
to form NN.  NN members live on Passa-
maquoddy Tribal lands in Maine, though
none possess individual ownership rights
in Split Rock. They oppose the construc-
tion of the Quoddy Bay LNG terminal out
of concern that ‘‘it will fundamentally and
permanently transform the Split Rock site
from a natural beach area with historical,
cultural, religious, and recreational signifi-
cance, to an industrial zone that will not be
accessible to the members of the group.’’

Plaintiffs—NN and individual tribe
members—live within a mile of Split Rock
and/or use the leased land for traditional
tribal ceremonies, community events, and
recreation.  According to Plaintiffs, Split
Rock is the Tribe’s ‘‘only remaining com-
munity space.’’

C. Procedural History

On November 2, 2005, Plaintiffs initiated
this suit claiming that the BIA’s approval
of the Quoddy Bay Lease violated the
Leasing Act, 25 U.S.C. § 415;  the Nation-
al Environmental Policy Act of 1969
(‘‘NEPA’’), 42 U.S.C. § 4321 et seq.;  the
National Historic Preservation Act
(‘‘NHPA’’), 16 U.S.C. § 470 et seq.;  the
Administrative Procedure Act (‘‘APA’’), 5
U.S.C. §§ 701–706;  and the Endangered
Species Act (‘‘ESA’’), 16 U.S.C. § 1531 et
seq.  Specifically, Plaintiffs complain that
the BIA failed to appraise the land, to

prepare an environmental assessment, to
provide an opportunity for public com-
ment, or to consider the historical, reli-
gious, and cultural significance of the
leased land.  Plaintiffs later added a claim
that, by violating the above statutes, the
BIA had breached the federal govern-
ment’s fiduciary duty to Indian citizens
(the ‘‘Trust Obligation’’ claim).7

The BIA moved to dismiss for lack of
jurisdiction, contending that Plaintiffs
lacked standing and that their claims were
not yet ripe.  On November 16, 2006, the
district court dismissed all of Plaintiffs’
claims, concluding that the NEPA, NHPA,
and Trust Obligation claims were not ripe
and that Plaintiffs lacked standing to bring
the NEPA, NHPA, ESA, and Leasing Act
claims.8  Nulankeyutmonen Nkihtaqmi-
kon v. Impson, 462 F.Supp.2d 86 (D.Me.
2006).  Plaintiffs now appeal the dismissal.

II. Standard of Review

[1, 2] We review de novo the district
court’s decision to dismiss for lack of juris-
diction on standing and ripeness grounds.
Mangual v. Rotger–Sabat, 317 F.3d 45, 56
(1st Cir.2003).  The plaintiff has the bur-
den of clearly alleging definite facts to
demonstrate that jurisdiction is proper.
Dubois v. U.S. Dep’t of Agric., 102 F.3d
1273, 1281 (1st Cir.1996).  We then con-
strue such facts and the reasonable infer-
ences drawn therefrom in favor of the
plaintiff.  See N.H. Right to Life Political
Action Comm. v. Gardner, 99 F.3d 8, 12
(1st Cir.1996).

tion of these regulations.’’  40 C.F.R. 1508.4.
The BIA has adopted procedures governing
which of its activities constitute such ‘‘Cate-
gorical Exclusions,’’ and in this case, using
the Checklist, determined that the Quoddy
Bay Lease fell within its exclusion for ‘‘data
gathering activities.’’  See National Environ-
mental Policy Act;  Revised Implementing
Procedures, 53 Fed.Reg. 10,439, 10,442 (Mar.
31, 1988).

7. The procedural history of this case is ex-
plained in more detail in the district court’s
opinion.  See Nulankeyutmonen Nkihtaqmi-
kon v. Impson, 462 F.Supp.2d 86, 89–90
(D.Me.2006).

8. The APA claim was dismissed because,
without the other statutory claims, NN had no
private right of action.  Nulankeyutmonen
Nkihtaqmikon, 462 F.Supp.2d at 112.
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III. Finality of Lease Approval

[3] Plaintiffs ask us to forego review of
the standing and ripeness issues and in-
stead remand the case to the district court
based on the BIA’s ‘‘reversal of position’’
regarding the finality of its lease approval.
Plaintiffs claim that the BIA argued before
the district court that lease approval was
limited to site investigation and was revo-
cable upon further review by the BIA, and
that the district court relied heavily on
these representations.  On appeal, the
BIA concedes that its lease approval is
final.  It argues instead—but to the same
effect—that ‘‘implementation of the lease
is contingent upon multiple factors, includ-
ing FERC authorization,’’ and that there-
fore Plaintiffs’ alleged injuries resulting
from construction of the LNG terminal are
too attenuated to satisfy standing and ripe-
ness requirements.

Because we review the standing and
ripeness issues de novo, and because we
have all the information we need to decide
these issues, we see no reason to remand.
We approach the standing and ripeness
issues assuming—as everyone agrees—
that the BIA has completed its lease ap-
proval process and will not have another
opportunity to review the lease.  For pur-
poses of our review, we also assume, as
alleged by Plaintiffs, that the BIA has
failed to meet its federal obligations with
respect to the lease approval.  Whether or
not this is true is a question on the merits
of Plaintiffs’ case, which we need not ad-
dress at this stage of the proceedings.9

IV. Standing

[4] The doctrine of standing addresses
whether a particular plaintiff has ‘‘such a
personal stake in the outcome of [a] con-

troversy as to assure that concrete ad-
verseness which sharpens the presentation
of issues upon which the court so largely
depends for illumination.’’  Baker v. Carr,
369 U.S. 186, 204, 82 S.Ct. 691, 7 L.Ed.2d
663 (1962).  The core of the doctrine arises
from the constitutional requirement that
federal courts act only on ‘‘Cases’’ or ‘‘Con-
troversies.’’  Lujan v. Defenders of Wild-
life, 504 U.S. 555, 560, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992);  see also U.S. Const.
art. III, § 2. In addition, ‘‘[s]tanding doc-
trine embraces several judicially self-im-
posed limits on the exercise of federal
jurisdiction, such as the general prohibi-
tion on a litigant’s raising another person’s
legal rights, the rule barring adjudication
of generalized grievances more appropri-
ately addressed in the representative
branches, and the requirement that a
plaintiff’s complaint fall within the zone of
interests protected by the law invoked.’’
Allen v. Wright, 468 U.S. 737, 751, 104
S.Ct. 3315, 82 L.Ed.2d 556 (1984).  We
begin with the challenged constitutional
elements of standing before moving on to
the additional prudential concerns.

A. NEPA, NHPA, and ESA Claims

[5, 6] To satisfy the ‘‘irreducible consti-
tutional minimum of standing,’’ Plaintiffs
must show (1) that they have suffered an
injury in fact, (2) that the injury is fairly
traceable to the BIA’s allegedly unlawful
actions, and (3) that ‘‘it [is] likely, as op-
posed to merely speculative, that the inju-
ry will be redressed by a favorable deci-
sion.’’  Lujan, 504 U.S. at 560–61, 112
S.Ct. 2130 (internal quotation marks omit-
ted).  An ‘‘injury in fact’’ is ‘‘an invasion of
a legally protected interest which is (a)
concrete and particularized and (b) actual

9. In particular, the argument that the BIA
will participate in the FERC permitting pro-
cess—and therefore that the BIA will have
other chances to prevent the construction of

the LNG terminal—properly goes to the mer-
its of the case, i.e., whether the BIA has
fulfilled its duties.
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or imminent, not conjectural or hypotheti-
cal.’’  Id. at 560, 112 S.Ct. 2130 (internal
citations, footnote, and internal quotation
marks omitted).

[7, 8] In cases of alleged procedural
harm, however, plaintiffs receive ‘‘special
treatment.’’  Dubois, 102 F.3d at 1281 n.
10 (internal quotation marks omitted).
‘‘The person who has been accorded a
procedural right to protect his concrete
interests can assert that right without
meeting all the normal standards for re-
dressability and immediacy.’’  Lujan, 504
U.S. at 572 n. 7, 112 S.Ct. 2130. For exam-
ple,

one living adjacent to the site for pro-
posed construction of a federally li-
censed dam has standing to challenge
the licensing agency’s failure to prepare
an environmental impact statement,
even though he cannot establish with
any certainty that the statement will
cause the license to be withheld or al-
tered, and even though the dam will not
be completed for many years.

Id.

[9] The case before us is very similar
to the above example described by the
Supreme Court in Lujan.  Plaintiffs allege
that they have been harmed by the BIA’s
failure to follow the procedures required
by NEPA, NHPA, and ESA before ap-
proving the Quoddy Bay lease,10 bringing
their claims within the procedural standing
analysis.  With immediacy concerns re-
laxed, to establish an injury in fact, Plain-
tiffs need only show that NEPA, NHPA,

and ESA were ‘‘designed to protect some
threatened concrete interest’’ personal to
Plaintiffs.  Id. at 572–73 nn. 7–8, 112 S.Ct.
2130;  see also Ashley Creek Phosphate Co.
v. Norton, 420 F.3d 934, 938 & n. 2 (9th
Cir.2005) (focusing on the question of
whether the procedures at issue ‘‘protect
the plaintiff’s concrete interest’’).  Here,
Plaintiffs’ concrete and particularized in-
terest is clear:  They not only live very
near Split Rock, but they also use the land
and surrounding waters for a variety of
ceremonial and community purposes.  See,
e.g., Lujan, 504 U.S. at 572 n. 7, 112 S.Ct.
2130 (‘‘[O]ne living adjacent to the site for
proposed construction of a federally li-
censed dam has standing to challenge the
licensing agency’s failure to prepare an
environmental impact statementTTTT’’);
Dubois, 102 F.3d at 1282–83 (finding suffi-
cient interest where litigant regularly visit-
ed and ‘‘engaged in recreational activities’’
in the subject area);  see also Ashley Creek
Phosphate Co., 420 F.3d at 938 (‘‘[P]lain-
tiffs who use the area threatened by a
proposed action or who own land near the
site of a proposed action have little difficul-
ty establishing a concrete interest.’’).  The
now-approved lease constitutes a ‘‘change
in land use,’’ which allegedly endangers
the environment, the historic preservation
of tribal land, and protected animal species
in the area.  The statutes in question were
specifically designed to protect against
these very dangers by requiring federal
agencies, like the BIA, to consider these
dangers before taking action.  See Massa-

10. For example, Count One of Plaintiffs’ Sec-
ond Amended Complaint alleges, inter alia,
that ‘‘[t]he BIA breached its duty under NEPA
by issuing a Categorical Exclusion for the
lease approval because the effects of the
ground lease constitute extraordinary circum-
stances that preclude it from categorical ex-
emption under Appendix 2 of the BIA’s De-
partmental Manual.’’  Count Three alleges
that ‘‘[t]he BIA breached its duty under sec-

tion 470a(d)(6) of the NHPA by failing to
consult with the tribe before approving the
ground lease on a site of religious and cultur-
al significance to the Passamaquoddy Tribe
and which is eligible for listing on the Regis-
try of Historic Places.’’  Plaintiffs’ ESA com-
plaint alleges, inter alia, that the BIA failed to
consult with the National Marine Fisheries
Service as to the impacts of the lease on
certain whales.
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chusetts v. Watt, 716 F.2d 946, 952 (1st
Cir.1983) (discussing the purposes of
NEPA).  Plaintiffs have therefore alleged
a sufficient injury in fact to establish
standing to pursue their procedural claims
under NEPA, NHPA, and ESA.

[10] The BIA focuses its arguments on
the causation requirement of standing.
The agency characterizes Plaintiffs’ al-
leged injury as the harm to Split Rock,
and consequently, Plaintiffs’ interests in
the land, resulting from the impacts of the
construction of the LNG terminal.  It goes
on to argue that any such harms are not
fairly traceable to the BIA’s lease approv-
al because the LNG terminal cannot be
constructed until Quoddy Bay receives
FERC approval, which is unpredictable.11

Sea Shore Corp. v. Sullivan, 158 F.3d 51,
56 (1st Cir.1998) (‘‘[T]he injury is not im-
minent because it depends upon several
tenuous contingencies.’’).  This argument
misapprehends the injury claimed by
Plaintiffs.  While it is true that the poten-
tial harm to Split Rock, and therefore to
Plaintiffs, as a result of the construction of
the LNG terminal is not certain, the pro-
cedural injury alleged by Plaintiffs has
already occurred.  See Watt, 716 F.2d at
952 (‘‘[W]hen a decision to which NEPA
obligations attach is made without the in-
formed environmental consideration that
NEPA requires, the harm that NEPA in-
tends to prevent has been suffered.’’).
The procedures at issue seek to minimize
the risk of future harm by ‘‘influenc[ing]
the decisionmaking process;  [their] aim is
to make government officials notice envi-
ronmental [and other] considerations and
take them into account.’’  Id. The lease
contemplates construction and operation of
a LNG terminal, and it is the risks posed
by the implementation of the lease which

the BIA is required to consider under
NEPA, NHPA, and ESA. As discussed
above, Plaintiffs have clearly established a
demonstrable risk to their interests in
Split Rock as a result of the BIA’s alleged
failure to adequately assess the dangers
associated with the lease as required by
federal law.  Cf. Sierra Club v. Marsh, 872
F.2d 497, 500 (1st Cir.1989) (‘‘[T]he [irrep-
arable] harm consists of the added risk to
the environment that takes place when
governmental decisionmakers make up
their minds without having before them an
analysis (with prior public comment) of the
likely effects of their decision upon the
environment.’’).

[11, 12] Finally, Plaintiffs meet the re-
dressability requirement of Article III
standing.  All that is required in cases of
procedural injury is ‘‘some possibility that
the requested relief will prompt the injury-
causing party to reconsider the decision
that allegedly harmed the litigant.’’  Mas-
sachusetts v. EPA, ––– U.S. ––––, 127
S.Ct. 1438, 1453, 167 L.Ed.2d 248 (2007).
Here, although Plaintiffs cannot establish
with any certainty that the requested pro-
cedures will change the BIA’s collective
mind, there is at least a chance that proper
consideration would convince the BIA to
withhold approval of the lease.

[13, 14] Although the BIA does not
challenge Plaintiffs’ prudential standing to
pursue the NEPA, NHPA, and ESA
claims on appeal, it is clear from our dis-
cussion above that ‘‘the violations and inju-
ries alleged in the complaint are the sort
that [these statutes] were specifically de-
signed to protect,’’ and that Plaintiffs are
asserting their own interests, rather than

11. While the BIA frames this argument as one
involving causation, it is actually a question of
imminence under the injury-in-fact analysis.

As stated above, and shown by the Lujan
example, immediacy is not of particular con-
cern here.
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those of third parties.12  Dubois, 102 F.3d
at 1283 (internal quotation marks omitted).
We accordingly find that Plaintiffs have
established standing to pursue their proce-
dural claims under these statutes.

B. Leasing Act Claim

[15, 16] The prudential standing con-
cern at issue here is whether Plaintiffs’
Leasing Act claim ‘‘fall[s] within the zone
of interests protected by the law in-
voked.’’ 13  Allen, 468 U.S. at 751, 104 S.Ct.
3315.  ‘‘The ‘zone of interest’ test is a
guide for deciding whether, in view of Con-
gress’ evident intent to make agency ac-
tion presumptively reviewable, a particular
plaintiff should be heard to complain of a
particular agency decision.’’  Clarke v. Sec.
Indus. Ass’n, 479 U.S. 388, 399, 107 S.Ct.
750, 93 L.Ed.2d 757 (1987).

We disagree with the district court’s
conclusion that Plaintiffs do not fall within
the zone of interests protected by the
Leasing Act. It is true, as the district court
emphasized, that the Leasing Act requires
federal approval when ‘‘ ‘restricted Indian
lands, whether tribally or individually
owned, [are] leased by the Indian own-
ers.’ ’’  Nulankeyutmonen Nkihtaqmikon,
462 F.Supp.2d at 110 (quoting 25 U.S.C.
§ 415(a)).  The district court also agreed
that ‘‘Plaintiffs are almost certainly correct
that the Leasing Act was intended to pro-
tect ‘Indian tribes and their members.’ ’’
Id. (quoting San Xavier Dev. Auth. v.
Charles, 237 F.3d 1149, 1153 (9th Cir.
2001)).  But we do not read the former

passage referring to ‘‘Indian owners’’ to
suggest that the duty owed by the BIA
under the Leasing Act is limited to the
land owners regulated by the Act. But see
Bullcreek v. U.S. Dep’t of Interior, 426
F.Supp.2d 1221, 1230 (D.Utah 2006) (deny-
ing standing to tribal members with no
property interest in the leased land be-
cause the act refers to ‘‘Indian Landown-
ers’’).  Rather, it clearly appears to us to
be a limitation on the leases subject to the
Leasing Act.

The federal government’s duty under
the Leasing Act, through the BIA, is to
ensure that the parties to a lease of Indian
land have given adequate consideration to
the impacts of the lease on, inter alia,
neighboring lands and the environment.
25 U.S.C. § 415(a).  The land owners pre-
sumably have a vested interest in a lease’s
approval, so it stands to reason that they
would rarely challenge the BIA’s failure to
comply with federal law in approving the
lease.  Congress surely intended, there-
fore, for other tribal members whose inter-
ests would be adversely affected by the
lease’s impacts to complain of the agency’s
action.  See Clarke, 479 U.S. at 399, 107
S.Ct. 750.  This conclusion is bolstered by
the BIA’s own regulations, which allow
‘‘any person whose interests could be ad-
versely affected by a decision in an appeal’’
to request review of an agency action.  25
C.F.R. § 2.2;  see also id. § 162.113 (allow-
ing appeal of BIA lease approvals pursu-
ant to 25 C.F.R. pt. 2).

12. NN’s organizational standing is clear:  the
interests asserted and evaluated are those of
the individual members, see Dubois, 102 F.3d
at 1281 (‘‘A membership organization TTT

may assert the claims of its members, provid-
ed that one or more of its members would
satisfy the individual requirements for stand-
ing.’’);  the interests in Split Rock are ‘‘ger-
mane to the objectives for which [NN] was
formed,’’ id. at 1281 n. 11;  and there is no

reason the claim or requested relief ‘‘requires
the personal participation of affected individ-
uals,’’ id.

13. Neither party raises constitutional stand-
ing concerns on appeal, and we see no obsta-
cle to constitutional standing for the same
reasons discussed above with respect to
standing under NEPA, NHPA, and ESA.
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[17] Furthermore, ‘‘[t]he [‘zone of in-
terests’] test is not meant to be especially
demanding.’’  Clarke, 479 U.S. at 399–400,
107 S.Ct. 750 (‘‘[I]n particular, there need
be no indication of congressional purpose
to benefit the would-be plaintiff.’’);  see
also Dennis v. Higgins, 498 U.S. 439, 461,
111 S.Ct. 865, 112 L.Ed.2d 969 (1991)
(‘‘The plaintiff need only demonstrate a
plausible relationship between his interest
and the policies to be advanced by the
relevant provision.’’ (internal quotation
marks omitted)).  When a plaintiff is not
the subject of the regulatory action, as
here, prudential standing requirements
may be satisfied so long as ‘‘the plaintiff’s
interests are [not] so marginally related to
or inconsistent with the purposes implicit
in the statute that it cannot reasonably be
assumed that Congress intended to permit
the suit.’’  Id. Here, Plaintiffs have demon-
strated, as discussed above, their concrete
and particularized interest in the lands and
environment surrounding Split Rock.14

These interests are explicitly addressed in
the Leasing Act as ones that the BIA must
consider before granting approval of the
lease.  They are therefore not peripheral
interests.  Plaintiffs’ interests are also
consistent with the statute, which was ‘‘in-
tended to protect TTT Native American
interests,’’ Rosebud Sioux Tribe v. McDi-

vitt, 286 F.3d 1031, 1036–37 (8th Cir.2002)
(referring to 25 U.S.C. § 416, an analog to
§ 415), and to ensure that the parties to
the lease have adequately considered its
impacts.  Thus, we find that Plaintiffs
meet the prudential standing requirement
that their interests arguably fall within the
zone of interests protected by the Leasing
Act.15 See Ass’n of Data Processing Serv.
Orgs., Inc. v. Camp, 397 U.S. 150, 153, 90
S.Ct. 827, 25 L.Ed.2d 184 (1970) (‘‘The
question of standing TTT concerns, apart
from the ‘case’ or ‘controversy’ test, the
question whether the interest sought to be
protected by the complainant is arguably
within the zone of interests to be protected
or regulated by the statute or constitution-
al guarantee in question.’’).

V. Trust Obligation Claim

The district court also dismissed Plain-
tiffs’ claim of breach of fiduciary duty to
the extent that it was a separate cause of
action from the Leasing Act claim.16  Nu-
lankeyutmonen Nkihtaqmikon, 462
F.Supp.2d at 111 (‘‘[A] generalized claim of
violation of a fiduciary duty, which is not
tethered to any statute or regulation, can-
not stand.’’).  On appeal, Plaintiffs argue
that ‘‘the district court erred because the
Indian Leasing Act is a codification of the

14. The BIA suggests that we not consider
Plaintiffs’ argument that the zone of interests
protected by the Leasing Act encompasses
Plaintiffs’ environmental concerns, because
they make this argument for the first time on
appeal.  Plaintiffs, however, point to specific
language in their complaint and in the tran-
script that shows they raised the issue before
the district court.  Additionally, though not
dispositive, the BIA is hardly in an equitable
position to make such a claim considering its
shift in position on crucial issues from the
stance it took before the district court as
compared to that before us.

15. Contrary to the BIA’s assertions, we can-
not—and will not—affirm the dismissal at this
stage of the proceedings on the ground that

the BIA complied with the Leasing Act. Fur-
ther, it is irrelevant to our analysis whether
‘‘[t]he true gravamen of [Plaintiffs’] complaint
apparently lies with the Tribal Resolution au-
thorizing the lease.’’  Plaintiffs’ have chosen
their battleground and their opponent, and
our review for standing is limited to the alle-
gations of injury asserted in this suit.

16. The district court was unclear as to wheth-
er Plaintiffs intended to assert a Trust Obli-
gation claim apart from the Leasing Act
claim.  Nulankeyutmonen Nkihtaqmikon, 462
F.Supp.2d at 110.  Plaintiffs’ explanation is
no more enlightening on appeal, but we as-
sume for purposes of our review that this was
their intention.
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trust duty,’’ citing Brown v. United States
for the proposition that ‘‘ ‘[t]he scope and
extent of the fiduciary relationship TTT is
established by the regulation[s]’ that con-
trol this type of leasing TTT [and] ‘define
the contours of the United States’ fiducia-
ry responsibilities.’ ’’  86 F.3d 1554, 1563
(Fed.Cir.1996) (emphasis omitted) (quoting
Pawnee v. United States, 830 F.2d 187, 192
(Fed.Cir.1987), and United States v.
Mitchell (Mitchell II), 463 U.S. 206, 224,
103 S.Ct. 2961, 77 L.Ed.2d 580 (1983)).

Although the district court and the par-
ties addressed this issue in their discus-
sions on standing, we construe the court’s
dismissal as one for failure to state a claim,
and accordingly review de novo.  See
Palmer v. Champion Mortgage, 465 F.3d
24, 27 (1st Cir.2006).

[18, 19] We agree with the district
court that Plaintiffs’ Trust Obligation claim
cannot stand alone.  Despite Plaintiffs’
vague assertions to the contrary, we can
find no law in support of an enforceable
fiduciary duty owed by the federal govern-
ment to Plaintiffs qua individuals who are
not landowners.  As Plaintiffs acknowl-
edge, the ‘‘general trust relationship be-
tween the United States and the Indian
people’’ is insufficient to establish specific
fiduciary duties.  United States v. Navajo
Nation, 537 U.S. 488, 506, 123 S.Ct. 1079,
155 L.Ed.2d 60 (2003).  Substantive stat-
utes and regulations must expressly create
a fiduciary relationship that gives rise to
defined obligations.  See id.;  United
States v. White Mountain Apache Tribe,
537 U.S. 465, 474, 123 S.Ct. 1126, 155
L.Ed.2d 40 (2003).  Brown found a fiducia-
ry relationship between the government
and Indian land owners who could lease
their lands only subject to the Secretary’s
approval under the Long–Term Leasing
Act precisely because the Secretary was
acting in part to protect the land owners’
financial interests, a traditional fiduciary

capacity.  Id. at 1562–63.  In other cases
finding enforceable fiduciary duties, too,
the government had extensive manage-
ment control over Indian-owned resources,
and the duties arising from the govern-
ment’s fiduciary responsibilities were owed
to the owners of the resources being man-
aged.  Compare Mitchell II, 463 U.S. at
224, 103 S.Ct. 2961 (finding fiduciary rela-
tionship between government and Indian
allottees where Secretary had ‘‘full respon-
sibility to manage Indian resources and
land for the benefit of the Indians’’);  Paw-
nee, 830 F.2d at 190 (‘‘[T]he United States
has a general fiduciary obligation toward
the Indians [who own the oil and gas leas-
es in question] with respect to the manage-
ment of those oil and gas leases.’’), with
United States v. Mitchell (Mitchell I), 445
U.S. 535, 542, 100 S.Ct. 1349, 63 L.Ed.2d
607 (1980) (finding no fiduciary duty to
Indian allottees where ‘‘[t]he Act [in ques-
tion] does not unambiguously provide that
the United States has undertaken full fidu-
ciary responsibilities as to the manage-
ment of allotted lands’’).

Here, Plaintiffs are not land owners and
the BIA does not manage their interests in
a fiduciary capacity.  While Plaintiffs have
standing to complain of the BIA’s failure
to comply with federal law because they
fall within the zone of interests protected
by the Leasing Act, they cannot claim a
specific trust relationship created by the
Secretary’s general obligation to consider
their interests before approving a lease.
See Brown, 86 F.3d at 1562 (‘‘[T]he statu-
tory criteria that constrain the Secretary’s
exercise of his or her approval power are
TTT in the nature of zoning, safety, or
environmental concerns, which are the tra-
ditional general welfare concerns of gov-
ernment when acting in a non-fiduciary
capacity.’’ (internal quotation marks omit-
ted)).
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Although Plaintiffs have no fiduciary
duty claim, their Leasing Act claim gener-
ally encompasses the same allegations, and
the dismissal of the ‘‘separate’’ Trust Obli-
gation claim in no way impairs their
claimed right to the relief requested.  The
district court should therefore treat their
references to the ‘‘Trust Obligation’’ as
commensurate with the Leasing Act,
which, as Plaintiffs explain, derives from
the general trust obligation assumed by
the federal government toward the Indian
people.  See Morton v. Mancari, 417 U.S.
535, 552, 94 S.Ct. 2474, 41 L.Ed.2d 290
(1974) (‘‘Literally every piece of legislation
dealing with Indian tribes and reserva-
tions, and certainly all legislation dealing
with the BIA, [are] derived from historical
relationships and explicitly designed to
help only Indians.’’);  see also Seminole
Nation v. United States, 316 U.S. 286,
296–97, 62 S.Ct. 1049, 86 L.Ed. 1480 (1942)
(‘‘Under a humane and self imposed policy
which has found expression in many acts
of Congress and numerous decisions of
this Court, [the government] has charged
itself with moral obligations of the highest
responsibility and trust.’’ (footnote omit-
ted)).  To the extent that the Trust Obli-
gation claim is one and the same as the
Leasing Act claim, Plaintiffs have estab-
lished standing for the same reasons.

VI. Ripeness

[20–22] Whereas standing asks ‘‘who’’
may bring a claim, ripeness concerns
‘‘when’’ a claim may be brought.  R.I.
Ass’n of Realtors, Inc. v. Whitehouse, 199
F.3d 26, 33 (1st Cir.1999).  With respect to
administrative decisions, the ripeness doc-
trine seeks ‘‘to prevent the courts, through
avoidance of premature adjudication, from
entangling themselves in abstract dis-

agreements over administrative policies,
and also to protect the agencies from judi-
cial interference until an administrative de-
cision has been formalized and its effects
felt in a concrete way by the challenging
parties.’’  Abbott Labs. v. Gardner, 387
U.S. 136, 148–49, 87 S.Ct. 1507, 18 L.Ed.2d
681 (1967). To determine whether a partic-
ular claim is ripe, we generally evaluate
‘‘the fitness of the issues for judicial deci-
sion and the hardship to the parties of
withholding court consideration.’’  Doe v.
Bush, 323 F.3d 133, 138 (1st Cir.2003)
(quoting Abbott Labs., 387 U.S. at 149, 87
S.Ct. 1507).

[23] Plaintiffs’ remaining claims—aside
from the Trust Obligation claim—allege
that the BIA failed to comply with various
federal laws before approving the Quoddy
Bay lease.  These claims of procedural
injury are clearly ripe under Ohio Forest-
ry Ass’n, Inc. v. Sierra Club:  ‘‘[A] person
with standing who is injured by a failure to
comply with [statutory] procedure may
complain of that failure at the time the
failure takes place, for the claim can never
get riper.’’  523 U.S. 726, 737, 118 S.Ct.
1665, 140 L.Ed.2d 921 (1998).  The BIA
now concedes that its approval was final,
and therefore now is the appropriate time
to complain that the agency failed to do its
duty.17

The BIA argues, however, that Plain-
tiffs’ claims are not ripe because ‘‘the exis-
tence of the dispute itself hangs on future
contingencies that may or may not occur.’’
Texas v. United States, 523 U.S. 296, 300,
118 S.Ct. 1257, 140 L.Ed.2d 406 (1998).
As we stated above with respect to stand-
ing, however, this argument misses the
mark.  Contrary to the BIA’s character-

17. The district court ruled that Plaintiffs’
claims were not ripe ‘‘because the lease ap-
proval process is not yet complete.’’  Nulank-
eyutmonen Nkihtaqmikon, 462 F.Supp.2d at

97.  It further stated, however, ‘‘Had the BIA
given a final, irrevocable stamp of approval
on the ground lease TTT, NN would have a
ripe claimTTTT’’ Id. at 98.
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ization, Plaintiffs’ alleged injury is the
BIA’s failure to follow federal law before
approving the lease.  The dispute before
us is not over the hypothetical construction
and operation of an LNG terminal, but the
allegedly improper approval of the lease
that is the prerequisite to the terminal.
While the construction of the terminal is
hypothetical and uncertain at this juncture,
the approval of the lease is complete.  The
BIA has made its decision.

The BIA also argues that the alleged
procedural failures have not yet occurred,
even though its approval is final, because
FERC will consider the impacts of the
lease during the permitting process.
Moreover, the BIA will serve as a cooper-
ating agency and contribute to review of
the LNG project.  These points are well-
taken, but they do not go to ripeness.
Whether the BIA can fulfill its statutory
obligations by participating in the FERC
process is a question on the merits of
Plaintiffs’ claims.

VII. Exhaustion

[24] In the alternative, the BIA argues
that the district court lacks subject matter
jurisdiction because Plaintiffs failed to ex-
haust their administrative remedies.  BIA
regulations require an appeal to the Interi-
or Board of Indian Appeals before lease
approval is ‘‘final,’’ and therefore subject to
judicial review under the APA. 25 C.F.R.
§§ 2.4(e), 2.6.

[25] Plaintiffs correctly argue in re-
sponse that exhaustion is not a jurisdic-
tional bar in this case.  Exhaustion of ad-
ministrative remedies is a jurisdictional
requirement only when Congress clearly
ranks it as such.  Cf. Arbaugh v. Y & H
Corp., 546 U.S. 500, 126 S.Ct. 1235, 1237,
163 L.Ed.2d 1097 (2006) (‘‘[W]hen Con-
gress does not rank a statutory limitation
on coverage as jurisdictional, courts
should treat the restriction as nonjurisdic-

tional in character.’’).  We have previously
held that the APA’s finality requirement is
not jurisdictional in nature.  R.I. Dep’t of
Envtl. Mgmt. v. United States, 304 F.3d
31, 40 (1st Cir.2002) (‘‘[T]he issue of
whether the APA provides for judicial re-
view of the nonfinal ruling is not one that,
precisely speaking, implicates the subject-
matter jurisdiction of the court.’’).  Fur-
thermore, the BIA has pointed to no
‘‘sweeping and direct’’ language in the
Leasing Act itself—nor do we find any—
that suggests that Congress intended ex-
haustion to be a prerequisite to federal
court jurisdiction to review BIA lease ap-
provals.  Casanova v. Dubois, 289 F.3d
142, 146 (1st Cir.2002) (‘‘[T]he PLRA’s ex-
haustion requirement TTT does not contain
the type of sweeping and direct language
that would indicate a jurisdictional bar
rather than a mere codification of adminis-
trative exhaustion requirements.’’ (internal
quotation marks omitted) (quoting Ali v.
Dist. of Columbia, 278 F.3d 1, 5–6
(D.C.Cir.2002))).

Although exhaustion is not a jurisdic-
tional issue, it is mandatory, see id. at 147;
R.I. Dep’t of Envtl. Mgmt., 304 F.3d at 40
(‘‘Even though the asserted lack of finality
does not directly challenge the subject-
matter jurisdiction of the district court, the
question of whether the state otherwise
has a valid cause of action is an important
one that we address as a threshold is-
sue.’’), subject to certain exceptions, White
Mountain Apache Tribe v. Hodel, 840 F.2d
675, 677 (9th Cir.1988) (‘‘There are excep-
tional circumstances where exhaustion
may not be required.’’);  see also Frede-
rique–Alexandre v. Dep’t of Natural and
Envtl. Res., 478 F.3d 433, 440 (1st Cir.
2007) (‘‘[T]he exhaustion requirement is
not a jurisdictional prerequisite, but rather
is subject to waiver, estoppel, and equita-
ble tolling TTTT’’ (citing Zipes v. Trans
World Airlines, Inc., 455 U.S. 385, 393, 102
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S.Ct. 1127, 71 L.Ed.2d 234 (1982))).  On
remand, the district court should consider
whether Plaintiffs merit an exception to
the exhaustion requirement.  See Casano-
va v. Dubois, 289 F.3d 142, 147 (1st Cir.
2002) (‘‘[W]e remand this case to the dis-
trict court for development of the record
with regard to the issue of exhaustion of
administrative remedies.’’).

VIII. Conclusion

For the reasons stated above, we re-
verse the district court’s dismissal of Plain-
tiffs’ NEPA, NHPA, ESA, and Leasing
Act claims.  We also reverse dismissal of
the APA claim, given that Plaintiffs’ other
claims are revived.  See Nulankeyutmo-
nen Nkihtaqmikon v. Impson, 462
F.Supp.2d at 112 (dismissing APA claim
because other claims were dismissed).  We
affirm the district court’s dismissal of the
‘‘Trust Obligation’’ claim to the extent that
Plaintiffs intended a cause of action sepa-
rate from the Leasing Act claim.  Each
party shall bear its own costs.

Affirmed in part, reversed and re-
manded in part.
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Background:  Defendant was convicted in
the United States District Court for the

District of Massachusetts, Reginald C.
Lindsay, J., of possession with intent to
distribute a controlled substance, and he
appealed his ten-year sentence.
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court did not have discretion to reduce
defendant’s criminal history points in or-
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1. Criminal Law O1139

The court of appeals reviews de novo
a district court’s legal conclusions, such as
its interpretation of a statute or the Sen-
tencing Guidelines.  U.S.S.G. § 1B1.1 et
seq., 18 U.S.C.A.

2. Controlled Substances O100(5)

In sentencing the defendant for pos-
session with intent to distribute a con-
trolled substance, the district court did not
have discretion under the sentencing
guidelines to reduce the defendant’s crimi-
nal history points from two to one, in order
to qualify the defendant for statutory safe-
ty valve relief from the ten-year statutory
minimum sentence that applied due to his
prior felony drug conviction; the plain lan-
guage of the guidelines precluded the
court from departing downward to a lower
criminal history category for purposes of
safety valve eligibility.  18 U.S.C.A.
§ 3553(f)(1); Comprehensive Drug Abuse
Prevention and Control Act of 1970,
§ 401(b)(1)(B), 21 U.S.C.A. § 841(b)(1)(B);
U.S.S.G. §§ 4A1.1, § 4A1.3(b)(3), 5C1.2, 18
U.S.C.A.
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