
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

PPI, INC. 
 
                                    Plaintiff, 
 vs. 
 
 
DIRK KEMPTHORNE, in his official 
capacity as Secretary of the Interior, 
GEORGE SKIBINE, in his official capacity 
as Acting Assistant Secretary of the Interior 
– Indian Affairs and CHARLES CRIST, in 
his official capacity as Governor of Florida.
 
                                    Defendants. 
_____________________________________/
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) 

Case No. 4:08 CV 248-SPM/WCS 

 
GOVERNOR CRIST’S MEMORANDUM IN OPPOSITION TO  
PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 

 
Defendant, Governor Charlie Crist, respectfully submits this Memorandum of 

Law in Opposition to the Plaintiff’s Motion for Preliminary Injunction.  As developed 

below, the Plaintiff is not entitled to injunctive relief. 

BACKGROUND 

For sixteen years, Governors Chiles, MacKay, Bush, and Crist worked to 

negotiate a gaming compact between the State and the Seminole Tribe of Florida.  Those 

negotiations culminated in the signing of a Compact between the Seminole Tribe of 

Florida (the “Tribe”) and the State of Florida on November 14, 2007.1  The Compact was 

                                                 
1 The Compact is attached to Plaintiff’s Complaint as Exhibit “A”. 
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approved pursuant to federal law on December 29, 2007, and was published in the 

Federal Register on January 7, 2008.  Thus, the Tribe has been authorized to offer the 

banked card games complained of by Plaintiff since the Compact became effective on 

January 7, 2008. 

Plaintiff now attempts to secure a preliminary injunction six months after the 

Compact was approved, and a full seven months after it was signed by the Governor and 

the Tribe.  Having known for the past six months that the Tribe has been taking steps to 

implement the provisions of the Compact, Plaintiff has waited to take action until now, in 

an attempt to force this Court to grant emergency relief.2   

The Tribe has, to this date, fulfilled its obligations under the Compact, including 

depositing with the State the $50 million payment due upon Compact validation, and 

making guaranteed revenue share payments to the State of more than $2 million per 

month.  See Compact Exhibit A Payment Schedule.  The State’s authority to compact 

under IGRA and the specific terms of the Florida-Seminole Tribe Compact are described 

                                                 
2 Plaintiff’s suit is the fourth in a string of actions seeking to attempt to enjoin or 
invalidate the Compact.  Each of the previous suits was filed prior to the Compact being 
approved by operation of law.  First, on November 19, 2007, suit was filed in the Florida 
Supreme Court to invalidate the Compact.  Florida House of Representatives v. Crist, 
No. 07-2154 (Fla. argued Jan. 30, 2008).  A ruling has not yet been issued by that Court.  
Second, on December 28, 2007, in this Court, Chief Judge Hinkle denied a motion for 
temporary restraining order filed by the Gulfstream Park Racing Association, a party in 
the same position as the current Plaintiff, which sought to prevent the Compact from 
being published in the Federal Register and taking effect.  Gulfstream Park Racing Ass’n 
v. Kempthorne, No. 4:07cv540-RH-WCS (N.D. Fla. filed Dec. 20, 2007).  Third, on 
January 4, 2008, in the United States District Court for the District of Columbia, Judge 
Paul L. Friedman denied a motion for temporary restraining order and preliminary 
injunction on substantially the same facts as those presented here.  State of Florida v. 
United States, No. 1:07-cv-02326-PLF (D.D.C. filed Dec. 27, 2007). 
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below.  For sixteen years, Governors Chiles, MacKay, Bush, and Crist worked to 

negotiate a gaming compact between the State and the Seminole Tribe of Florida.  The 

Compact that forms the basis for this action represents the culmination of those 

negotiations.  The State’s authority to compact under IGRA and the specific terms of the 

Florida-Seminole Tribe Compact are described below. 

I. Florida’s obligations under IGRA. 

States have historically had no role in the regulation of Indian gaming conducted 

on sovereign Indian lands.  The sole basis for state regulation of such gaming is pursuant 

to a Compact entered into pursuant to the Indian Gaming Regulatory Act (“IGRA”), and 

this regulatory authority is limited.  25 U.S.C. §§ 2701-2721.  Absent such a Compact, 

the State continues to have no role in the regulation of gaming on Tribal lands. 

IGRA divides gaming activities into three classes.  Class I gaming consists of 

social games or games traditionally played as part of tribal ceremonies.  25 U.S.C. § 

2703(6).  Class II gaming consists of bingo, video “bingo” slot-machines and non-

banked3 card games.  25 U.S.C. § 2703(7).  IGRA provides the state with no regulatory 

role relating to the conduct of class I and II games on sovereign Indian lands, and state 

gaming laws do not apply to such classes of games.4 

                                                 
3 Banked and non-banked refer to the way a game is financed, not to the particular game 
itself.  In a non-banked game, players compete against each other. In a banked card game, 
players compete against “the house.” 

4 While, under IGRA, a state’s complete prohibition on class II games within its borders 
would, as a matter of federal law, eliminate a tribe’s ability to conduct those games, 
Florida does not completely prohibit class II games. 
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IGRA defines class III games as including all other forms of gaming.  25 U.S.C. § 

2703(8).  Here Congress grants the states a limited role via compacting authority.  IGRA 

permits tribes to engage in class III gaming where such gaming is (1) “located in a State 

that permits such gaming for any purpose by any person, organization, or entity,” and (2) 

conducted in conformance with a compact executed by the Indian tribe and the state.  25 

U.S.C. § 2710(d)(1)(B), (C).  Further, while tribes may not conduct class III games 

absent a compact between the tribe and the State, the State is required under IGRA to 

negotiate in good faith to enter into a compact once the state has permitted such class III 

gaming in the state for any purpose by any person, organization, or entity.  25 U.S.C. § 

2710(d)(3)(A).  If the state fails to do so, the tribe may file suit against the state.  25 

U.S.C. § 2710(d)(7)(B).  The Secretary of the Interior (the “Secretary) may then establish 

his own procedures permitting class III gaming by the tribe, with no input from the State, 

and with no revenue benefit to or oversight by the State.  25 U.S.C. § 2710(d)(7)(B)(vii).   

II. Gaming in Florida 

Gaming activities have long been prevalent in Florida.  Although historically the 

majority of the gaming activities conducted in the State would be classified under IGRA 

as class I or class II games, Florida’s constitution was amended to authorize class III 

casino-style slot machines in Broward and Miami-Dade Counties.  Art. X, sec. 23, Fla. 

Const.  This authorization effectively eliminated, under IGRA, the State’s ability to 

exclude class III slot machines from compact negotiations.  Additionally, at the time the 

Compact was negotiated between the State and the Seminole Tribe, state law authorized 

various class III games by the Department of the Lottery on a statewide basis; pari-
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mutuel wagering (class III) and non-banked poker (class II) conducted at pari-mutuel 

facilities throughout Florida.  At the same time, the Seminole Tribe operated class II 

bingo, video “bingo” slot-machines and non-banked poker on sovereign Indian lands. 

III. The Compact. 

During the history of their negotiations, the State and the Tribe had not been able 

to reach a mutually acceptable agreement.  In September 2006, the Department of the 

Interior (the “Department”) circulated proposed procedures permitting the Tribe to 

operate casino-style slot machines at their seven existing facilities, with no benefits 

inuring to the State.  The Department’s proposed procedures were a victory for the Tribe, 

and they effectively established the floor for any subsequently negotiated compact. 

The Department held off on issuing those procedures, providing the Crist 

administration with the opportunity to attempt to bring compact negotiations to a close.  

The State and the Tribe restarted negotiations.  Ultimately the Department advised the 

State and the Tribe that it would issue class III gaming procedures if a signed compact 

was not submitted by November 15, 2007.5  It was inevitable, therefore, that the Tribe 

was going to be authorized to engage in class III gaming.  The sole question was which 

types of class III gaming would be authorized, and how they would be conducted.  In 

order to ensure the State received as great a benefit as possible from the Tribe’s 

                                                 
5 This date was a real deadline.  The Tribe earlier had filed a federal suit against the 
Department seeking to compel issuance of the proposed procedures.  The Department’s 
response to the Tribe’s motion for summary judgment was due on November 15, 2007, 
and, in light of the fact that the Department lacked any real authority to refuse to issue the 
procedures, the Department would have no choice but to concede the issue in its filing.  
Seminole Tribe v. United States, Civ. No. 07-603174 (S.D. Fla. filed Mar. 6, 2007). 
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engagement in class III gaming, the Governor engaged in negotiations, and executed the 

Compact on November 14, 2007, one day before the deadline. 

The Compact authorizes the Tribe to engage in certain forms of class III gaming, 

including slot machines and banked card games, for a period of twenty-five years.  

Compact, part III.E. and XVI.  Other class III games such as roulette or craps, are 

prohibited.  Moreover, the Compact limits the Tribe’s class III gaming operations to the 

Tribe’s seven locations where it is already conducting class II games.  Compact, part IV. 

The Compact provides significant benefits to the State.  As long as the Tribe 

remains the exclusive operator of the specified class III games outside of Broward and 

Miami-Dade Counties,6 the Tribe must share its revenue from these games with the State.  

The terms of the revenue share require the Tribe to pay the State $225 million for the first 

two years the Compact is in force.  Compact, Exhibit A Payment Schedule, parts (a)-(c).  

In the following years, the Tribe is obligated to make payments pursuant to a sliding 

percentage scale, with a guaranteed minimum annual payment to the State of $100 

million. 7  Id. at part (e).  The first $50 million payment was due, and paid, upon approval 

of the Compact.  Id. at part (a).  The Tribe is currently making revenue share payments in 

excess of $2 million each month to the State.  Id. at part (b). 

                                                 
6 Additionally, neither the games offered by the State’s lottery or by other federally 
recognized Indian tribes violate the compact’s exclusivity provisions. 

7 The guaranteed annual minimum payment rises to $150 million for the third year, then 
returns to $100 million/year as the Tribe fully implements class III gaming operations.  
Compact, Exhibit A Payment Schedule, parts (d) and (e). 
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While the revenue share provisions constitute the most easily quantifiable benefit 

to the State, the Compact also requires the Tribe to undertake certain obligations for 

which no legal basis would exist absent the Compact.  Specifically, the Compact requires 

the Tribe to maintain a comprehensive compulsive gambling prevention program; submit 

its revenues to an independent financial audit; maintain a legal process for compensating 

patrons for injuries; protect consumers through compliance with national gaming 

standards, state building codes and inspections; permit audits and monitoring of games, 

financial records, and internal procedures; provide for smoke-free gaming; and limit 

gaming to individuals who are 21 or older. 

ARGUMENT 

I. PLAINTIFF HAS FAILED TO DEMONSTRATE THE ELEMENTS 
NECESSARY TO OBTAIN INJUNCTIVE RELIEF. 

Plaintiff has failed to clearly establish “(1) a substantial likelihood of success on 

the merits of the underlying case, (2) the movant will suffer irreparable harm in the 

absence of an injunction, (3) the harm suffered by the movant in the absence of an 

injunction would exceed the harm suffered by the opposing party if the injunction issued, 

and (4) an injunction would not disserve the public interest.”  North Am. Med. Corp. v. 

Axiom Worldwide, Inc., 522 F.3d 1211, 1217 (11th Cir. 2008). 

A. Plaintiff does not have a substantial likelihood of success on the 
merits, as the Compact comports with IGRA. 

Plaintiff has failed to demonstrate a substantial likelihood of success on the merits 

of the underlying case for two reasons.  First, the Tribe is an indispensable party in this 

action, and injunctive relief cannot be granted against an indispensable nonparty under 

7 
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the circumstances presented here.  Second, the Compact comports in all respects with the 

requirements of IGRA. 

1. The Tribe is an indispensable party. 

Plaintiff seeks an injunction which will operate principally against a nonparty, the 

Tribe.  The Tribe, however, is a necessary and indispensable party pursuant to Federal 

Rule of Civil Procedure 19.  In Gulfstream Park Racing Association, Inc. v. Kempthorne, 

4:07cv540-RH-WCS, Chief Judge Hinkle recognized this very fact in denying 

Gulfstream, a party situated in the same position as the current Plaintiff, a temporary 

restraining order.  In holding that the injunction would have operated principally against 

the nonparty Tribe, the Court cited the Ninth Circuit’s decision in Wilbur v. Locke, 423 

F.3d 1101 (9th Cir. 2005), and the Tenth Circuit’s decision in Enterprise Mgmt. 

Consultants, Inc. v. United States ex rel. Hodel, 883 F.2d 890 (10th Cir. 1989), among 

other authorities. 

In Wilbur, the Ninth Circuit held that the tribe at issue was an indispensable party 

to a suit seeking to invalidate a contract between the State of Washington and an Indian 

tribe.  The court noted that application of Rule 19 involves three successive inquiries.  

“First, the court must determine whether a nonparty should be joined under Rule 19(a).”  

Wilbur, 423 F.3d at 1113.  Next, the court must determine whether it is feasible to order 

the nonparty to be joined.  Id.  Finally, the court must consider whether the case can 

proceed without the absent party.  Id.  In applying the Rule 19 inquiries, the court first 

determined that the tribe had a legally protected interest in the suit because a Compact 

was in effect.  Id.  (citing Dawavendewa v. Salt River Project Agric. Improvement & 
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Power Dist., 276 F.3d 1150, 1156-57 (9th Cir. 2002) (tribe was necessary party under 

Rule 19(a)(2) where tribe “claim[ed] a legally protected interest in its contract rights with 

[the defendant]”)).  Next it determined that disposition of the action in the tribe’s absence 

may impair or impede the tribe’s ability to protect its interest, as the litigation threatened 

to impair the tribe’s contractual interests and its economic relationship to the state.  The 

court recognized “it is a fundamental principle that a party to a contract is necessary, and 

if not susceptible to joinder, indispensable to litigation seeking to decimate that contract.”  

Wilbur, 423 F.3d at 1113. (internal quotations and citations omitted).  The court therefore 

affirmed dismissal of the challenge to the compact.  Id. 

Likewise, the Tenth Circuit held in Enterprise Management Consultants, that the 

tribe at issue was an indispensable party to a suit challenging a contract entered into 

between the plaintiff and the tribe, where plaintiff sought to have the Department 

determine the validity of the contracts.  Enterprise Management Consultants, 883 F.2d at 

894.  The court noted that in addition to affecting the tribe’s interest in the contract, the 

suit would effectively abrogate the tribe’s sovereign immunity by adjudicating its interest 

in the contract without consent.  Id.  The Court further determined that the Department of 

the Interior could not adequately represent the tribe by virtue of its fiduciary duty to the 

tribe, because the tribe’s “interest in its sovereign right not to have its legal duties 

judicially determined without consent is an interest which the United States’ presence in 
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this suit cannot protect.”  Id.  Dismissal of the suit for lack of an indispensable party was 

therefore affirmed.8 

The analysis conducted in Wilbur and Enterprise Management Consultants 

applies here.  The Seminole Tribe has a legally protectible interest in its Compact with 

the State of Florida, and this litigation and motion for injunctive relief would obviously 

affect the Tribe’s interests.  The Tribe is an indispensable party, and an injunction may 

not be issued in its absence.  See Kickapoo Tribe of Indians, 43 F.3d 1491, 1495 (D.C. 

Cir. 1995) (a party to an IGRA compact is a necessary party to actions regarding its 

validity); Dewberry v. Kulongoski, 406 F. Supp. 2d 1136, 1146 (D. Oreg. 2005) (same). 

Although Plaintiff argues that the Tribe’s interests are adequately represented in 

this action, the simple fact that litigation is currently still pending between the Tribe and 

the State, and litigation has ensued in the past between the Tribe and the Department, 

demonstrates otherwise.  See American Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 

1018 (9th Cir. 2002), (Indian tribe was an indispensable party to a suit challenging the 

validity of a gaming compact, and governor could not adequately represent tribe’s 

interests where the state and the tribe had often been adversaries in disputes over gaming, 

and the state owed no trust duty to the tribe).  Further, the Tribe’s sovereign immunity 

                                                 
8 See also Republic of Philippines et. al. v. Pimental, et. al., No. 06-1204, (U.S. June 12, 
2008) (“…where sovereign immunity is asserted and the claims of the sovereign are not 
frivolous, dismissal of the action must be made where there is a potential for injury to the 
interests of the absent sovereign.”  In reaching its holding, the Court cited Wichita & 
Affiliated Tribes v. Hodel, 788 F.2d 765 (D.C. Cir. 1986), a case involving dismissal of a 
suit because the sovereign immunity of an Indian tribe prevented it from being joined. 
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interests, articulated by the Tenth Circuit in Enterprise Management Consultants, apply 

strongly here. 

2. The Compact comports with IGRA. 

As developed below, tribal-state gaming compacts are not restricted to permitting 

only the specific types of class III games otherwise permitted in the state.  This is so 

because gaming on sovereign Indian lands is governed exclusively by federal law, and 

state law is applicable only to the extent that federal law makes it so.  See, e.g. California 

v. Cabazon, 480 U.S. 202, 207 (1987) (state laws may only be applied to tribal lands “if 

Congress has expressly so provided”); Taxpayers of Michigan Against Casinos v. State, 

685 N.W.2d  221, 223 (Mich. 2004) (noting that Michigan’s gaming laws apply to tribal 

lands only as a matter of federal law under IGRA, and that compacts establishing the 

terms of class III gaming on tribal lands modified only federal law). 

While IGRA provides the State with no role in the regulation of class I or class II 

gaming, it does provide the State a limited role in the conduct of class III gaming on 

Indian lands, and this limited role only extends as far as IGRA’s specific terms, and the 

specific Compact negotiated between the State and the Indian tribe.  The relevant portion 

of the IGRA statute provides: 

 (1) Class III gaming activities shall be lawful on Indian 
lands only if such activities are-- 

(A) authorized by an ordinance or resolution that-- 

 . . . 

(B) located in a State that permits such gaming for 
any purpose by any person, organization, or entity, 
and 
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(C) conducted in conformance with a Tribal-State 
compact entered into by the Indian tribe and the 
State under paragraph (3) that is in effect. 

25 U.S.C. § 2710(d) (emphasis added).  Plaintiff does not dispute that the class III 

gaming activities the Tribe has begun to implement are authorized by an appropriate 

ordinance or resolution, and that such activities will be conducted in conformance with 

the Compact entered into between the Tribe and the State last year.  The sole dispute, 

therefore, is whether the Tribe is “located in a State that permits such gaming for any 

purpose by any person, organization, or entity.”  Id.  (emphasis added).  While there have 

been no definitive decisions from the United States Supreme Court or Eleventh Circuit on 

this issue, the Compact represents the Governor’s interpretation of the statutory language, 

and ultimately resulted in a limitation of gaming activities that may be conducted by the 

Tribe.  In order to properly interpret this statutory provision, a review of identical 

provisions in the IGRA statute, legislative history, and federal case law interpreting the 

phrase in similar contexts is helpful. 

a. The term “such gaming” must be interpreted consistently 
throughout the IGRA statute. 

Importantly, IGRA uses the same “such gaming” language in the very same 

IGRA statute when it addresses the regulation of class II gaming.  The section provides: 

(1) An Indian tribe may engage in, or license and regulate, 
class II gaming on Indian lands within such tribe's 
jurisdiction, if-- 

(A) such Indian gaming is located within a State 
that permits such gaming for any purpose by any 
person, organization or entity (and such gaming is 
not otherwise specifically prohibited on Indian 
lands by Federal law), and 

12 
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(B) the governing body of the Indian tribe adopts an 
ordinance or resolution which is approved by the 
Chairman. 

25 U.S.C. § 2710(b)(1) (emphasis added).  Courts have routinely interpreted the “such 

gaming” language in section 2710(b)(1) as referring to class II gaming as a whole.  See 

Sycuan Band of Mission Indians v. Miller, 54 F.3d 535, 539 (9th Cir. 1995) (“insofar as 

the [s]tate’s argument is directed at Class II-type gaming, of the sort engaged in by the 

Tribes in Cabazon Band, the state cannot regulate and prohibit, alternately, game by 

game and device by device, turning its public policy off and on by minute degrees).  It is 

a rule of statutory interpretation that “identical words used in different parts of the same 

statute are generally presumed to have the same meaning.”  IBP, Inc. v. Alvarez, 546 U.S. 

21, 34 (2005) (citing Sullivan v. Stroop, 496 U.S. 478, 484 (1990)).  Thus, the “such 

gaming” language in section 2710(d)(1) must be interpreted in the same manner as 

section 2710(b)(1).  See Mashantucket Pequot Tribe v. State of Conn.,  913 F.2d 1024, 

1030 (2d Cir. 1990). 

Further, it is a general presumption of federal law that when there is doubt as to 

the proper interpretation of an ambiguous provision in a federal statute enacted for the 

benefit of an Indian tribe, the ambiguous provision should be interpreted in such a way as 

to benefit the tribe.  See County of Yakima v. Confederated Tribes and Bands of the 

Yakima Indian Nation, 502 U.S. 251, 269 (1992) (“When we are faced with these two 

possible constructions, our choice between them must be dictated by a principle deeply 

rooted in this Court’s Indian jurisprudence: ‘Statutes are to be construed liberally in favor 

of the Indians, with ambiguous provisions interpreted to their benefit.’”).  Such 
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interpretation is consistent with the rule that “‘[a]mbiguities in federal law have been 

construed generously in order to comport with ... traditional notions of sovereignty and 

with the federal policy of encouraging tribal independence.’”  Merrion v. Jicarilla 

Apache Tribe, 455 U.S. 130, 152 (1982) (quoting White Mountain Apache Tribe v. 

Bracker, 448 U.S. 136, 143-44 (1980)).  This rule of interpretation has been applied in 

the IGRA context.  See Artichoke Joe’s California Grand Casino v. Norton, 353 F.3d 

712, 730 (9th Cir. 2003) (holding that ambiguous provisions in the IGRA should be 

construed in favor of tribes).  And, prior to the enactment of IGRA, the Senate expressly 

recognized the applicability of these rules of construction to the IGRA.  In referencing 25 

U.S.C. 2710(d)(7), the Senate Committee on Indian Affairs expressed its desire “that 

courts will interpret any ambiguities on these issues in a manner that will be most 

favorable to tribal interests consistent with the legal standard used by courts for over 150 

years in deciding cases involving Indian tribes.”  Senate Report No. 446, 100th Cong. 2d 

Sess., p. 15 (1988), reprinted at 1988 U.S.C.C.A.N. 3071, 3085. 

b. Persuasive authority supports the State’s construction. 

Courts have reached opposing views on the meaning of the term “such gaming.”  

Some courts have interpreted the phrase “such gaming” as referring generally to class III 

games, while other courts have interpreted the phrase as referring only to the specific 

type of class III gaming permitted in the state prior to the enactment of a Compact.  Thus, 

some courts have held that if a state permits any form of class III gaming, all types of 

class III gaming may be authorized under IGRA.  See Lac du Flambeau Band of Lake 

Superior Chippewa Indians v. Wisconsin, 770 F.Supp. 480, 486 (W.D. Wis. 1991); see 
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also Mashantucket, 913 F.2d at 1031-32.  Other courts have adopted the view that under 

IGRA only the specific games already authorized in a state may be authorized on tribal 

lands.  See Rumsey Indian Racheria of Wintun Indians v. Wilson, 64 F.3d 1250, 1257-58 

(9th Cir. 1994); Cheyenne River Sioux Tribe v. South Dakota, 3 F.3d 273, 278-79 (8th 

Cir. 1993).  No controlling precedent applies, as the United States Supreme Court and 

Eleventh Circuit Court of Appeals have not addressed the issue. 

In Mashantucket, the Second Circuit held that once a state has permitted any form 

of Class III gaming, a tribe can engage in all forms of Class III gaming.  In reaching its 

decision the Court relied upon an analysis of the text of IGRA, the rule of statutory 

construction that identical provisions in the same statute must be read in the same 

manner, and the fact that a contrary decision would have frustrated the congressional 

purpose of IGRA. 

Likewise, in Lac Du Flambeau, the court concluded that the appropriate test for 

determining the scope of permitted gaming is the test enunciated in California v. 

Cabazon Band of Mission Indians, 480 U.S. 202 (1987).  In Cabazon, the Court 

determined that a Public Law state, like Florida, could prohibit a particular form of Indian 

gaming if it criminally prohibits persons within its jurisdiction from conducting that form 

of gaming.  Id. at 208.  The Court ruled that a state could not civilly regulate a particular 

form of Indian gaming if it merely regulates that gaming by those within its jurisdiction.  

Id. at 211-12.  Under Cabazon’s broad categorical approach, if a state generally 

permits/regulates at least some forms of class III gaming, then its public policy towards 

class III gaming is civil regulatory rather than criminal prohibitory.  Accordingly, class 
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III gaming as a category would be a proper subject for compact negotiations between a 

tribe and the state. 

Legislative history provides evidence that Congress intended, through IGRA, that 

the same Cabazon criminal prohibitory/civil regulatory analysis be applied to determine 

the scope of gaming permitted by a state for purpose of a class III gaming compact.  See 

S. Rep. No. 100-446, p. 2-3 (1988) (discussing Cabazon analysis and IGRA formulation); 

see also Seminole Tribe of Florida v. Butterworth, 658 F.2d at 312-313. 

The Court’s ruling in Lac Du Flambeau emphasized that the proper inquiry is not 

whether a state has expressly approved the playing of a particular game, but rather 

whether the state has established a public policy toward class III gaming.  Lac Du 

Flambeau, 770 F.Supp. at 486; see also Mashantucket, 913 F.2d at 1029; Northern 

Arapaho Tribe v. Wyoming, 389 F.3d at 1312; Dewberry v. Kulongoski, 406 F. Supp.2d 

at 1150-1151.  This analysis is consistent with Cabazon and permits an interpretation of 

the “such gaming” language in section 2710(d) that is consistent with section 2710(b)(1). 

Further, as the Court recognized in Mashantucket and Lac Du Flambeau, the 

assertion that states need negotiate only the identical types of games currently offered in 

the state “misconceives the point of the Indian Gaming Regulatory Act, as well as the 

holding in Cabazon.”  Lac Du Flambeau, 770 F.Supp. at 487.  The Second Circuit 

recognized: 

even where a state does not prohibit class III gaming as a 
matter of criminal law and public policy, an Indian tribe 
could nonetheless conduct such gaming only in accordance 
with, and by acceptance of, the entire state corpus of laws 
and regulations governing such gaming.  The compact 
process that Congress established as the centerpiece of the 
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IGRA’s regulation of class III gaming would thus become a 
dead letter; there would be nothing to negotiate, and no 
meaningful compact would be possible. 

Mashantucket, 913 F.2d at 1030 -1031 (internal footnote omitted).  Congress did not 

intend for states to impose their gaming regulatory schemes on the tribes.  The Act’s 

drafters intended to leave it to the sovereign state and tribal governments to negotiate the 

specific gaming activities involving prize, chance and consideration that each tribe will 

offer under the terms of its tribal-state compact.  Lac du Flambeau, 770 F.Supp. at 487 

(citing Mashantucket, 913 F.2d at 1024). 

Additional support for the Lac du Flambeau and Mashantucket analysis is 

provided by the legislative history underlying IGRA.  Relevant portions of Senate 

legislative history demonstrate that: 

After lengthy hearings, negotiations and discussions, the 
Committee concluded that the use of compacts between 
tribes and states is the best mechanism to assure that the 
interests of both sovereign entities are met with respect to 
the regulation of complex gaming enterprises such as pari-
mutuel horse and dog racing, casino gaming, jai alai and so 
forth. The Committee notes the strong concerns of states 
that state laws and regulations relating to sophisticated 
forms of class III gaming be respected on Indian lands 
where, with few exceptions, such laws and regulations do 
not now apply. The Committee balanced these concerns 
against the strong tribal opposition to any imposition of 
State jurisdiction over activities on Indian lands. The 
Committee concluded that the compact process is a viable 
mechanism for setting [sic] various matters between two 
equal sovereigns. 

Senate Report at 13, U.S.C.C.A.N. 1988, 3083. 

Under the Lac Du Flambeau/Mashantucket approach, because the State has 

authorized a number of class III gaming activities, the State was required to enter into 
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compact negotiations with the Tribe for class III gaming, and under IGRA could 

authorize the Tribe to conduct any form of class III gaming agreed to between the State 

and the Tribe.  Additionally, under this same line of reasoning, the Compact actually 

contractually restricts the Tribe to a narrower scope of class III gaming than it would 

have been entitled to conduct via court order, or potentially through procedures obtained 

from the Department pursuant to IGRA.  In return for the right to conduct certain banked 

card games and other consideration, the Tribe agreed for the life of the Compact to forgo 

the ability to conduct any Class III games other than those listed in the Compact, 

precluding such games as roulette and craps, regardless of what subsequent federal 

rulings might otherwise have permitted. Compact, part III.E, pp. 3-4. 

An opposing viewpoint regarding the interpretation of IGRA is offered by the 

Eight and Ninth Circuits.  The Eighth Circuit in Cheyenne River, with virtually no 

analysis, held that a tribe is limited to the specific games already permitted in the state. 

The Ninth Circuit in Rumsey adopted a similar approach, although it did so based on its 

interpretation of the term “permits,” rather than the term “such gaming.”  Still other 

courts have taken a middle-of-the-road approach, termed the “categorical” or 

“Wisconsin” approach, holding that it is the category of game permitted by the state that 

controls.  See generally Northern Arapaho Tribe, 389 F.3d at 312.9 

                                                 
9 Plaintiff cites to Judge Marcus’ 1993 decision, which rejected the Tribe’s position on 
the scope of gaming based on Florida Law and public policy as it existed at that time.  
Seminole Tribe v. Florida, No. 91-6756-MARCUS, Slip. Op. at 32, 43, 1993 WL 
475999, at *8 (S.D. Fla. 1993).  The decision was not subjected to appellate review, and 
in any case the scope of gambling now allowed by the State of Florida is far more 
extensive than what  was reviewed by Judge Marcus more than 14 years ago. 
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c. Florida law authorizes a variety of games. 

Even if the narrower Cheyenne River/Rumsey test is adopted and the distinct form 

of gaming is limited to “banked card games,” the inquiry does not end.  The question then 

must turn to whether the State allows such games.  There is some evidence that the 

Cheyenne River/Rumsey test would be satisfied.  For example, the Florida Department of 

the Lottery is authorized to conduct a broad array of games, including banked card games 

and other casino games.  See § 24.105(10), Fla. Stat.; see also, generally, ch. 24, Fla. 

Stat.  The Department’s past broadcast of the “Florida Lottery’s Million Dollar Flamingo 

Fortune” television show featured several casino-style games of chance and gaming 

devices, including a roulette-type wheel, a house-banked card game and a dice game.  All 

games on the show were pure games of chance, needing no particular skill or knowledge 

to participate.10  Further, Florida law does, in fact, authorize a variety of card games to be 

played in the State.  The State permits card games (including poker) to be played at 

commercial card rooms and at certain residential premises. §§ 849.085, 849.086, Fla. 

Stat.  Poker is a traditional “casino card game.”  Thus, although Florida law does not 

                                                 
10 As the Tribe has pointed out in previous filings, the games offered by the Lottery were 
the subject of a declaratory judgment action brought by the Tribe.  The Broward County 
Circuit Court held in 1998 that the Florida Department of the Lottery was engaged in 
operating certain casino-type games on its television show that “constitute games which, 
if conducted by any person, organization or entity, other than the [Florida Lottery], would 
constitute gambling in violation of Florida Statute Section 849.01.”  Seminole Tribe of 
Florida v. Chiles, No. 97-014171 (Broward County Circuit Court, Dec. 18, 1998). 
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specifically authorize “banked” card games,11 a question remains whether permission to 

conduct casino style card games would constitute “such gaming.” 

The text of IGRA, its legislative history, and persuasive case law support a 

determination that the Compact comports with the provisions of 25 U.S.C. 2710(d).  

Even if the contrary case law in Rumsey and Cheyenne River is followed, an analysis of 

the specific gaming activities currently authorized in Florida is necessary.  In either case, 

Plaintiff has not demonstrated a substantial likelihood of success on the merits. 

B. Plaintiff has failed to demonstrate irreparable harm. 

“A showing of irreparable injury is ‘the sine qua non of injunctive relief.’” Siegel 

v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000).  Thus “even if Plaintiffs establish a 

likelihood of success on the merits, the absence of a substantial likelihood of irreparable 

injury would, standing alone, make preliminary injunctive relief improper.” Id.  

Moreover, the asserted irreparable injury “must be neither remote nor speculative, but 

actual and imminent.”  Id. at 1176-77.  While Plaintiff speculates that it will be harmed 

once the Tribe begins to offer banked card games, such speculation is based only on a 

suspect poll apparently commissioned by Plaintiff.  Even if the poll is accepted as 

accurate, the poll demonstrates the vast majority of those polled will be no more likely to 

frequent the Tribe’s casinos even if banked card games are offered. 

                                                 
11 Florida statutes define a “banking game” as “a game in which the house is a participant 
in the game, taking on players, paying winners, and collecting from losers or in which the 
cardroom establishes a bank against which participants play.” § 849.086(2)(b), Fla. Stat.   
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In any case, the harm alleged by Plaintiff will not be prevented by the relief 

requested.12  Nothing the Governor could do, or be ordered to do, would in any way 

provide relief to Plaintiff.  The Governor’s sole remaining role under the Compact is to 

monitor the Tribe’s compliance with the Compact.  Preventing the Governor from 

implementing or enforcing the Compact’s provisions would tie the Governor’s hands and 

permit the Tribe to conduct Compact gaming without State oversight.  This lack of 

oversight would not require the Tribe to cease covered gaming activities, as the Tribe’s 

right to conduct gaming activities under the Compact are in no way contingent on the 

Governor’s promise to continue to monitor gaming activities, or on any form of 

continuing authorization from the Governor.  And, importantly, the Governor’s only legal 

authority to monitor the Tribe’s gaming activities is pursuant to the Compact. 

Likewise, as the Compact has already become effective and has been published in 

the federal register, no further implementation of the Compact by the Secretary or 

Assistant Secretary of the Interior is required. 

 

 

                                                 
12 Plaintiff requests an injunction “barring the Secretary, the Assistant Secretary and the 
Governor from implementing or enforcing the Compact’s illegal provisions, Part III.E.2.”  
Complaint at 25.  Part III provides the definition section of the Compact, and Part III.E.2. 
provides a partial definition of the term “covered game” and “covered gaming activity.”  
Thus, the specific relief sought is nonsensical, and cannot prevent the harm asserted.  
Even if Plaintiff’s request is interpreted as seeking an injunction prohibiting Defendants 
from implementing or enforcing any of the Compact’s provisions, such relief would not 
prevent the harm asserted by Plaintiff.   
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C. Any injunction would injure the Defendants, and the People, 
disproportionately, and would not serve the public interests. 

In contrast to the speculative harm alleged by Plaintiff, the State will be clearly 

impacted by an injunction.  First, as noted earlier, the Compact requires the Tribe to make 

revenue payments to the State.  The Tribe has already deposited the $50 million payment 

that was due upon Compact validation, and has been making revenue share payments to 

the State in excess of $2 million per month.  If the State is enjoined from enforcing the 

Compact’s provisions, the State could be left unable to ensure that such revenue 

payments are made.  Second, because there would be no impediment to the Tribe’s 

conduct of gaming activities even if the injunction were granted, the only effect would be 

to prohibit the State from enforcing the Compact and taking any actions to monitor the 

gaming activities conducted by the Tribe.  Further, although the specific injunctive relief 

requested would not prevent the Tribe from conducting gaming activities authorized 

under the Compact, it would introduce a level of uncertainty into the process. 

For these reasons, and because any reduction in revenue payments from the Tribe 

would directly impact the State, an injunction would clearly injure the State and the 

People of Florida, and would not serve the public interests. 
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CONCLUSION 

Based on all of the foregoing, injunctive relief is not proper in this case. 

/s/ Christopher M. Kise  
CHRISTOPHER M. KISE 
FLA. BAR NO. 855545 
JAMES A. MCKEE 
FLA. BAR NO. 638218 
FOLEY & LARDNER LLP 
106 EAST COLLEGE AVENUE 
SUITE 900 
TALLAHASSEE,  FLORIDA 32301 
(850) 222-6100 (TEL.) 
(850) 561-6475 (FAX) 
 
COUNSEL FOR GOVERNOR CRIST 
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