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Michigan Gaming Control Board’s Preliminary Objection to The Debtors’ 
First Day Motion for Interim and Final Orders (1) Authorizing Post-Petition 
Secured Financing Pursuant to Sections 105, 361, 362, 364(C)(1), 364(C)(2), 
364(C)(3), 364(E) and 503(b) of the Bankruptcy Code; (II) Authorizing the 
Debtors to Use Cash Collateral; (III) Providing Adequate Protection to the 
Pre-Petition Secured Parties Pursuant to Sections 361, 362, 363, and 364 of 
the Bankruptcy Code; (IV) Modifying the Automatic Stay Pursuant to 
Section 362(D) of the Bankruptcy Code; and (V) Scheduling a Final Hearing 

 
 

 The Michigan Gaming Control Board, by its counsel, preliminarily objects to the 

Debtors’ First Day Motion for Interim and Final Orders (1) Authorizing Post-Petition Secured 

Financing Pursuant to Sections 105, 361, 362, 364(C)(1), 364(C)(2), 364(C)(3), 364(E) and 

503(b) of the Bankruptcy Code; (II) Authorizing the Debtors to Use Cash Collateral; (III) 

Providing Adequate Protection to the Pre-Petition Secured Parties Pursuant to Sections 361, 362, 

363, and 364 of the Bankruptcy Code; (IV) Modifying the Automatic Stay Pursuant to Section 

362(D) of the Bankruptcy Code; and (V) Scheduling a Final Hearing.  In support of this 

Objection, the Board respectfully represents as follows: 

I. Introduction 

As represented by the Debtors’ proposed counsel during hearings on Friday, May 30, 

2008, the Debtors’ only cash-generating business consists of the gambling operations of 

Greektown Casino, L.L.C. (Greektown Casino).  Under Michigan law, these operations are 

permitted only because Greektown Casino is licensed by the Michigan Gaming Control Board 
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(Board).   The Board opposes the instant motion to the extent that granting the motion—without 

indicating that the transaction (and the various related activities it implicates) remains subject to 

Michigan gaming law—could be interpreted as impinging on the Board’s regulatory authority 

over the casino licensee.  

Michigan law generally prohibits gambling,1 except for in limited circumstances, and 

Michigan’s Penal Code contains numerous wide-sweeping prohibitions on gambling and various 

gambling-related activities.2  For the most part, gambling is permitted by Michigan law only in 

the context of pervasive regulation, such as the gambling regulated by the Michigan Gaming 

Control Board,3 the Bureau of State Lottery,4 or the Office of the Racing Commissioner.5 

The Gaming Control and Revenue Act,6 (the Act) authorizes casino gaming “to the extent 

that it is conducted in accordance with [the Act].”  The Act also establishes the Michigan 

Gaming Control Board and gives the Board exclusive authority over the system of casino 

gambling authorized in the Act.  Papas v Gaming Control Bd., 257 Mich. App. 647, 658-659; 

699 N.W. 2d 326 (2003).  Among the Board’s powers is the power to issue up to three casino 

licenses, such as the license issued to Greektown Casino.7  Moreover, the Board has the power to 

promulgate administrative rules implementing, administering, and enforcing the Act,8 and has 

exercised that authority extensively, including by regulating those who do business with or are 

affiliated with the casino licensees. 

                                                 
1 See MCL 750.301 et seq. 
2 See the Gambling Chapter of the Penal Code, MCL 750.301 et seq., and the Lottery Chapter of 
the Penal Code, MCL 750.372 et seq.   
3 See MCL 432.201 et seq. 
4 See MCL 432.1 et seq. 
5 See MCL 431.301 et seq. 
6 See MCL 432.201 et seq. 
7 See, e.g., MCL 432.205 and MCL 432.206. 
8 See MCL 432.204(17)(d). 
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Without question, courts across the nation recognize a strong public interest justifying 

close regulation of gaming. The activity is susceptible to fraud and corruption, and strong 

regulation protects the wagering public and also advances the state's interests in preserving 

public confidence in the activity.9  From the moment it opened its doors––and, indeed, since it 

began the highly-regulated process of obtaining a casino license in the State of Michigan––

virtually every aspect of Greektown Casino’s continued operations has been, and continues to be, 

subject to the regulatory oversight of the Board, which, among other things, is empowered to 

“[s]uspend, revoke, or restrict licenses and require the removal of a licensee . . . for a violation of 

the Act or a rule promulgated by the Board or for engaging in a fraudulent practice . . . .”10   

II. Standard of Review 

Because of the obvious opportunity for overreaching, debtor in possession financing 

motions are heavily scrutinized by bankruptcy courts to protect interested parties, which are 

normally restricted to secured creditors, unsecured creditors, and the estate(s).  Given the unique 

factual circumstances of these cases, however, the DIP Motion currently before this Court has 

the much more troubling potential (if granted) of encroaching upon the sovereign authority of the 

State of Michigan.  Specifically, and as outlined in greater detail below, a number of terms 

included in the DIP Facility purport (i) to vest third parties with rights that are simply 

unavailable under state law and, perhaps more destructively, (ii) to encroach upon and/or ignore 

the Board’s police and regulatory authority with respect to the ongoing operations and licensing 

of Greektown Casino.  

                                                 
9 Brown v Hotel Employees,  468 U.S. 491, 495-497 (1984), Berry v Michigan Racing 
Commissioner 116 Mich. App. 164, 170-171; 321 N.W. 2d 880 (1982).  
10 MCL 432.204a(m); see also 11 U.S.C. § 362(b)(4) (“The filing of a petition . . . does not 
operate as a stay . . . of the commencement or continuation of an action or proceeding by a 
governmental unit . . . to enforce such governmental unit’s or organization’s police and 
regulatory power . . . .”).    
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III. The Debtors’ Relevant Obligations under the Act 

 A. Maintaining eligibility, suitability, and qualification 

Together with the Act, the Board’s rules and orders govern the conduct of casino gaming 

in Michigan and place numerous controls and obligations on casino licensees consistent with the 

Board’s mission to promote the safety, security, and integrity of casino gaming authorized in the 

Act.11   Among the obligations imposed on casino licensees is the responsibility to maintain 

eligibility, suitability, and qualification for licensure.12  The factors that determine eligibility and 

suitability are largely described in the Act, and include, among other things, inquiry into criminal 

history,13 compliance with regulatory requirements,14 and  

. . . whether the applicant has adequate capitalization to develop, construct, 
maintain, and operate for the duration of a license the proposed casino in 
accordance with the requirements of this act and rules promulgated by the board 
and to responsibly pay off its secured and unsecured debts in accordance with its 
financing agreement and other contractual obligations[.][15]   

 
Notably, the eligibility, suitability, and qualification requirements extend to certain 

entities affiliated with the licensee, whether through ownership interest or otherwise.16  

Consequently, although Greektown Casino is the ultimate casino licensee at issue, other Debtors 

in its ownership structure are also required to be eligible, qualified, and suitable.  For example, 

Greektown Holdings, L.L.C., Greektown Holdings II, Inc., Monroe Partners, L.L.C., and 

                                                 
11 See MCL 432.204(17)(d)(i)-(ii).   
12 See 1999 AC R 432.1301(6)(b); R 432.1313(1)-(2).   
13 See MCL 432.206(4)(a)-(b). 
14 See MCL 432.206(5)(l). 
15 MCL 432.206(5)(e). 
16 The term “applicant” when used in certain relevant portions of the Act encompasses 
individuals or entities with “a greater than 1% direct or indirect interest in the applicant.”  MCL 
432.202(e).  See also R 432.1304 (requiring various persons and entities affiliated with the 
casino licensee to be eligible, qualified and suitable); R 432.11101(1) (also stating the continuing 
duty to maintain suitability for licensure).  
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Kewadin Greektown, L.L.C., are all “qualifiers” for the Greektown Casino license and are 

subject to the Board’s regulatory authority.   

B. Obtaining Approval of Certain Financing Transactions 

Among the other obligations imposed on casino licensees and certain affiliates is the 

requirement of obtaining Board approval before entering into debt transactions.17   

A person that holds a casino license in Michigan, or a holding company or 
affiliate that has control of a person that holds a casino license in Michigan, may 
not enter into any debt transaction affecting the capitalization or financial viability 
of its Michigan gambling operation or casino operation without first receiving the 
approval of the board. . . . The Board shall consider debt transactions in 
determining the suitability of a person to be granted or to hold a casino license in 
Michigan.[18]   
 
Although the Board wants Greektown Casino to continue its operations and, further, 

recognizes that financing and capital are necessary for the Casino to do so, the Board has the 

legal right to review and approve this financing. That right has not yet been respected here and, 

as such, the Debtors’ entry into the proposed DIP Facility would violate state law.     

The Board received a request to approve the proposed financing on May 31, 2008, 

together with certain draft financial documents, but has not had the opportunity to make any 

decisions concerning the request.  Under Michigan law, the Board must make its decisions and 

                                                 
17 R 432.1102(b) defines “debt transaction”: 
 

“Debt transaction” means a transaction in which a person that has applied for or 
holds a casino license or holding company or affiliate that has control of the 
applicant or holder of the casino license, acquires debt, including, but not limited 
to, bank financing, private debt offerings, or any other transaction that results in a 
change of encumbrance of more than 1% in capitalization or debt-to-equity ratio 
of the licensee, applicant, holding company, or affiliate of the applicant or holder 
of the casino license. 
 

18 R 432.1509(1). 
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conduct its public meetings in compliance with the Open Meetings Act.19  Specific to the issue at 

hand, the Board’s rules governing debt transactions require that a request to approve a debt 

transaction be considered at two Board meetings and that the request for approval be submitted 

not less than ten days before a scheduled Board meeting (when the request would be considered, 

but approval not given).20  The Board has not had a public meeting since before the Petitions 

were filed. 

Greektown Casino, Greektown Holdings, L.L.C., and Greektown Holdings II, Inc., also 

requested a waiver of the debt transaction rules through their letter dated May 31, 2008.  The 

rules authorize the Board to waive, restrict, or alter any requirement or procedure set forth in the 

rules under certain circumstances.21  But even the decision whether to waive those rules is 

subject to the requirements of the Open Meetings Act.  The Board recognizes the important 

timing considerations in this situation, but it must preserve its authority to regulate casino 

licensees, including its authority—and its duty—to examine the proposed financing and consider 

its implications.22 

By way of background, for the Court’s benefit, certain of the Debtors have previously 

engaged in debt transactions that have been reviewed and approved by the Board.  Most relevant 

                                                 
19 MCL 432.204(17)(c).  The Act also contains a provision addressing special meetings of the 
Board, which may be called by the chairperson or any 2 board members upon 72 hours’ written 
notice to each member.  MCL 432.204(17)(i). 
20 R 432.1509(2). 
21 R 432.1223 provides that the Board may waive rules “if the board determines that the 
requirement or procedure is impractical or burdensome, that the waiver, restriction, or alteration 
is in the best interest of the public and the gaming industry, and that the waiver, restriction, or 
alteration is not outside the technical requirements necessary to serve the purpose of the 
requirement or procedure.” 
22  Although the time needed to examine proposed debt transactions varies, by way of example 
only, Greektown Casino is obligated to submit proposed amendments to its current financing at 
least 45-days before approval is required, unless the Executive Director allows less time for good 
cause shown. See Exhibit 1, Final Decision and Order Approving Acknowledgment of Violation 
and Approving Certain Amendments to the Debt Transaction Documents (Case No. CDA-2006-
2, dated June 8, 2006) at 11.   
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for purposes of the current motion is the Board’s Order Approving Debt Transaction, Supplier-

Licensing Exemption Requests, and Eligibility, Suitability, and Qualification of Certain Key 

Persons of Greektown Casino, L.L.C. (File No. GTC-2005-006, dated November 15, 2005),23 in 

which the Board approved the financing described in that Order (and paragraph 16 of the 

Debtors’ motion) subject to numerous conditions.24   

Although an exhaustive list of the Board’s potential concerns with the proposed financing 

cannot be articulated here, by way of example, the Board has previously taken an interest in what 

security interests are granted through proposed financing arrangements and what remedies may 

be exercised on default.  In light of the foregoing licensing requirements, exercise of certain 

remedies may mean that the business cannot be legally operated as a casino in Michigan.  The 

Board addressed this concern in the November 2005 Debt Transaction Order (Exhibit 2) through 

one of the conditions on its approval: 

Regardless of contractual provisions, in the event of a default under the Debt 
Transaction Documents, no person may exercise any remedy that has or will 
result in an indicia of ownership of the licensee or any of its affiliates, including 
but not limited to a foreclosure of, or the transfer of possessory security interest 
in, the exercise of voting and consensual rights with respect to, or the re-
registration of, pledged gaming interests pursuant to the Debt Transaction 
Documents, without first obtaining Board approval.[25] 
 
Specific to the proposed DIP financing, the DIP facility, as described in the term sheet 

(the “Term Sheet”) that was attached as Exhibit B to the DIP Motion, contains a number of 

provisions that purport to ignore and/or encroach upon the Board’s regulatory authority.  In 

addition, in the event that the Board takes any action to suspend, revoke, or restrict the license 

held by Greektown Casino, the DIP Facility allows the DIP Lenders to, among other things, (i) 

                                                 
23 See Exhibit 2. 
24 Among the conditions is a requirement that Greektown Holdings achieve certain financial 
benchmarks.  Its failure to satisfy this condition is the subject of a show cause hearing the Board 
will conduct on June 10, 2008.   
25 Exhibit 2 at 6, paragraph d. 
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terminate the DIP Facility, (ii) declare the DIP Loans to be immediately due and payable, and 

(iii) exercise all right and remedies under the DIP Facility, including the immediate right to 

realize on all Collateral (upon limited notice) without the necessity of obtaining any further relief 

or order from this Court.  See Term Sheet at 17-18.  Taken together, these provisions reflect 

promises that the Debtors are legally incapable of keeping and, thus, may render the presumed 

benefits of the DIP Facility meaningless in the short term.    

As an initial matter, the DIP Facility requires that “a perfected first priority lien on all 

assets of the Borrowers and Guarantors that are unencumbered as of the commencement of the 

Cases” be granted to the Administrative Agent for the benefit of the DIP Lenders.  See id. at 6.  

Although it is not clearly stated in the DIP Motion or the Term Sheet, in the event that this or any 

other security interest conveyed in connection with the DIP Facility purports to attach to the 

casino license held by Greektown Casino, such interest would run contrary to applicable state 

law, which provides that any license issued under the Act “is a revocable privilege granted by the 

state and is not a property right.”26  Indeed, to the extent that Greektown Casino intends to grant 

the DIP Lenders an interest in its license, it is acting in violation of the Act.  See id. (“A licensee 

or any other person shall not lease, pledge, or borrow, or loan money against a license.  The 

attempted transfer, sale, or other conveyance of an interest in a license without prior board 

approval is grounds for suspension or revocation of the license, or other sanction considered 

appropriate by the board.”).   

Similarly, the DIP Facility requires the Borrowers to satisfy certain “Exit Milestones” 

during the course of the Chapter 11 Cases that relate to the “sale of the Borrower’s company 

assets and operations,” see Term Sheet at 15, which include Greektown Casino.  Although 

                                                 
26 See MCL 432.208c (noting that “each license is exclusive to the licensee, and a licensee or any 
other person shall apply for and receive the board’s and city’s approval before a license is 
transferred, sold, or purchased . . . .”) 
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neither the DIP Motion nor the Term Sheet specifically provides that a sale of Greektown Casino 

may be consummated without Board authority, any such intent would also violate applicable 

Michigan law, which unambiguously vests the Board with the exclusive authority to approve all 

such transfers.27   

In addition to the above-referenced provisions––which could be read as providing and/or 

conveying rights that are non-existent under state law––the Debtors’ proposed DIP Facility vests 

the DIP Lenders with the authority to exercise legal remedies in the event that the Board 

exercises certain regulatory and/or oversight powers with respect to Greektown Casino.  The 

Term Sheet, for example, lists both (i) the “[c]ontinued effectiveness of gaming and liquor 

licenses and legal authority to conduct gaming from the Michigan Gaming Control Board and the 

City of Detroit” and (ii) the “[c]ontinuation of business and maintenance of existence and 

material rights and privileges,” as affirmative covenants under the DIP Facility.  See Term Sheet 

at 14.  Similarly, the negative covenants listed in the Term Sheet place limitations on, among 

other things, the sale of assets, including (presumably) asset sales conducted by any conservator 

that may be appointed by the Board consistent with state law.  See MCL 432.224(7) (providing 

that, upon revocation, suspension, or refusal to renew a casino license, “the conservator shall 

sell, assign, or otherwise transfer ownership of all of the property, in bulk, of a former licensee 

that was part of the casino or an approved hotel . . . .”).    

In addition to the above-referenced covenants, the violation of either one of which would 

constitute an event of default under the DIP Facility, the Term Sheet further clarifies (to avoid all 

doubt) that the “[l]oss of gaming and liquor licenses and legal authority to conduct gaming from 

the Michigan Gaming Control Board or the City of Detroit; [or] any order of a forced sale by the 

                                                 
27 See Rule 432.1501 (“An interest in a person . . . holding a casino license or supplier license 
may only be transferred in accordance with this part.”).     
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Michigan Gaming Control Board,” would constitute an event of default under the DIP Facility 

that would empower the DIP Lenders to immediately realize on all Collateral upon five business 

days’ prior notice, subject to continuation only on the basis that no event of default has in fact 

occurred.  See Term Sheet at 17-18.           

The Board’s authority over this transaction and the Debtors’ compliance with applicable 

State gaming law is not only important to the Board, it is important to the ability of the business 

to continue legally in its cash-generating capacity.  As described by the Debtors, the proposed 

DIP Facility implicates a number of issues within the Board's regulatory power, and the Board 

must retain the authority to consider the financing. 

C. Conducting Business with properly licensed or exempt suppliers 

The Act and rules also place certain licensure and regulatory requirements on persons 

who supply goods or services to casino licensees.28  As permitted by the Act, the rules explain 

who is required to obtain a supplier license.29  “A casino licensee, casino license applicant, shall 

only purchase, lease or otherwise acquire goods or services covered by these rules from a person 

who holds a supplier’s license.”30  The rules also permit the Board to exempt certain persons or 

fields of commerce from the supplier-licensing requirements.31 

In the instant motion, the Debtors indicate that Merrill Lynch has previously been 

approved by the Board.  Although this is accurate, it is irrelevant, given that the approval was too 

limited in scope to apply to the newly contemplated financing.  The Board granted Merrill Lynch 

Pierce Fenner and Smith Incorporated and Merrill Lynch Capital Corporation exemptions from 

the supplier-licensing requirements, but only “for the limited purpose of engaging in the Debt 

                                                 
28 See MCL 432.202(gg) (defining “supplier”) and MCL 432.207a (describing supplier 
licensing).   
29 R 432.1322. 
30 R 432.1323. 
31 R 432.1322(d). 
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Transaction” that was the subject of the Board’s November 2005 Debt Transaction Order 

(Exhibit 2 at 4).  In fact, the Board’s order articulated that, in support of their request for 

exemption, these entities asserted that “for the limited purpose of the Debt Transaction” their 

licensing was not necessary.  Moreover, their roles in the transaction were specifically delineated 

in that Order, and the Board further articulated that entities other than those specifically granted 

exemption who may serve in the “capacity of an Initial Lender, Arranger, Bookrunner, 

Syndication Agent, or Administrative Agent” of the Secured Credit Facility or “the capacity of 

an Initial Purchaser or Senior Notes Trustee” of the Senior Notes were subject to the supplier-

licensing requirements.32  

Because the contemplated financing is a new debt transaction, as opposed to the Debt 

Transaction contemplated in that order, it is not covered by the approvals previously granted.  To 

date, the Board has not received any request for supplier-licensing or exemption from supplier-

licensing from any entity desiring to participate in the financing now under the Court’s 

consideration and has not had time to determine what parties may be subject to the supplier-

licensing requirements. 

D. Compliance with occupational licensing requirements  

The documents filed with this motion suggest that the occupational licensing 

requirements of the Act and rules may also be implicated by actions described in the financing 

documents.  It is unclear whether the proposed lender’s contemplated authority over spending 

and on-site cash monitoring or the proposed involvement of employees of Conway MacKenzie 

in policy making decisions for the operation may implicate the occupational licensing 

requirements in the Board’s rules.  “An individual employed by a Michigan supplier licensee [or 

                                                 
32 Exhibit 1 at 10, paragraph 2. 
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a business that has been exempted from the supplier-licensing requirements][33] whose duties are 

related to, or involved in the gambling operation or are performed in a restricted area of a casino 

or in the gaming area of a casino in Michigan shall hold an occupational license . . . .”34 This is 

yet another area of Michigan law that may be implicated by the proposed transaction. 

IV. Preserving the Board’s Authority 

The Board brings these issues to the Court’s attention, in part, to emphasize that the 

Debtors’ business is highly regulated by the State of Michigan.  If the Debtors proceed with the 

proposed financing without the required approvals, Greektown Casino will be subject to 

enforcement action by the Board.35  Although the Board has discretion in deciding whether to 

pursue that action, this response seeks to preserve the Board’s authority to act to enforce the law, 

even those sections of law related to the proposed financing.  The Board has no intention of 

interfering with the authority of this Court or of diminishing the effectiveness of any order this 

Court issues.  Rather, this response highlights a parallel track of approval the Debtors must seek 

and obtain to comply with State law.36   

V.  Reservation of Rights 

The Board expressly reserves the right to supplement and amend this Objection, seek 

discovery with respect to this Objection, and introduce evidence at any hearing relating to the 

DIP Motion and this Objection.  Further, the Board reserves the right to respond, further object, 

                                                 
33 In Board Resolution 2006-01, the Board stated that when a business is exempted from the 
supplier-licensing requirements, the occupational licensing requirements that otherwise apply to 
employees of supplier licensee remain effective.  See Exhibit 3. 
34 R 432.1331(1). 
35 See MCL 432.204a(1)(m) (authorizing the Board to “suspend, revoke, or restrict licenses . . . 
and impose civil penalties . . . against casino licensees for each violation of this act, any rules 
promulgated by the board, any order of the board or for any other action which the board 
determines is a detriment or impediment to casino gambling operations”). 
36 The Debtors admit as much by noting the required Board approvals applicable to the financial 
institutions participating in the transaction. 
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join in, or amend any objection herein with respect to any argument or objection made by any 

person relating to the DIP Motion. 

VI. Request for Relief 

The Board requests that if the Court decides to grant the Debtors’ motion, a provision in 

the order state that notwithstanding any other provision of this order, nothing contained herein 

shall constitute or be construed to be a determination regarding the impact of the filing or 

pendancy of the Chapter 11 cases on the ongoing regulatory powers of the Michigan Gaming 

Control Board (the "MGCB") and all rights of the MGCB with respect thereto are fully reserved. 

Respectfully submitted,  
 
Michael A. Cox 
Attorney General  
 
/s/ Donald S. McGehee             
Peggy A.Housner (P47207) 
John M. Cahill (P29700) 
Donald S. McGehee (P37489) 
Assistant Attorneys General 
 
BUSINESS ADDRESS: 
1500 Abbot Road, Suite 300 
East Lansing, Michigan  48823 
(517) 241-0210  

 
Dated:  June 2, 2008 
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