
A Word from the Chair
By D. Michael McBride III

Indian Law Section Awards!  At its annual meeting in Sep-
tember, the Federal Bar Association awarded the Indian Law 
Section two prestigious awards: First was with a special na-

tional Leadership Award. Sec-
ond, the section was recognized 
with the “Meritorious Recog-
nition Award” for this news-
letter. Please congratulate the 
2006-2007 Newsletter Commit-
tee, which was recognized with 
this award: Editor-in-Chief, 
Professor Elizabeth Ann Kronk; 
Features Editor, Kate Fort; Con-
tributing Editors Meredith Drent 
(California/Hawaii), Kimberlee 
Dunlop (Washington, D.C.), 
Brian McClatchey (Northwest 
Region); Steven P. McSloy 
(Northeast Region); Casey Ross-
Petherick (Oklahoma); Colette 

Routel (Midwest Region) and Marren Sanders (Southwest 
Region). We commend these section members for their tre-
mendous efforts and for producing four outstanding issues of 
Federal Indian Law in the past year! 

2007 Year in Review. I reflect back on the tremendous ac-
complishments of the Federal Bar Association’s Indian Law 
Section. In 2007, we had the largest annual Indian Law Meet-
ing in this section’s history, with approximately 800 attendees 
convened in Albuquerque. This is a testament to the synergy 
of the scholarship and interaction with other bar associations, 
including the National Native American Bar Association and 
the National Native American Law Student’s Association, as 
well as other groups that make the FBA’s Indian Law Annual 
meeting their home. I’m looking forward to our conference 
next month, as it promises to be another stellar program.

New Era of Tribal / Union Labor Relations. I am reminded 
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of continuing legal challenges to tribal 
sovereignty including the San Manuel 
Band of Indians v. National Labor Rela-
tions Board case decided by the U.S. 
Court of Appeals for the District of 
Columbia in February 2007. That sov-
ereignty-infringing case reversed nearly 
30 years of precedent and affirmed the 
National Labor Relations Board’s asser-
tion of jurisdiction over the tribal casi-
nos and application of the National La-
bor Relations Act to tribal governments 
and their economic enterprises. 
 The decision is disturbing because 
it ignores “canons of construction” that 
favor Indian tribes when federal stat-
utes are silent as to tribes. Additionally, 
the decision ignores the fact that un-
der the Indian Gaming Regulatory Act 
gaming revenues can only be used for 
governmental purposes under carefully 
delineated categories. No other indus-
try in the world has similar restrictions.  
 Applying the National Labor Rela-
tions Act to tribes infringes on impor-
tant self-government interests, includ-
ing tribes establishing their own “right 
to work” laws or otherwise regulating 
employment relationships within In-
dian country. While the National Labor 
Relations Board’s jurisdiction and the 
influence of unions have waned since 
their apogee in the 1950’s, this ill-fated 
decision breathes new life into organized 
labor and into the board. The board is 
dying and the decision appears self-in-
terested to perpetuate its existence.  The 
application of the Labor Act to Indian 
country will hurt tribal self-governance.  
 In the interim, tribes should con-
tinue to adopt self-government strat-
egies in enacting statutes to regulate 
labor. Tribes and their consultants and 
managers should remain cognizant that 
the labor relations rules have changed 
and the board increasingly will as-
sert jurisdiction over tribal commer-
cial activity regardless of whether it is 
governmental in nature. Accordingly, 
tribes should be aware of special rules 
under the act and prepare for a new 
era of tribal / union labor relations. 
 In spare time on nights, weekends, 
early mornings, and even vacations, I 
have prepared an in-depth article, to-
gether with my partner, Leonard Court, 

that will be published in the John Mar-
shall Law Review in a special “gam-
ing symposium” issue, entitled Labor 
Regulation, Union Avoidance and Orga-
nized Labor Relations Strategies on Indian 
Lands: New Indian Gaming Strategies in 
the Wake of San Manuel Band of Indians 
v. National Labor Relations Board. A 
number of section members have pro-
vided excellent review and guidance. 
We all need to be vigilant in strategical-
ly planning for the tribal governments 
and entities we represent.

Choctaw Code Talkers Honored: For 
many decades, Native American war 
heroes have not been fully recognized 
and honored. That is changing. On 
September 16, 2007, the “Choctaw 
Code Talkers” of the 36th Infantry Di-
vision of World War II were honored 
with a dedication of a special exhibit 
at the Texas Military Forces Museum at 
Camp Mabry in Austin, Texas. Other 
war heroes have been recognized, such 
as the Comanche Code Talkers and 
the Navajo Code Talkers. Please thank 
John Drolla, a longtime FBA member 
in Austin, for helping to make this long 
overdue recognition happen. There are 
a number of tribes that helped turn the 
war effort in the European and Pacific 
war theaters through these efforts. Hon-
or Our Heroes! 

FBA’s Indian Law Section: Vetting the 
Important Issues of Indian Country: 
The Association’s Indian Law Section 
is the largest Indian law organization in 
the country. We have a lot to be proud 
of with our members who are leaders in 
the field. 

Consultation with the U.S. Depart-
ment of Justice: Recently, U.S. Attor-
ney General Michael B. Mukasey, an 
FBA member, invited us to brief him on 
legal issues affecting Indian country. Pro-
fessor Matthew L.M. Fletcher graciously 
took time out from his busy schedule to 
fly to Washington, D.C., and brief At-
torney General Mukasey. During the 
hour-long briefing, Professor Fletcher 
outlined our concerns about domestic 
violence in Indian Country. American 
Indian women living in Indian country 
are victims of domestic violence and 
sexual assault more than any other de-

Elizabeth Ann Kronk
Editor in ChiEf

University of Montana Law School
elizabeth.kronk@umontana.edu

Kate Fort
fEaturEs Editor

Michigan State University School of Law
fort@law.msu.edu

Meredith Drent
Contributing Editor, California/hawai’i

San Manuel Band of Mission Indians
mdd_law@yahoo.com

 
Kimberlee Dunlop

Contributing Editor, washington, d.C.
Holland & Knight LLP

kimberlee.dunlop@hklaw.com

Brian McClatchey
Contributing Editor, northwEst rEgion

Coeur d’Alene Casino Resort Hotel
bmcclatchey@cdacasino.com

Stephen P. McSloy
Contributing Editor, northEast rEgion

Hughes Hubbard & Reed LLP
mcsloy@hugheshubbard.com

Casey Ross-Petherick
Contributing Editor, oklahoma

Native American Legal Resource Center
Oklahoma City University School of Law

CRossPetherick@okcu.edu

Colette Routel
Contributing Editor, midwEst rEgion

Jacobson, Buffalo, Magnuson, Anderson & 
Hogen PC

croutel@jacobsonbuffalo.com

Marren Sanders
Contributing Editor, southwEst rEgion

University of Arizona
marrens@mindspring.com

Ann Tweedy
Contributing Editor, suprEmE Court updatE

Kanji & Katzan PLLC
aetweedy@comcast.net

Federal Indian Law is published by the 
Federal Bar Association Indian Law 
Section. ©2007 The Federal Bar Assoc-
 iation. All rights reserved. The opinions 
expressed herein are solely those of the 
authors unless otherwise specified. Sarah 
Kemerling, Managing Editor.

2 Federal Indian Law

Message continued from page 1

uu

uu



mographic group. A significant percent-
age of the perpetrators are non-Indians.  
 The Federal Bar Association supports 
a congressional bill that would extend 
tribal court criminal jurisdiction to non-
Indians that commit domestic violence 
within Indian Country. Professor Fletcher 
sought the support from the Department 
of Justice on this legislation. We recom-
mended the statute contain an “opt in” 
provision for tribes that meet certain cri-
teria under a potential law. The criteria 
might include certain due process con-
siderations regarding extending criminal 
jurisdiction over non-citizens: (i) right 
to counsel; (ii) right to jury trial that 
could include a jury pool of non-citizens; 
and (iii) access to adequate jail space. 
 Professor Fletcher also discussed the 
Plains Commerce Bank case1 that is pend-
ing currently before the Supreme Court 
of the United States. Oral argument is 
scheduled for mid-April, the week after 
our 33rd Annual Indian Law Confer-
ence. Plains Commerce Bank will address 
questions of tribal court civil jurisdiction 
over non-Indians. The case could have 
tremendous impact on the power of In-
dian tribes, particularly their courts. The 
case involved a commercial loan to In-
dian citizens by a non-tribal citizen lend-
er. The suit by the Long family against 
Plains Commerce Bank originated in the 
Cheyenne River Sioux Tribal Court and 
dealt with claims of breach of contract 
and discrimination. The case will test 
the limits of consensual relationships un-
der the Supreme Court’s Montana test. It 
is interesting to note that we understand 
that the tribal court offered Plains Com-
merce Bank a jury trial that would in-
clude non-citizens/non-Indians, but the 
bank declined to exercise that right. In-
dian country is closely watching the case. 
 Professor Fletcher discussed with 
Attorney General Mukasey how some 
federal statutes, such as the Adam Walsh 
Act, already lay the infrastructure for a 
Violence Against Women Act/ “Oliph-
ant” fix to cure jurisdictional problems in 
earlier legislation and cases. We under-
stand that U.S. Attorneys currently will 
not seek to count tribal court convictions 
under federal sentencing determinations 
unless the convicting tribe has provid-
ed a right to counsel to the defendant.  
 Finally, Attorney General Mukasey 
also showed interest in how U.S. at-

torney’s offices typically do not have 
adequate resources to investigate and 
prosecute domestic violence in Indian 
County cases. Professor Fletcher empha-
sized how difficult it is for tribal witnesses 
and victims to travel long distances to 
appear in federal court. He specifically 
cited examples regarding Navajo Na-
tion citizens having to travel hundreds 
of miles to Phoenix for federal court pro-
ceedings, citizens of the Keweenaw Bay 
Indian Community having to travel to 
Grand Rapids, Michigan, or the Turtle 
Mountain Chippewa citizens having to 
travel to Fargo, North Dakota. Overall, 
the meeting went very well and demon-
strates the respect the federal govern-
ment has for the work of our association’s 
Indian Law Section and its members. 
 
33rd Annual FBA Indian Law Confer-
ence, April 10-11, 2008: “Identity in 
Flux: Challenging Outsider Definitions 
of Tribalism”: I am very excited about 
the captivating topics and very impor-
tant speakers that we have assembled 
for the 33rd Annual Indian Law Confer-
ence, the largest Indian Law conference 
in the country, held again this year in 
Albuquerque. This year, we commemo-
rate and reflect upon a number of an-
niversaries including the Indian Coun-
try statute—60 years; the Indian Civil 
Rights Act —40 years; the Indian Child 
Welfare Act—30 years; and the Indian 
Gaming Regulatory Act—20 years. 
 Lead Conference Chair Jennifer 
Harvey Weddle, together with Patrice 
Kunesh, Matthew L.M. Fletcher, and 
Natalie Landreth, has crafted one of the 
best programs in the association’s his-
tory. Titles of presentations on timely 
and cutting edge topics include: “Use 
What Your Ancestors Gave You: Tribal 
Court Judges’ Reflections on Modern In-
dian Identity”, “Sovereignty As An As-
set: Redefining Tribal Identity Through 
Economic Development”, “Luncheon 
Program: The Federal Government Giv-
eth and It Taketh Away: The Indian Law 
Superheroes Hall of Justice Take On 
Anniversaries of Significant Indian Law 
Cases and Legislation”, “Innovations in 
Tribal Commercial Law”, “Governmen-
tal, Commercial, or Political: What’s the 
Right Label for Tribal Labor and Employ-
ment Issues?”. The first day will conclude 
with a special dinner and entertainment 

at the Indian Pueblo Cultural Center. 
 On the second day, topics include: 
“Facing the Consequences of Climate 
Change in the Absence of Govern-
mental Action”, “The Importance of 
What Lies Beneath: The Push for Tribal 
Energy”. Later in the morning, we will 
undertake concurrent group focus ses-
sions that will “drill down” on specific 
topics of interest in greater detail, in-
cluding topics such as “Indian Probate 
Resources in a World of Ever Changing 
Regulations: What Does AIPRA Mean 
This Month?”, “What Tribes Need to 
Do Now on Labor to Protect Their Ju-
risdiction”, “Indian Child Welfare Act: 
30 Year Update”, and “Fundamentals of 
Tribal Finance: Lawyers’ Edition”. The 
luncheon program will include “The 
Outlook for Use of International Legal 
Tools in U.S. Federal Courts” and a pre-
sentation of awards for the Indian Law 
Section. Finally, the conference will 
wrap up with “Ethical Considerations: 
Abusing Plenary Power in the Legisla-
tive Arena” and “Revisiting Civil Rights 
in Indian Country Four Decades After 
the Indian Civil Rights Act”. Please 
consider staying after the conference for 
a special symposium at the American 
Indian Law Center in the University 
of New Mexico School of Law on the 
60th Anniversary of the Indian Coun-
try statute on Saturday, April 12, 2008. 
 
Washington, D.C., Fall Indian Law 
Conference 2007: On October 19, 
2007, the Indian Law Section held the 
9th Annual D.C. Indian Law Confer-
ence entitled “Pragmatic Approach to 
Modern Indian Country Concerns”. 
The event, also sponsored by the Na-
tional Native American Bar Associa-
tion and the Native American Bar As-
sociation of Washington, D.C., brought 
together a dream team of federal officials 
and practitioners to discuss “Roundtable 
with Decision-makers: Indian Gaming, 
Indian Lands, How do the Feds Make 
Decisions?” Other sessions focused on 
the “Roberts Court” and “Jurisprudence 
for Native American Cases”, and Pro-
fessor Maylinn Smith gave the key-
note luncheon address: “A Pragmatic 
Approach to Ethical Issues in Indian 
Country”. 
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indiAn lAw CASeS, 
newS, And noteS

Supreme Court Update

 The U.S. Supreme Court has grant-
ed certiorari in four cases with implica-
tions for Indian country: 

Plains Commerce Bank v. Long Fam-
ily Land and Cattle Co., Inc. On Jan. 
4, 2008, the Court granted certiorari in 
Plains Commerce Bank v. Long Family 
Land and Cattle Co, Inc. In Plains Com-
merce, the Eighth Circuit held that a 
bank, which owned fee land on the res-
ervation, had entered into a consensual 
relationship with an on-reservation cor-
poration, which was licensed as a corpo-
ration in South Dakota and was major-
ity-owned by tribal members, when it 
repeatedly entered into loan and mort-
gage agreements with the corporation. 
The Eighth Circuit further held that 
the bank’s consensual relationship had 
a sufficient nexus to the corporation’s 
race discrimination claim so as to give 
rise to tribal regulatory and adjudica-
tory jurisdiction over that claim, which 
the Eighth Circuit deemed, following 
the tribal appellate court, to have aris-
en under tribal law. Finally, the Eighth 
Circuit held that the bank suffered no 
due process violation from the tribal 
appellate court’s treatment of the race 
discrimination claim as a newly recog-
nized tribal law cause of action, despite 
the fact that the tribal trial court had 
viewed the cause of action as federal. 
In its decisions that a consensual rela-
tionship existed between the corpora-
tion and the bank and that a sufficient 
nexus existed between the consensual 
relationship and the discrimination 
claim, the Eighth Circuit relied on sev-
eral factors: (1) that the bank had di-
rectly benefitted from the corporation’s 
Indian status when it received Bureau 
of Indian Affairs (BIA) guarantees for 
its loans; (2) that the corporation was 
overwhelmingly tribal in character as 
were its interactions with the bank; (3) 
that the bank had previously implicitly 
acknowledged the likelihood of tribal 
court jurisdiction; (4) that the bank 
had also formed concrete commercial 

relationships with the Indian owners of 
the corporation; (5) that the discrimi-
nation claim was more tribal in charac-
ter than the personal injury claim ad-
dressed in Strate v. A-1 Contractors; (6) 
that the tribe was actively involved in 
facilitating negotiations between the 
bank and the corporation; and (7) that, 
as conceded by the bank, the Tribe has 
legitimate interests in facilitating its 
members’ commercial endeavors and 
in ensuring that they are not unfairly 
dispossessed of reservation land. The 
Eighth Circuit also noted that, under 
tribal law, the bank could have, but did 
not, request that persons who were not 
tribal members be included in the jury 
pool. The bank’s petition for cert chal-
lenges the ability of tribal courts to hear 
tort claims brought by member-owned 
corporations against non-member de-
fendants.

Carcieri v. Kempthorne. On Feb. 25, 
2008, the Supreme Court granted cer-
tiorari in Carcieri v. Kempthorne. In 

Carcieri, the First Circuit, hearing the 
case en banc, rejected Rhode Island’s 
challenge to the Secretary of the In-
terior’s decision to take land into trust 
for the Narragansett Indian Tribe. The 
state raised numerous constitutional 
and statutory challenges to the trust 
decision, many of which were based on 
the fact that the trust decision result-
ed in increased tribal sovereignty over 
the land and decreased state authority. 
Holding the relevant provision of the 
Indian Reorganization Act (IRA) to be 
ambiguous, the First Circuit accepted 
as reasonable and consistent with the 
IRA the secretary’s interpretation of 
the provision as allowing for the acqui-

sition of trust lands for tribes who were 
under federal jurisdiction at the time 
of their trust applications but had not 
been as of the date that the IRA was 
passed. The court further held that the 
IRA had not been implicitly repealed 
in whole or in part by the Settlement 
Act, which pertains specifically to the 
Narragansett Tribe’s rights vis-a-vis the 
State of Rhode Island. The court also 
rejected several constitutional argu-
ments made by the state: (1) that the 
Indian Commerce Clause does not pro-
vide the secretary with authority to dis-
place state law within a state and that 
the IRA therefore violates the Tenth 
Amendment; (2) that the federal gov-
ernment needed the state’s consent un-
der the Enclave Clause to take the land 
into trust; (3) that the secretary’s action 
is barred by the Admissions Clause; and 
(4) that the IRA is an unconstitutional 
delegation of authority. The First Cir-
cuit also rejected the state’s Adminis-
trative Procedure Act claims, holding 
that the secretary’s decision was not 
arbitrary or capricious for any of the 
reasons raised by the state, such as the 
BIA’s purported failure to conduct its 
own analysis of the tribe’s application, 
its purported failure to consider the rel-
evant regulatory factors under 25 C.F.R. 
section 151.11, the tribe’s purported 
failure to comply with 25 U.S.C. sec-
tion 4111(c), and the BIA’s purported 
failure to adequately consider environ-
mental and Indian Gaming Regulatory 
Act issues. 
 The Supreme Court granted cer-
tiorari on two out of three of the issues 
raised by the state: (1) whether the IRA 
empowers the secretary to take land 
into trust for tribes that were not recog-
nized and under federal jurisdiction at 
the time of the IRA’s passage in 1934 
and (2) whether the Settlement Act’s 
extinguishment of aboriginal title and 
all claims based on Indian rights and 
interests precludes the secretary from 
taking land into trust within the area 
covered by the Settlement Act.

Exxon v. Baker. On Oct. 29, 2007, the 
Supreme Court granted certiorari in 
Exxon v. Baker. An Alaska federal jury 
awarded $5 billion in punitive damages 
against Exxon under federal maritime 
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law for the accidental grounding of the 
tanker Exxon Valdez and the resulting 
oil spill. The award did not punish for 
harm to the environment, which oth-
er proceedings had fully redressed, but 
only for lost income and similar eco-
nomic harm to commercial fisherman 
and other private parties. Applying the 
fairness protections of the Due Process 
Clause, the Ninth Circuit reduced the 
award to $2.5 billion - still 123 times 
the compensatory damages awarded and 
five times what the court found was the 
total, fully compensated loss to all pri-
vate economic interests. The questions 
before the Court are as follows: (1) May 
punitive damages be imposed under 
maritime law against the shipowner for 
conduct of the ship’s master at sea, ab-
sent a finding that the owner directed, 
countenanced, or participated in that 
conduct, and even when the conduct 
was contrary to policies established and 
enforced by owner?; (2) When Congress 
has specified criminal and civil penalties 
for maritime conduct in the controlling 
statute, here the Clean Water Act, but 
has not provided for punitive damages, 
may judge-made federal maritime law 
expand penalties Congress provided by 
adding a punitive damages remedy?; and 
(3) Is the $2.5 billion punitive damages 
award in this case, which is larger than 
total of all punitive damages awards af-
firmed by all federal appellate courts in 
our history, within limits allowed by 
federal maritime law? Native parties are 
involved in this case.

Crawford v. Marion County Elec-
tion Board, et al. On Sept. 25, 2007, 
the Supreme Court granted certiorari 
in Crawford v. Marion County Election 
Board et al. The Seventh Circuit held, 
in a divided panel decision, that an In-
diana statute requiring voters to show 
photo identification at the polls did 
not unduly burden the right to vote. 
The court accepted the law’s averred 
purpose (to reduce voting fraud) and 
held that the challenged harm of “in-
ducing eligible voters to disenfranchise 
themselves” was “slight” as shown in 
the current record. Crawford v. Marion 
County Election Board, 472 F.3d 949, 
952 (7th Cir. 2007). Finally, it held that 
the details of regulating elections must 
be left to the states under Article I, sec-

tion 4, of the Constitution. Id. at 954. 
Certiorari was sought and granted on 
the issue of whether the statute violates 
voters’ rights under the First and Four-
teenth Amendments. This case could 
potentially have implications for Indian 
country related to tribal identification 
cards.
 Cases where certiorari is pending: 
Certiorari petitions are currently pend-
ing in two cases related to Indian coun-
try, Kickapoo Traditional Tribe of Texas v. 
Texas, Docket No. 07-1109, and Carls v. 
Blue Lake Housing Authority, Docket No. 
07-1037. In Kickapoo Traditional Tribe of 
Texas, the Fifth Circuit, at the request 
of the state, invalidated regulations pro-
mulgated by the Secretary of Interior 
under the Indian Gaming Regulatory 
Act. The invalidated regulations relate 
to procedures to be undertaken when a 
state-tribal compact is not entered into 
and the state refuses to waive sovereign 
immunity.
 In Carls, the California Court of Ap-
peals upheld motions to quash service of 
summons on the grounds of tribal sov-
ereign immunity. The tribe had bought, 
and assumed the liabilities of, the con-
struction company that had previously 
constructed homeowners’ allegedly de-
fective home, and homeowners sought 
to sue the now tribally-owned company 
for the alleged defects. 
 Finally, petition for certiorari has 
been denied in nine cases related to Indi-
an law so far this term: MacArthur v. San 
Juan County; Jones v. Minnesota; Mann 
v. Fong, North Dakota Tax Commissioner, 
et al.; Houlton Band of Micmacs v. Ryan; 
Reber v. Utah; Cawtawba Indian tribe of 
South Carolina v. South Carolina; Gros 
Ventre Tribe v. United States; and Confed-
erated Tribes and Bands of the Yakama Na-
tion v. Confederated Tribes of the Colville 
Indian Reservation.  
  

Northeast Update
 
 The courts in the Northeast con-
tinue to hammer away at tribal sover-
eignty, most notably a further blow in 
Maine by the First Circuit. In Maine v. 
Johnson, in which the Penobscot Nation 
and the Passamaquoddy Tribe had inter-
vened, the First Circuit in August held, 
as it had recently in other contexts, that 
the Maine Land Claim Settlements cur-

tailed the sovereignty of the Maine tribes 
and allowed state power over them “far 
exceed[ing] what is normal for Indian 
tribes to which no such legislation ap-
plies.” Maine was thus allowed to regu-
late water quality on the tribes’ respec-
tive reservations under the Clean Water 
Act. Cert. petitions were filed in the First 
Circuit’s prior such decisions against the 
Maine tribes, discussed in the last news-
letter, Houlton Band of Maliseet Indians v. 
Ryan and Aroostook Band of Micmacs v. 
Ryan, but the U.S. Supreme Court de-
nied these petitions.
 A few decisions out of New York 
State are worth noting. In one, The City 
of New York v. Milhem Attea & Bros. 
Inc., a case by the city against cigarette 
wholesalers, who allegedly are placing 
unstamped cigarettes into commerce via 
sales to Native Americans, the Eastern 
District of New York insisted that the 
Attorney General of New York write a 
brief and make clear what state policy is 
in regard to the issue. The court noted 
that “[h]ow practically to accomplish 
[the State’s tax goals] is something 
that seems to have eluded the State of 
New York and its Department of Taxa-
tion and Finance for decades.” Upstate, 
the Appellate Division for the Third 
Judicial Department refused to allow 
the Oneida Nation to discontinue sev-
eral lawsuits seeking to prevent taxa-
tion of the Nation’s lands. Though the 
tribe had won a permanent injunction 
against tax foreclosure on its lands in 
federal court, the state court in Oneida 
Indian Nation v. Pifer felt that the mat-
ter was not fully decided under state law 
and that collateral estoppel didn’t apply 
with respect to the federal injunction. 
 Further south, the Catawba Nation’s 
cert. petition to the U.S. Supreme Court 
was denied. There, as in Maine, the terms 
of a land claim settlement entered a de-
cade ago were at issue, and the Catawbas 
claimed that the State of South Caro-
lina unilaterally changed the rules un-
der which gaming might be conducted 
in the state. While a lower court agreed 
with the Catawbas, the South Carolina 
appeals courts did not. 
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Southwest Update

 President Bush nominated Diane J. 
Humetewa, a member of the Hopi Indian 
tribe, to serve as the next U.S. attorney 
for the District of Arizona. Humetewa 
was senior litigation counsel and tribal 
liaison for the U.S. attorney’s office and 
was recommended to the post in January 
by Senators John McCain and Jon Kyl, 
who emphasized her sensitivity to cul-
tural and legal issues in the region and 
her work on behalf of crime victims.
 In August 2007, the Ninth Circuit 
reached a decision in Access Fund v. 
United States Department of Agriculture. 
The Access Fund, a climbing advocacy 
group, challenged the U.S. Forest Ser-
vice’s (USFS) ban on “the recreational 
activity of rock climbing” at Cave Rock, 
a site of powerful religious and cultural 
significance to the Washoe Tribe as a 
violation of the Establishment Clause 
and as arbitrary and capricious under the 
Administrative Procedure Act (APA). 
The court held that the government eas-
ily satisfied the Lemon test, as the USFS 
acted pursuant to a secular purpose--the 
preservation of a historic cultural area. 
Since 1996, the USFS had consistently 
embraced the view that Cave Rock was 
a historical and cultural landmark worth 
preserving, and that climbing threat-
ened the cultural and physical integrity 
of the site. Nothing in the record indi-
cated impermissible religious motivation 
and as a practical matter, the climbing 
ban could not be fairly perceived as an 
endorsement of Washoe religious prac-
tices. During the public comment phase, 
the Washoe Tribe favored an alternative 
that would have precluded all activities 
inconsistent with traditional Washoe be-
lief. This alternative would have denied 
non-Washoe access to the traditional 
cultural property and banned hiking and 
other recreational uses at the rock. The 
USFS’s chosen alternative not only pro-
vided for general public use and access 
well beyond members of the Washoe 
Tribe, but also permitted activities that 
were incompatible with Washoe beliefs.
 The court distinguished Bear Lodge 
Multiple Use Association v. Babbitt and 
National Arch and Bridge Society v. Al-
ston. In Bear Lodge the only reason for 

the closure was to facilitate current re-
ligious practice, and the Park Service 
specifically recognized that climbing was 
a “legitimate recreational and historic” 
use of the land. Here, the ban on climb-
ing sought to preserve the historic and 
cultural value of the site, and climbing 
was never a legitimate historic use of the 
land. In National Arch and Bridge Society, 
as in Bear Lodge, the ban from walking 
under the bridge in deference to Na-
tive American religious beliefs advanced 
solely sacred rather than secular goals. 
Finally, the court held that because there 
was no significant geological impact on 
Cave Rock from rock climbing, it was 
inconsistent to conclude that climbing 
harmed the physical resource. The value 
of Cave Rock was not simply geologi-
cal; it is also cultural and historical. As 
documented in extensive research and 
consultation with various community 
groups, rock climbing harmed the physi-
cal (not necessarily geological) integrity 
of the rock. The USFS’s decision to ban 
climbing, adopted after deliberate and 
thoughtful analysis and based on non-
arbitrary historical considerations, did 
not violate the APA.
 In Southern Ute Indian Tribe v. Leavitt, 
the Department of Health and Human 
Services (HHS) declined to enter into 
a contract allowing the Southern Ute 
Indian Tribe to assume control over and 
management of the programs, functions, 
services, and activities of a reservation 
health center, and the tribe brought an 
action under the Indian Self-Determina-
tion and Education Assistance Act (IS-
DEA) seeking damages and injunctive 
relief. The tribe moved for preliminary 
injunction and the government moved 
for summary judgment. The court held 
that HHS did not have discretion under 
the ISDEA to decline the tribe’s propos-
al for a self-determination contract. The 
language of 25 U.S.C. section 450f(a)
(2) clearly limited the discretion of the 
government to decline an Indian tribe’s 
proposal for a self-determination con-
tract to the specific criteria listed. In this 
case, the government relied on Section 
450f(a)(2)(D) arguing that the amount 
of funds proposed by the tribe was in 
excess of the applicable funding level 
because it included contract support 
costs (CSC) when Congress had not ap-
propriated sufficient funds for CSC for 

the fiscal year in which the contract was 
proposed. The court stated that the lan-
guage of 450j1(a)(2) provided that the 
applicable funding level includes CSC. 
Thus, the fact that the tribe’s proposal 
included CSC was not a proposal for 
funds “in excess of the applicable fund-
ing level,” and Section 450f(a)(2)(D) 
could not provide the basis for the gov-
ernment’s declination of the contract. 
The language in Section 450j-1(b) that 
the provision of funds was subject to the 
availability of appropriations did not 
change this result. The subsection was 
not cross-referenced in the declination 
criteria and could not form the basis for 
declining the tribe’s proposal.
 The court also held that entry by the 
government into the ISDEA contract 
would not violate the Appropriations 
Clause or Anti-Deficiency Act. The 
statutory scheme in the ISDEA did not 
give the secretary discretion to decline 
a proposal on the basis of underfunding 
in congressional appropriations, and the 
executive branch officers and employees 
would not be in violation of the Anti-
Deficiency Act by carrying out their stat-
utory obligations to approve the tribe’s 
proposal. The court noted that it was not 
the executive branch that had obligated 
the government; rather, it was Congress 
through the ISDEA. Moreover, the 
government’s concerns with regard to 
the Anti-Deficiency Act were satisfied 
by the model contract language within 
the ISDEA that funding was subject to 
the availability of appropriations, which 
language the Tribe agreed should be in-
cluded in its contract. Finally, the court 
noted that the government’s reaction to 
the Supreme Court’s decision in Chero-
kee Nation of Oklahoma v. Leavitt was not 
unreasonable, however, the Supreme 
Court did not decide what the govern-
ment’s obligations to pay CSC would be 
if Congress explicitly prohibited the use 
of unrestricted funds to meet these obli-
gations.  
 In United States v. Mitchell, the de-
fendant appealed his conviction in the 
United States District Court for the Dis-
trict of Arizona of first degree murder, 
felony murder, carjacking resulting in 
death, and related federal crimes involv-
ing other Navajos on the Navajo Indian 
reservation in Arizona. The defendant 
was sentenced to death. The court held 
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that: (1) The Federal Death Penalty 
Act (FDPA) extended to carjacking 
committed by the defendant, a Native 
American against other Native Ameri-
cans in Indian country; (2) the Major 
Crimes Act did not preclude the federal 
court’s exercise of jurisdiction over a 
Native American charged with federal 
carjacking resulting in death; (3) the 
imposition of a death sentence for a Na-
tive American convicted of carjacking 
resulting in death did not violate the 
right of free exercise of religion; (4) the 
excusal for cause of a jury member based 
on the juror’s perceived inability to set 
aside religious opposition to the death 
penalty was warranted; and (5) the ex-
clusion of jurors based on the jurors’ 
views that, based on their Navajo tradi-
tional religion and culture, they would 
be unable to set those views aside and 
apply the law impartially, did not vio-
late the Religious Freedom Restoration 
Act (RFRA) or the American Indian 
Religious Freedom Act.
 In Bradley v. Lake Powell Medi-
cal Center, the Navajo Supreme Court 
examined whether the Navajo Nation 
Labor Commission (commission) cor-
rectly refused to grant comity to a de-
cision of the Arizona Department of 
Employment Security (ADES) that an 
employee (Bradley) engaged in “willful 
misconduct” should preclude a subse-
quent complaint before the commission 
that the Lake Powell Medical Cen-
ter (Lake Powell) terminated Bradley 
“without just cause” based on evidence 
submitted by Lake Powell at a hearing 
Bradley did not attend. The court rea-
soned that public policy of the Navajo 
Nation supported recognition of the 
ADES decision because the state unem-
ployment program operated to benefit 
Navajo employees in lieu of a Navajo 
program that did the same and stated 
that to honor that practice Navajo 
courts and tribunals should not reject an 
ADES decision absent some fundamen-
tal defect in the proceeding. The court 
held that the commission should have 
granted comity to the ADES decision 
but concluded that the unique purposes 
of the state unemployment statute and 
the Navajo Preference in Employment 
Act made the application of res judicata 
inappropriate. Providing temporary sup-
port to the unemployed is different than 

awarding damages to employees for 
their employers’ wrongful termination 
and it would be unfair to prohibit an 
employee from claiming compensation 
for a wrongful act merely because the 
employee attempted to receive tempo-
rary unemployment benefits. The court 
concluded by clarifying that res judicata 
was not a rigid rule to be applied in all 
circumstances, but must be considered 
in light of other circumstances, includ-
ing the purposes of the proceedings at 
issue.

 In Thinn v. Navajo Generating Sta-
tion, the Navajo Supreme Court, in a 
consolidated action, looked at whether 
the commission had jurisdiction over 
employment termination complaints 
filed by employees at the Navajo Gen-
erating Station (station), when the 
lease allowing the station to operate 
barred the Navajo Nation (nation) 
from “directly or indirectly” regulat-
ing the “construction, maintenance 
or operation” at the station. The is-
sues concerned whether the lease was 
an “unmistakable waiver” of the na-
tion’s power to regulate employment, 
whether the delegation of authority to 
the Navajo Tribal Council’s Advisory 
Committee, who approve the lease and 
forwarded it to the chairman for sig-
nature, included the power to approve 
the alleged waiver, and whether the 
terms “construction,” “maintenance,” 
and “operation” include employment 
regulation. The Court also looked at 
whether the Ninth Circuit decision in 
Arizona Public Service Co. v. Aspass was 
binding on the Court and obliged it to 
rule that the waived the power to regu-
late employment.
 The Court held that it was not “un-
mistakable” that “operation” included 

the employment relationship between 
the station and its workers. This was 
supported by the fact that a separate 
provision in the lease set employment 
preference to “qualified local Nava-
jos” and defined this term. Also, under 
Navajo Fundamental Law, the council 
could not have legally agreed to waive 
employment regulation and could not 
have understood the waiver of “opera-
tion” regulation as surrender of their re-
sponsibility to protect and regulate em-
ployment relationships on the Navajo 
Nation. There was no unmistakable 
waiver in the lease as such a waiver is 
inconsistent with Navajo principles of 
leadership responsibility to the people. 
The Court held that the nation retained 
the authority to regulate employment at 
the station and that after passage of the 
Navajo Preference in Employment Act 
the commission had authority to hear 
the complaints filed by the Appellants. 
The Court also held that even assuming 
arguendo that the Ninth Circuit’s opin-
ion in Aspaas was binding, that opinion 
did consider Navajo law and therefore 
did not contradict the Court’s holding. 
The cases were remanded for further 
proceedings.

Northwest Update

Alaska. There were several Indian-law 
related cases decided in the Alaska Su-
preme Court recently. In one, Miller 
v. Safeway Inc., 170 P.3d 655 (Alaska, 
2007), an employer’s reasonable groom-
ing policies were enforced against an 
Alaska Native man who was termi-
nated for refusing to cut his hair. This 
employment action did not represent a 
per se breach of the objective prong of 
the implied covenant of good faith and 
fair dealing that attaches to all at-will 
employment in Alaska. While employ-
ees have important liberty and privacy 
rights connected to their choice of hair-
style, an employer also has a prerogative 
to present itself to the public as it sees 
fit. Also, the employee did not provide 
proper notice to the employer that his 
hair style choice was based on religious 
and cultural, rather than aesthetic, con-
cerns. 
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At the FBA

Indian Law Section Award 
Winners
By: Kathryn E. Fort

 D. Michael McBride, Indian Law 
Section chair, was awarded the 2007 
Section Chair Award at the Federal 
Bar Association’s annual meeting in 
Atlanta this past September. McBride 
has been the section chair since August 
2006. Prior to this position, McBride 
was deputy chair, board member, and 
newsletter editor. McBride is a share-
holder at Crowe & Dunlevy, P.C. 
and chair of the firm’s Indian Law & 
Gaming Practice Group. He is also a 
justice of the Supreme Court of the 
Pawnee Nation, and has served as an 
adjunct professor at the University of 
Tulsa College of Law.  The recipient 
of this award is chosen by the Section 
Coordinator from a group of 25 sections 
and division leaders. 
 This newsletter, Federal Indian 
Law, was also honored with the 2007 
Meritorious Newsletter Award, chosen 
from the over 20 section and divi-
sion newsletters. The award takes into 
consideration the newsletter publica-
tion frequency and type, substantive 

law articles, case reviews, profiles and 
announcements of member achieve-
ments. Federal Indian Law is published 
quarterly in electronic format and 
recently added an expanded features 
section to provide additional informa-
tion to section members.

Federal Bar Association Pro-
file: James S. Richardson Sr., 
FBA President
By: Kathryn E. Fort

 James S. (Jim) Richardson Sr., the 
2008 Federal Bar Association presi-
dent, is clearly no stranger to the FBA. 
Richardson has served in many leader-
ship positions, from section coordinator 
to president. His initial involvement 
with the FBA came at the encourage-
ment of his chief judge when he was 
working on the military’s adoption of 
the Federal Rules of Evidence. 
 Given his long service to the FBA, 
Richardson obviously believes the orga-
nization is important. When asked what 
he values about the FBA, he says he sees 
it as source of continuing legal education, 
a professional organization and a place for 
networking. He is concerned with the shift 
in the membership of the FBA since the 
organization started allowing non-federal 

employees to be full members. Now, mem-
bers who are federal employees make up less 
than 20 percent of the total membership. 
Richardson believes federal employees do 
not always see the value of networking, 
leading to their decreased membership. 
He says it is our “obligation as lawyers to 
be involved in a professional organization, 
even if we don’t always agree with their 
stances.” Richardson believes one of the 
FBA’s strengths is its willingness to allow 
young lawyers take on leadership positions 
and make a national impact immediately. 
Finally, Richardson also views the FBA as 
a place for lawyers to explore other areas of 
law. He cites Indian law as an example of 
this. For example, all FBA members receive 
the annual issue of The Federal Lawyer 
dedicated to Indian law issues, exposing 
them to the area of Indian law. 

 
At the FBA AnnuAl Meeting And Convention in AtlAntA—(leFt photo, l to r) MiKe MCBride ACCeptS the 2007 SeCtion ChAir AwArd 
FroM Bill lAForge, iMMediAte pASt FBA preSident. MCBride wAS reCognized with the AwArd For hiS worK with the indiAn lAw SeCtion. 
indiAn lAw SeCtion leAderS njoying the BAnquet At the FBA AnnuAl Meeting And Convention in AtlAntA—(right photo, l to r) 
elizABeth KronK, newSletter editor; d. MiChAel MCBride, iii, ChAir; ping MCBride; Allie greenleAF MAldonAdo, deputy ChAir; And 
lAwrenCe BACA, nAtionAl treASurer And indiAn lAw SeCtion MeMBer.
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 One of Richardson’s major initia-
tives as president of the FBA is a com-
mitment to increasing diversity within 
the membership of the FBA. He cites his 
12 years in the Marines Corps for rein-
forcing his belief in a meritocracy, where 
the best in the field should succeed, 
regardless of race or background. He is 
concerned that in the last ten years there 
have been fewer and fewer members of 
color within the FBA. One way he and 
Jack Lockridge, executive director of 
FBA, are looking to increase FBA mem-
bers of color is by maintaining the list of 
law student members after they graduate. 
He and Lockridge are also reaching out 
to historically black law schools and are 
working to maintain their commitment 
to Native law students. He believes the 
scholarships the FBA awards to Native 
students to attend the Federal Bar Indian 
Law conference are especially important, 
given the opportunities at the confer-
ence for networking and jobs.    
 Richardson has attended two FBA 
Indian Law conferences and calls them 
“one of the good things we do as an orga-
nization.” He has a close relationship with 
Lawrence Baca, founder of the Indian 
Law Section and current FBA National 
Treasurer, and worked with Baca to orga-
nize a judicial conference that brought 
federal, state and tribal judges together 
in one room to talk about jurisdictional 
issues. He found the conference, which 
was closed to litigating attorneys, enlight-
ening, and the judges far more “blunt” 
than they may otherwise have been.
 In his current job as the senior attor-
ney-advisor to the U.S. Court of Appeals 
for the Armed Forces, he is paid to “think 
and write about the law.” As a discretion-
ary court, his office works much like that 
of the cert. pool at the U.S. Supreme 
Court. He also takes a strong leadership 
role in training the younger lawyers on 
the staff, which are usually made up of 
half civilian and half military lawyers. 
One of his favorite things to do is take 
the lawyers to Quantico to “play Marine 
for a day,” so all of the lawyers get a sense 
of the military and its operations.
 Richardson received his B.A. in histo-
ry from Frostburg State University, where 
he focused on Asian studies. He was com-
missioned as a second lieutenant in the 
Marines Corps. He received his J.D. in 
1973 from the University of Maryland and 

has continued to work for and with the 
U.S. military in his professional career.

indiAn Country newS

UN Adopts Declaration on 
the Rights of Indigenous  
Peoples
By: Kirsten Matoy Carlson, J.D., 
Ph.d.

 On Sept. 13, 2007, the United Nations 
General Assembly adopted the Declaration 
on the Rights of Indigenous Peoples by a 
vote of 143 in favor, four against and 11 
abstaining. The culmination of over 30 
years of hard work by indigenous advocates, 
the UN’s adoption of the declaration by an 
overwhelming majority greatly advances 
indigenous rights to self determination. 
For the first time, the collective rights of 
indigenous peoples, including the right to 
self determination, are acknowledged as 
international human rights. 
 The declaration recognizes the col-
lective and individual rights of over 370 
million native peoples worldwide. It pro-
tects indigenous rights to self-government, 
and emphasizes indigenous rights to con-
trol development in their own territories. 
Further, in its expansive delineation of 
indigenous rights, it calls for the mainte-
nance and protection of native cultures, 
languages, and identities, the fulfillment of 
treaty obligations by states, the equal treat-
ment of and end to discrimination against 
indigenous peoples, and the full and effec-
tive participation of native peoples in all 
matters that concern them.
 “It is a definite change in the tide of 
history,” said Robert (Tim) Coulter, exec-
utive director of the Indian Law Resource 
Center, and the author of the original draft 
of the declaration in 1977. “Indigenous 
peoples are now accepted as a permanent 
part of the world community, and this will 
help stop discrimination and end the mar-
ginalization of indigenous peoples.”
 The non-binding declaration is the 
first step toward the development of bind-
ing international law protecting indig-
enous rights. It will help inform judges, 
legislatures, and government officials that 
the rights of tribes and indigenous peoples 
must be respected worldwide.

Testing Indian Law
By: Kathryn E. Fort

 In January, South Dakota became 
the latest state to add Indian law to its 
state bar exam.1 Joining New Mexico 
and Washington as the third state to test 
Indian law, South Dakota demonstrated 
through its action that all lawyers, regard-
less of their eventual specialization, need 
to be familiar with the fact that there are 
laws affecting tribal citizens and those 
on tribal lands. Gabe Galanda identifies 
four areas of Indian law all practitioners 
must be familiar with, which include 
Indian self-governance, tribal jurisdic-
tion, sovereign immunity and the Indian 
Child Welfare Act.2
 Attorneys who did not take Indian 
law classes come to expect what Gloria 
Valencia-Weber and Sherri Thomas 
describe as “short answers to fill the sub-
stantive law gap” from those who teach 
it.3 In addition, at least in this author’s 
experience, it is not unknown for alumni 
of a school with an Indian law program 
to ask for a “quick” lesson in Indian law 
to prepare for an interview with a tribe, 
or for law review students to say they 
need simple “background information” 
for an article they intend to write on 
an area of Indian law. The addition of 
Indian law to a state’s bar exam not only 
forces law students to be familiar with 
its existence, but also further emphasizes 
the point that Indian law is an entire, 
and important, field of practice.  
 New Mexico has had a federal Indian 
law question three times since it was 
added to the state bar exam in February 
2003.4 While Washington adopted test-
ing Indian law on its bar exam in 2004, 
the first time it could be tested was the 
most recent Washington bar exam, given 
at the end of July.5 As of March 2006, 
seven other states, including Arizona, 
California, Idaho, Montana, Oklahoma, 
Oregon, and Wisconsin, were contem-
plating adding the subject to the bar 
exam, though it continues to be an 
uphill battle.6
 For example, efforts are underway 
in Montana to make federal Indian law 
a testable subject on that state’s bar 
examination. The Indian Law Clinic 
at the University of Montana School of 
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editoriAl

Tribal Citizenship—Inherent 
Tribal Decision or Federal 
Mandate? Misconceptions 
Surrounding the Freedmen of 
Cherokee Nation
By: Casey Ross-Petherick, J.D., M.B.A.

 The most recent litigation surround-
ing Cherokee Nation citizenship has cre-
ated a judicial, tribal and congressional 
quagmire of misinformation and slanted 
opinion in the already confusing arena of 
federal Indian and tribal law. As is often 
the case in intra-tribal conflicts, outsid-
ers have been given the opportunity to 
manipulate the reality of the situation to 
influence political relations between the 
tribal government and external entities, 
both governmental and private. However, 
if the facts are presented in their appropri-
ate and fair context, the argument turns 
from the trumped up, although more pro-
vocative issue of racism, and illuminates 
the pertinent although less alluring issue 
of tribal sovereignty.
 The legal posture surrounding the 
Cherokee Freedmen1 issue includes fed-
eral and tribal court, as well as congres-
sional action. An update of the relevant 
happenings is as follows:
 In Vann v. Kempthorne, descen-
dants of non-Indian Freedmen sued the 
Department of Interior, seeking declar-
atory and injunctive relief to invali-
date Cherokee Nation election results. 
Cherokee Nation was granted a limited 
intervention to challenge jurisdiction, 
and moved to dismiss the case, assert-
ing it was a necessary party, and that it 
was immune from suit under sovereign 
immunity doctrine. In December 2006, 
the U.S. District Court for the District 
of Columbia held that Cherokee Nation 
was not immune from suit as a result of 
congressional abrogation of sovereign 
immunity with respect to the Freedmen, 
and joined the Cherokee Nation as a 
necessary party2.
 On March 3, 2007, voters of the 
Cherokee Nation passed a constitutional 
amendment that clarifies eligibility for citi-
zenship, requiring each individual to prove 
descendancy from an Indian ancestor listed 
on the Dawes Rolls. Those Freedmen who 

were to be affected by this amendment 
were given ninety days under tribal law to 
file an appeal of their enrollment decision 
in Cherokee Nation District Court.
 In March 2007, in the Vann v. 
Kempthorne case, the Freedmen asked 
the U.S. District Court for the District 
of Columbia to enjoin Cherokee Nation 
from holding tribal elections.
 On May 14, 2007, the attorney gen-
eral of the Cherokee Nation agreed to a 
stay of implementation of the Cherokee 
Constitutional Amendment. The stay is 
to remain in effect until the Cherokee 
courts decide the issue on the merits of 
the claims that have been filed by affect-
ed Freedmen. Citizenship rights were 
reinstated for the Freedmen under the 
stay, and continue to be recognized pend-
ing resolution by the Cherokee courts. 
The Cherokee Nation has provided inde-
pendent counsel at its own expense to the 
Freedmen for the tribal court case.
 On June 13, 2007, the U.S. District 
Court for the District of Columbia denied 
the injunction filed by the Freedmen in 
March in the Vann v. Kempthorne case, 
finding that Freedmen were eligible to 
vote in the tribal elections as a result of 
the stay issued by the Cherokee Nation 
District Court in May 2007.
 On June 21, 2007, Rep. Diane 
Watson (D-Calif.) introduced legisla-
tion aimed at severing the government-
to-government relationship between the 
United States and the Cherokee Nation, 
which would cut off all federal funding 
to the tribal government. H.R. 2824 is 
currently in committee.
 On June 23, 2007, the Cherokee 
Nation held its tribal elections to elect a 
new tribal council, deputy, and principal 
chief. Freedmen were eligible to vote in 
the election.
 In 1989, the U.S. Court of Appeals 
for the Tenth Circuit issued its decision 
in Nero v. Cherokee Nation of Oklahoma. 
In that case, non-Indian Freedmen sued 
the Cherokee Nation and the United 
States, claiming citizenship and vot-
ing rights were being withheld by the 
Cherokee Nation in violation of the 
1866 treaty. The Cherokee Nation, even 
at that time, required Indian blood for 
citizenship in the tribe. The federal 
court refused to allow the Freedmen’s 
claims, stating, “no right is more integral 
to a tribe’s self governance than its abil-

ity to establish membership. A tribe’s 
right to define its own membership for 
tribal purposes has long been recognized 
as central to its existence as an indepen-
dent political community.” 
 Another case in recent history that 
adjudged the extent of the rights held 
by Freedmen in Cherokee Nation is the 
1997 Riggs case in the Cherokee Nation 
Tribal Court. In that case, suit was 
brought by a Freedman in the Cherokee 
Nation Judicial Appeals Tribunal (JAT) 
challenging the constitutionality of an 
enrollment statute requiring Indian 
blood, which had been on the books 
since the Mankiller administration. In 
2001, the JAT filed its opinion finding 
that the statute was constitutional under 
the tribe’s enacted constitution. The 
people of the Cherokee Nation were 
satisfied with this ruling, as evidenced by 
the fact that there was no amendment to 
the Constitution regarding citizenship in 
response to the decision.
 In 2006, the Cherokee Nation 
Judicial Appeals Tribunal entertained 
a suit challenging the same enrollment 
statute that had previously been found 
to be constitutional by the Court in the 
Riggs case, however this time, the Court 
found the statute to be unconstitutional.  
See Allen v. Ummerteskee, JAT 04-09.  
The Court’s decision in the Allen case 
prompted a movement by Cherokee vot-
ers to amend the Constitution’s citizen-
ship criteria, which led to the March 3, 
2007 vote on the issue, which was over-
whelmingly passed by 77% of the voters.
 As a Cherokee citizen, I’ve been 
disappointed to see how the media and 
political pundits have spun the issue, 
doing a disservice to Indian country as a 
whole. The media has painted the issue 
as a racial issue, trumping up false accu-
sations that the Cherokee Nation has 
booted out all African Americans, when 
in reality, the Cherokee Nation’s enroll-
ment statute and procedures includes 
people from all races- so long as each 
individual can prove descendancy from 
at least one Indian ancestor on the 
Dawes rolls. The Cherokee Nation’s citi-
zenship population includes individuals 
from all races with one common bond- 
decsendancy from an Indian ancestor. Is 
it so ridiculous to expect citizens of an 
American Indian tribe to be Indian, at 
least in some part?
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Law anticipates filing a petition with the 
Montana Supreme Court this spring to 
add Indian law to the bar examination. 
The director of the Indian Law Clinic, 
Maylinn Smith, reflects that:

complex legal and jurisdictional mat-
ters relating to Indian issues frequently 
arise in Montana due to the presence 
of eleven federally-recognized Indian 
tribes, seven Indian reservations, 
more than 5,000,000 acres of land are 
under tribal control and American 
Indians make up at least 6.5 percent 
of Montana’s population. Minimal 

competency requirements dictate that 
attorneys should be capable of recog-
nizing Indian law principles and ade-
quately representing their clients when 
these principles are a factor in legal 
matters. Ensuring this minimal level of 
competency will benefit the bench, the 
bar and the public they serve.

 Anyone wishing to submit letters in 
support of this effort should contact the 
Indian Law Clinic at the University of 
Montana School of Law, 406/243-2544 
or maylinn.smith@umontana.edu. 

EndnotEs
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State Bar Exams: A Situational Report, 54 
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3Gloria Valencia-Weber & Sherri Ni-
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ences and Observations, 82 N.d. L. rev. 
741, 749 (2006)
4Valencia-Weber, supra note 1, at 27.
5Washington State Bar Association, 
The Bar Exam, http://www.wsba.org/
lawyers/licensing/barexam.htm#9
6Galanda, supra note 2, at 30.

Testing continued from page 9

 Many concerns should be at the 
forefront of these discussions in Indian 
Country. At stake is a tribal govern-
ment’s right to determine its own mem-
bership. Federal interference in these 
inherently tribal matters sets a dangerous 
precedent for tribes across the United 
States with much more stringent and 
ethnically-based citizenship requirements 
than those of the Cherokee Nation. The 
threat of withdrawal of federal funding by 
any uninformed member of Congress on 
a whim of political grandstanding should 
be met with united opposition from all 
of Indian country. These political tactics 
used by those who do not understand 
tribal issues have the potential to harm all 
American Indians, and it is just a matter 
of time before another tribe finds itself in 
conflict with the federal government over 
an inherently tribal issue.
 The bottom line—you either believe 

in tribal sovereignty, or you don’t. There 
is no gray area, there is no fence, and there 
should be no question in the Indian legal 
community when the dispute is between 
the federal government and a tribal gov-
ernment over something so inherently 
tribal as determining citizenship rights.

eNdNotes
1Freedmen are non-Indian descen-
dants of former slaves who were settled 
on property within Cherokee Nation 
under a Treaty entered into between 
Cherokee Nation and the United States 
Government in 1866. The 1866 treaty 
also provided for settlement of other 
tribes within the Cherokee Nation, 
either by incorporation into the tribal 
government, as with the Delawares and 
Shawnees, or by settlement of a con-
tinuing tribal government within the 
jurisdiction upon payment to Cherokee 

Nation for the occupied land. The 1866 
treaty guarantees each of these groups 
certain rights, the extent of which can 
be debated based on the text of the 
treaty and the negotiations leading up 
to it. However, many superseding events 
have occurred since ratification of the 
treaty that clarify the issue with more 
weight and analysis.
2In Vann, the U.S. District Court for 
the District of Columbia found that 
the Cherokee Nation had waived its 
sovereign immunity by virtue of the 
treaty of 1866. Eighteen years earlier, 
in a similar case adjudging the rights 
of Cherokee Freedmen under the 1866 
treaty, the U.S. Court of Appeals for 
the Tenth Circuit found there was no 
waiver of sovereign immunity contained 
in that treaty. See Nero v. Cherokee Na-
tion of Oklahoma, 892 F.2d 1457 (10th 
Cir. 1989).
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The day concluded with “Case Study: 
Tribal Best Practices—Innovative Ways 
of Meeting Tribal Goals and Coopera-
tion with Tribal Government: Standing 
Rock Sioux Tribe Takes Charge of Its 
Road and Infrastructure” and “Protect-
ing Tribal Rights Through Environ-
mental Regulation”. Special thanks to 
Danna Jackson and Ed Gehres for their 
excellent work in organizing and plan-
ning the conference.

Leadership with Horse-Power: Our 
newly energized bylaws are taking our 
section to new heights, providing a plat-
form for great practitioners and judges 
to stay engaged in the important issues 
and debates regarding Indian country. 
This year Allie Greenleaf Maldonado, 
Assistant General Counsel for the Little 
Traverse Bay Bands of Odawa Indians of 
Michigan, serves as the deputy chair of 
the section; Professor Elizabeth Kronk, 
University of Montana School of Law 
and Chief Judge of the Sault Ste. Marie 
Tribe of Indians Appellate Court, serves 
as secretary; and Lloyd Benton Miller, 
Partner of Sonosky Chambers, Anchor-
age Office, is treasurer.
 Our other committee chairs in-
clude Kevin Gover, who recently left 
teaching at Arizona State University 
Sandra Day O’Connor College of Law 
to lead the National Museum of the 

American Indian at the Smithsonian 
in Washington D.C. Kevin chairs the 
section’s Committee on the Develop-
ment of Federal Indian Law, a think-
tank committee that monitors critical 
developments in Indian law. Denette 
“Dennie” Mouser, Justice of the Musco-
gee (Creek) Nation Supreme Court and 
a lawyer at Wal-Mart, chairs the Com-
mittee of Public Education, which is 
responsible for keeping tabs on current 
events and will help develop statements 
to be made in the name of the section 
and potentially the Association when 
appropriate. The Committee on Public 
Education will also help ensure we have 
excellent content for The Federal Law-
yer on issues related to Indian law. 
 The Committee on Tribal Justice 
will work with the National Native 
American Bar Association to develop 
programs to aid in the improvement of 
tribal justice systems. Professor Wenona 
T. Singel, Assistant Professor of Law 
and Associate Director Indigenous Law 
and Policy Center at Michigan State 
University College of Law, chairs this 
committee. Elizabeth Homer of Homer 
Law chairs the Committee on Legisla-
tion and was instrumental in helping 
to formulate the association’s adopted 
policy on supporting legislation to ex-
tend tribal court criminal jurisdiction 
over non-citizen/non-Indians in domes-
tic violence situations. O. Joseph Wil-
liams, a lawyer with Pitchlynn & As-
sociates in Norman, Oklahoma, chairs 

the section’s Membership Committee. 
Professor Gloria Valencia-Weber is the 
chair of the Committee on Indian Law 
on State Bar Exams. Her committee’s 
efforts, together with those of Gabe Ga-
landa, a bar leader from Seattle, have 
helped shape and have a national im-
pact on this issue. Finally, Lawrence 
Baca, our chair emeritus, has just retired 
from the U.S. Department of Justice af-
ter more than 30 years of service on Feb. 
1, 2008. The American Bar Association 
honored him with one of its most pres-
tigious awards, the “Spirit of Excellence 
Award”, from the Commission on Ra-
cial and Ethnic Diversity in the Profes-
sion, for his work in federal Indian Law. 
Please congratulate Lawrence!

Thank you Marren Sanders: I’d also 
like to take a moment to thank Mar-
ren Sanders for her contributions to the 
newsletter as the Contributing Editor 
for the Southwest region, as she is step-
ping down as a contributing editor. We 
have all greatly benefitted from Mar-
ren’s contributions to the newsletter 
and section!

Mvdo!

EndnotEs
1Plains Commerce Bank v. Long Fam-
ily Land and Cattle Company, Inc., 
491 F.3d. 878 (8th Cir. 2007).

Message continued from page 3

 In the other, Alaskans for a Common 
Language, Inc. v. Kritz, 170 P.3d 183 
(Alaska, 2007), Alaska’s “Official Eng-
lish Initiative” (OEI), which requires 
the use of the English language by all 
government officers and employees in 
all government functions and actions, 
was challenged by Yup’ik and Inupiaq 
speakers as violative of their free speech 
rights, recipients of their speech, and 
the rights of citizens to petition their 
government. However, because initia-
tives are severable in the same way as 
statutes, the unconstitutional provi-
sion was severed and the remainder of 
the statute, which mandates the use of 
English in the preparation of all official 

public documents and records, remains 
the law.
 In Starr v. George, 175 P.3d 50 
(Alaska, 2008), the paternal grandpar-
ents of two young Tlingit children (the 
Georges) filed a superior court custody 
petition concerning the two Tlingit 
children after their mother killed their 
father, and served the maternal grand-
parents (the Starrs). While the custody 
petition was still pending, the Starrs 
obtained tribal council resolutions ap-
proving their adoption of the children. 
The Starrs then moved to dismiss the 
Georges’ state court custody action. 
The Alaska Supreme Court affirmed the 
superior court’s dismissal of the Starrs’ 
motion to dismiss, because the Georges 
did not have prior notice of the tribal 
council adoption proceedings, which 

notice and opportunity to be heard they 
were entitled to. Therefore, the tribal 
council resolutions were not entitled to 
enforcement in Alaska state courts. 
 The Indian Child Welfare Act ap-
plies in a “child custody proceeding” 
involving an “Indian child.” ICWA’s 
provisions apply only to child custody 
proceedings involving Indian children. 
Custody awards to one parent in a di-
vorce proceeding are specifically ex-
cepted by ICWA’s so-called “divorce ex-
ception,” extended to custody disputes 
between unmarried parents in John v. 
Baker, 982 P.2d 738 (Alaska 1999). The 
court noted there that ICWA’s dual 
goals (the protection of the best in-
terests of Indian children and the pro-
motion of the stability and security of 
Indian tribes and families) are not im-
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plicated in custody disputes between un-
married parents. Thus, ICWA’s exclusive 
jurisdiction and procedural guidelines are 
unnecessary to protect the family’s or the 
tribe’s interests in those situations. How-
ever, in this case, the Court held that the 
divorce exception does not extend to 
custody disputes between grandparents. 
 Although “[t]ribal courts, quite ob-
viously, do things differently than state 
courts,” it is still true that “[t]he proceed-
ings must, however, be addressed to the 
issues involved in a meaningful fashion 
and pursuant to adequate notice.” Lack 
of notice is a “recognized exception[ ]” to 
full faith and credit. Therefore, the Court 
refused to extend full faith and credit to 
the Starrs’ tribal adoption order, upon 
finding that the tribal court adoption 
proceedings failed to comply with the 
minimal requirements of due process.
 Under Butler v. Alyeska Pipeline 
Service Co., 2008 WL 120738 (9th Cir. 
Alaska 2008) (unpublished), a suit al-
leging expiration of an easement over a 
Native land allotment for passage and 
maintenance of a portion of the Trans-
Alaska Pipeline (TAPS), the Ninth Cir-
cuit held that the 1981 Grant of Ease-
ment of Right-of-Way states clearly that 
its term is coextensive with the “term 
and duration” of the TAPS Agreement. 
As a result, because the 1981 easement 
grant will not expire until the TAPS 
Agreement expires (renewed on Janu-
ary 8, 2003 for an additional thirty-year 
term), the 1981 easement grant has not 
yet expired; nor has it been renewed. It 
simply remains in effect, coextensive 
with the term and duration of the TAPS 
Agreement.

Washington. In Washington, the Lum-
mi Nation and the State of Washington 
have finally settled the six-year old con-
troversy regarding the allocation of water 
rights on the Lummi Nation’s reserva-
tion, located on the Lummi peninsula in 
northwestern Washington. In U.S. ex rel 
Lummi Indian Nation v. Washington Dept. 
of Ecology, District Court Judge Thomas 
Zilly approved the settlement agreement, 
despite objections from a group of pro se 
property owners, representing ownership 
of approximately 1 percent of the reser-
vation. The approval of this landmark 
settlement agreement assures reliable ac-
cess to water, and allows for future devel-

opment, both Indian and non-Indian, on 
the Lummi peninsula. 
 Under the agreement, which is 
unique in its collaborative approach, the 
Lummi Nation has authority over the al-
location, for any purpose, of 76 percent 
of the 900 acre feet per year (“afy”) of 
available water, while the Washington 
Department of Ecology (“DOE”) has 
authority over the allocation of the re-
maining 24 percent. This accommoda-
tion to the DOE was made because 20 
percent of the reservation is owned in fee 
by non-tribal members. Within DOE’s 
allocation, each water association or de-
velopment within the reservation has an 
allocation, using reasonable estimates of 
annual use and allowing for reasonable 
future development of the Lummi penin-
sula. The Lummi Nation and DOE share 
the costs equally for a specially appoint-
ed Water Master, who is charged with 
enforcing the settlement agreement and 
resolving disputes. 
 The agreement also provides that 
should a non-tribal member transfer 
real property to the Lummi Nation, the 
water right associated with that real 
property also transfers automatically to 
the Lummi Nation; this transfer also in-
creases the Lummi Nation’s allocation, 
and decreases DOE’s allocation. Should 
a Lummi tribal member transfer a water 
right to a non-tribal member, the federal 
analysis required under Winters v. United 
States, 207 U.S. 564 (1908), applies.
 Also in Washington, Division II of 
the Court of Appeals decided, in a case 
of first impression, that Congress did not 
abrogate a tribe’s sovereign immunity 
when it allowed state regulation in the 
form of Washington’s dram shop act. In 
Foxworthy v. Puyallup Tribe of Indians 
Ass’n., 169 P.3d 53 (2007), a motorist in-
jured in an automobile collision with an 
intoxicated driver on an Indian reserva-
tion brought action against the Puyallup 
Tribe, alleging that it, as the operator of 
the casino that allegedly served alcohol 
to the intoxicated driver, faced liability 
under Washington’s Dram Shop Act. 
The Superior Court below dismissed for 
lack of subject matter jurisdiction, and 
the injured motorist appealed. The Court 
of Appeals held that sovereign immunity 
insulates Indian tribes from private tort 
litigation under Washington’s dram shop 
statute, and granted the tribe’s motion to 

dismiss. 
 The plaintiff acknowledged that 
there was no explicit waiver of tribal sov-
ereign immunity, but argues that Con-
gress implicitly waived tribal sovereign 
immunity from private tort actions when 
it passed 18 U.S.C. section 1161, which 
allowed tribes to sell and use alcohol and 
authorized state regulation of liquor on 
tribal lands.
 Reviewing the issue of tribal sover-
eign immunity de novo, the court rec-
ognized that “[a] tribe’s sovereign im-
munity extends to tribal commercial and 
governmental activities both on and off 
the tribe’s reservation, and it provides 
a defense to suits filed against them 
in state and federal courts.” As well,  
“[c]ourts have long recognized that tribal 
immunity is a matter of federal law and is 
not subject to diminution by the states.” 
Noting that the waiver of tribal sovereign 
immunity can arise only from an express 
waiver by the tribe or by express congres-
sional abrogation, the Court of Appeals 
could not find a waiver or an abrogation 
that was clear and explicit, and dismissed 
the claim. 
 The Court of Appeals also addressed 
the notion that tribal sovereign immu-
nity unfairly conditions an injured per-
son’s ability to recover damages from 
her tortfeasor, based “on the fortuitous 
circumstance that the intoxicated driver 
who injured her was served alcohol in an 
Indian tribal casino instead of in a non-
Indian establishment off the reserva-
tion.” “Nonetheless,” the court reasoned, 
“in Kiowa Tribe, the highest court in our 
nation has acknowledged the continued 
existence of Indian tribes’ sovereign im-
munity in the context of contract breach 
and remedy, and it has left it to Congress 
to revisit the legal doctrine of tribal im-
munity if and when Congress deems 
it appropriate.” A petition for review 
to the Washington Supreme Court has 
been filed.
  In McPhee v. Steckel, 2008 WL 
410650 (W.D. Wash. 2008), petitioner, 
an enrolled member of the Suquamish 
Tribe who was “in custody” based on an 
incident at the Suquamish Clearwater 
Casino, sought federal habeas relief un-
der 25 U.S.C. section 1303. A Special 
Master recommended that the Court 
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dismiss the petition due to Petitioner’s 
failure to exhaust tribal remedies, which 
are generally formal, available, and not 
futile. At petitioner’s arraignment for 
Criminal Trespassing in the First Degree, 
petitioner moved to recuse the assigned 
judge, Judge Steckel, who denied the 
motion. Petitioner filed an interlocu-
tory appeal of that decision. The Tribal 
Court of Appeals dismissed, finding it 
lacked jurisdiction due to the fact that 
the trial court had not yet issued any fi-
nal determination in the case. The court 
here concluded that this chain of events 
clearly showed that the petitioner failed 
to exhaust his available administrative 
remedies in the tribal court, and had not 
proven futility.

Oregon. In Oregon, the Confederated 
Tribes of the Grand Ronde Community 
of Oregon sued its investment advisors 
in state court, which sent the action to 
arbitration pursuant to an agreement. 
The tribe lost in arbitration, and then 
brought a successful action in its tribal 
court system to vacate the arbitration 
award. The District Court in First Spe-
cialty Ins. Corp. v. Confederated Tribes of 
Grand Ronde Community of Oregon held 
that the tribal court had jurisdiction over 
the motion to vacate and granted comity 
to its ruling.
 The court refused to exclude tribal 
courts from those permissible venues 
where, under the Federal Arbitration 
Act, a party may bring a motion to con-
firm, vacate, or modify an arbitration 
award, for example, either where the 
award was made or in any proper district. 
Exhaustion of tribal remedies and per-
sonal jurisdiction were not raised.
 The district court examined Mon-
tana’s statements regarding consensual 
relationships with the tribe as support-
ing tribal court jurisdiction. Although 
the dispute in this case did not concern 
non-Indian fee land, the district court, 
despite the fact that the Supreme Court 
has reserved the issue for later determi-
nation, applied Montana in any event. 
After stating the test that the consensual 
relationship exception requires that the 
regulation imposed by the tribe has some 
nexus to the consensual relationship, the 
district court decided that the agreement 

itself was at the core of the dispute. The 
conduct of the arbitrators never would 
have happened but for the contractual 
agreement. Therefore, the consensual re-
lationship exception to Montana applied 
to vest the tribal court with jurisdiction. 
 Federal courts are to enforce tribal 
court judgments without reconsidering 
any issues decided by the tribal court as 
a general rule. Two general exceptions 
are: (1) when the tribal court lacked per-
sonal or subject matter jurisdiction; or 
(2) when the tribal court denied the los-
ing party due process of law. Other more 
limited exceptions include: (1) judg-
ment obtained by fraud; (2) judgment 
that conflicts with another final judg-
ment entitled to recognition; (3) judg-
ment inconsistent with parties’ contrac-
tual choice of forum; or (4) recognition 
of the judgment against the public policy 
of the United States or the forum state 
in which recognition of the judgment 
is sought. The district court found that 
none of these exceptions applied, requir-
ing it to extend comity to the tribal court 
judgment.
 The district court was very careful to 
tread lightly in reviewing the tribal court 
ruling because “federal courts may not 
readjudicate questions-whether of fed-
eral, state or tribal law-already resolved 
in tribal court absent a finding that the 
tribal court lacked jurisdiction or that 
its judgment be denied comity for some 
other valid reason.” 
 The Ninth Circuit in Klamath Tribes 
of Oregon v. PacificCorp, 2008 WL 539226 
(9th Cir. 2008) (unreported) affirmed 
summary judgment in favor of Pacific-
Corp in action by the Klamath Tribes of 
Oregon, the Klamath Claims Commit-
tee, and individual members of the Kla-
math Tribe, in reliance upon the Ninth 
Circuit’s previous decision in Skokomish 
Indian Tribe v. United States, 410 F .3d 
506 (9th Cir. 2005) (en banc).
 In Skokomish, the Skokomish Indi-
an Tribe brought an action for damages 
against the City of Tacoma and Tacoma 
Public Utilities for a violation of a provi-
sion of the Treaty of Point No Point that 
secured to the tribe “the right of taking 
fish at usual and accustomed grounds and 
stations ... in common with all citizens of 
the United States.” The cause of action 
was dismissed on grounds that the City 
of Tacoma and Tacoma Public Utilities 

were not parties to the treaty and that 
there was nothing “in the language of 
the Treaty that would support a claim 
for damages against a non-contracting 
party.”
 In this case, the treaty at issue was 
quite similar to that in Skokomish. There-
fore, the treaty rights argument did not 
support a cause of action against a pri-
vate entity that was not a party to the 
treaty. 

Idaho. In In re Snake River Basin Adju-
dication, 2008 WL 427550 (Idaho 2008) 
(unpublished opinion), the City of Poca-
tello filed a claim in the Snake River 
Basin Adjudication (“SRBA”), asserting 
it had been granted a federal water right 
under an 1888 congressional act, which 
provided that the citizens of the new 
town of Pocatello:

shall have the free and undisturbed 
use in common with the said Indi-
ans of the waters of any river, creek, 
stream, or spring flowing through the 
Fort Hall Reservation in the vicinity 
of said town, with right of access at 
all times thereto, and the right to 
construct, operate, and maintain all 
such ditches, canals, works, or oth-
er aqueducts, drain, and sewerage 
pipes, and other appliances on the 
reservation, as may be necessary to 
provide said town with proper water 
and sewerage facilities.

A special master in the SRBA deter-
mined that this 1888 Act did not grant to 
the town a federal right to water flowing 
through the Fort Hall Reservation, but 
rather a right to access the water source; 
the Idaho Supreme Court affirmed.
 In 1990, the city filed a claim in the 
SRBA for a federal reserved water right, 
as an alternative to 38 separate prior state 
law claims. The Court held that Section 
10 did provide a right of access to water 
sources on the reservation and the right 
to construct, operate, and maintain wa-
ter facilities to allow the city to be served 
by those sources. However, it did not 
have accepted terms of conveyance, such 
as “grant,” “bargain,” “sell,” or “convey” 
that show a transfer of a property inter-
est was intended. Also, Section 10 con-
tains no language defining the nature 
and scope of any water right supposedly 
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granted. In contrast, Section 11 of the 
same act provides, “[t]hat there be, and 
is hereby granted, to the said Utah and 
Northern Railway Company a right of 
way.” Congress would have used more 
exact language if it had intended to 
grant a water right to the city. 

Inside the Beltway

 The 110th Congress continues to 
move forward on a number of issues of 
interest to Indian country, including 
the Indian Health Care Improvement 
Act (IHCIA). The IHCIA, first enact-
ed in 1976 and last authorized 16 years 
ago, provides the foundation for the 
provision of health services and pro-
grams provided by the Indian Health 
Service, Indian tribes, and urban Indian 
programs. On February 26, the Senate 
overwhelmingly passed its version of 
the bill, S. 1200 (Dorgan, D-ND), rep-
resenting a significant victory for tribes. 
In the House, H.R. 1328 (Pallone, 
D-NJ) is subject to the jurisdiction of 
multiple committees and still awaits 
action by the Energy and Commerce 
and Ways and Means Committees. The 
House Natural Resources Committee 
already marked up and passed the bill 
last year.  However, because it is an 
election year, Congress is working with-
in a shortened timeframe and must act 
quickly to reauthorize the IHCIA this 
year. Meanwhile, the Senate Commit-
tee on Indian Affairs began considering 
the appointment of Robert McSwain to 
serve as Director of the Indian Health 
Service (IHS). McSwain has been serv-
ing as Acting Director since Dr. Charles 
Grim left the IHS last fall.
 Also in February, the President re-
leased a $3.1 trillion FY 2009 budget 
proposal to Congress, which included 
$10.7 billion for the Department of the 
Interior (DOI) - a $100 million decrease 
from the amount enacted by Congress 
for FY 2008. Under the President’s re-
quest, the Bureau of Indian Affairs 
(BIA) would receive $2.2 billion, $2 
billion of which would be for the Op-
eration of Indian Programs. The Presi-
dent also proposed $4.3 billion for the 
IHS, an increase of $212 million above 
the FY 2008 enacted amount. However, 
the President again proposed eliminat-

ing the Johnson O’Malley Program, the 
Housing Improvement Program, and 
the Urban Indian Health Program.
 At the agency level, the BIA re-
cently issued a memorandum regard-
ing guidance on taking off-reservation 
land into trust for gaming purposes. The 
memorandum announced the Secretary 
of Interior’s intent to exercise his dis-
cretionary authority under 25 C.F.R. 
part 151 to give “greater scrutiny” and 
“greater weight” when considering an 
application to take off-reservation land 
into trust for gaming purposes. The 
memorandum detailed explicit ques-
tions, intended to provide greater scru-
tiny upon the anticipated benefits, that 
the department will require be answered 
“if a proposed acquisition exceeds a 
commutable distance from the reserva-
tion.” Commutable distance is defined 
as a reasonable commute that a resident 
on a reservation makes on a daily basis 
to work at a tribal gaming facility lo-
cated off the reservation. In addition, 
greater weight is given to two specific 
state and local concerns as set forth in 
the Section 151 regulations: jurisdic-
tional problems and potential conflicts 
of land use; and the removal of the land 
from the tax rolls. The memorandum 
states that this guidance will be used on 
all pending applications before the Sec-
retary of the Interior as well as future 
applications, and specifically states that 
regional directors shall use this guidance 
when reviewing future applications. Im-
mediately following the release of the 
guidance, the Secretary of the Interior 
issued decision letters for 22 land into 
trust for gaming applications, denying 
11 applications and deeming 11 appli-
cations incomplete. Applications may 
be re-submitted in accordance with the 
new guidance.
 Earlier this year, the Department 
of Homeland Security (DHS) released 
a final rule implementing the REAL 
ID Act, establishing requirements for 
licenses and identification (ID) cards 
accepted for domestic air travel and en-
trance into federal buildings and nucle-
ar facilities. However, DHS did not in-
clude tribal ID cards as proof of identity 
in acquiring a REAL ID, failed to accept 
tribal ID cards in place of REAL ID, did 
not engage in tribal consultation (as re-

quired under Executive Order 13175), 
and otherwise failed to respect the gov-
ernment-to-government relationship 
between tribes and the federal govern-
ment. States must begin issuing REAL 
ID licenses by May 11, 2008. However, 
states may obtain an initial extension 
until December 31, 2009, and an ad-
ditional extension until May 11, 2011. 
Regardless of when a state begins issu-
ing REAL ID licenses, all state licenses 
must comply with REAL ID by Decem-
ber 1, 2017. The Department of State 
and Department of Homeland Security 
(the departments) also plan on issuing a 
final rule later this spring to implement 
new requirements under the amended 
Intelligence Reform and Terrorism Pre-
vention Act of 2004, or the Western 
Hemisphere Travel Initiative (WHTI). 
WHTI provides that U.S. citizens and 
certain classes of nonimmigrant aliens 
may enter the United States only with 
passports or such alternative documents 
as the Secretary of Homeland Security 
designates as satisfactorily establishing 
identity and citizenship. 
 The departments are reportedly 
considering the acceptance of an “en-
hanced” tribal ID card, but are still 
working to set forth the security re-
quirements for the cards. A final rule 
has not yet been released and will not 
be implemented until June 2009. In the 
interim, the departments announced a 
policy permitting individuals age 19 and 
older to provide a tribal photo ID card 
to prove identity and citizenship when 
crossing the border between the U.S. 
and Canada or the U.S. and Mexico.
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Signature of Applicant Date

*Note Contributions and dues to the FBA may be deductible by 
members under provisions of the IRS Code, such as an ordinary 
and necessary business expense, except 2.3% which is used for 
congressional lobbying and is not deductible. Your FBA dues 
include $14 for a yearly subscription to the FBA’s professional 
magazine.

Private 
Sector

$75

$125

$150

$75

$60

$150

$25

Public 
Sector

$60

$100

$115

$75

$60

$150

$25

Please complete and return to: 
FBA Membership Department, 

1220 North Fillmore St., Ste. 444, Arlington, VA 22201
(571) 481-9100, (571) 481-9090 (fax)

membership@fedbar.org • www.fedbar.org

Federal Bar Association Membership Application Raising the Bar to New Heights

m Government m Judiciary
m Military m Non-profit 
m Association Counsel
m University/College

 

2a. active membershiP Please choose one.

m Member 
 Admitted to practice 0-5 years

m Member 
 Admitted to practice 6-10 years

m Member 
 Admitted to practice 11 years or more

m Retired 
 (fully retired from the practice of law)

2b. sustaining membershiP

m Become a sustaining member today! 
  This optional category is in addition 
  to regular dues. It is used to support 
  CLE programs & publications.

2c. associate membershiP

m Foreign Associate 
 Admitted to practice law outside the U.S.

m Law Student Associate 


