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Parties in the Court of Appeals
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Moon, Hattie Cullers, Charlene White and Ralph Threat, Appellees; Dirk
Kempthorne, Secretary of the Interior, and the United States Department of
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CORPORATE DISCLOSURE STATEMENT
Pursuant to Circuit Rules of Appellate Procedure 27(a)(4) and 26.1,
Appellant Cherokee Nation states as follows:
1.

The Cherokee Nation and Principal Chief Smith are not

incorporated entities.
2.

The Cherokee Nation and Principal Chief Smith do not

have any parent companies.
3.

No company owns any stock in the Cherokee Nation or
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STATEMENT REGARDING ORAL ARGUMENT
.Appellant respectfully requests that oral argument be heard on this
appeal. As an Indian tribe, the Cherokee Nation enjoys immunity from suit
unless the tribe expressly waives its immunity or Congress unequivocally
abrogates it. The District Court’s Opinion of December 19, 2006 that the
Cherokee Nation and its officials do not have sovereign immunity from
Plaintiffs’ claims notwithstanding the absence of an unequivocal or even
implicit expression of consent contravenes long settled precedent and
appears to create new law. Moreover, the District Court’s analysis touches
upon complex legal issues, including the proper interpretation of the July 19,
1866 Treaty between the United States and the Cherokee, subsequent
congressional legislation, and the 13th Amendment to the Constitution. In
addition, the issue of sovereign immunity is of paramount import to the
Cherokee Nation and its officials. For these reasons, Appellant believes that
an oral argument will be helpful to this Court.
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GLOSSARY

1866 Treaty

July 19, 1866 treaty between the United States and the
Cherokee Nation

1970 Principal
Chiefs Act

October 22, 1970 Act to authorize each of the Five
Civilized Tribes of Oklahoma to popularly select their
principal officer, and for other purposes, Pub. L. No. 91495, 84 Stat. 1091

Act of 1888

October 19, 1888 Act to secure to the Cherokee freedmen
and others their proportion of certain proceeds of lands,
under the act of March third, eighteen hundred and eightythree, 25 Stat. 608

Act of 1890

October 1, 1890 Act to refer to the Court of Claims certain
claims of the Shawnee and Delaware Indians and the
freedmen of the Cherokee Nation, and for other purposes,
26 Stat. 636

ADA

Americans With Disabilities Act, 42 U.S.C. § 12181 et seq.

Curtis Act

June 28, 1898 Act For the protection of the people of the
Indian Territory, and for other purposes, 30 Stat. 495

Op.

December 19, 2006 District Court Memorandum Opinion
and Order

Federal
Defendants

Dirk Kempthome, Secretary of the U.S. Department of the
Interior, and U.S. Department of the Interior, collectively

ICRA

Indian Civil Rights Act of 1968, 25 U.S.C. § 1301 et seq.

Nation

Cherokee Nation

SAC

Plaintiffs’ Second Amended Complaint

TAC

Plaintiffs’ Third Amended Complaint
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BRIEF FOR APPELLANT
INTRODUCTION
Appellant Cherokee Nation (the "Nation") is a federally recognized Indian
tribe whose government sits in Tahlequah, Oklahoma. As a recognized sovereign
entity, it is immune from suit absent its own express waiver or unequivocal
congressional abrogation of that immunity. Neither exists in the present case, and
Plaintiffs’ case should therefore be dismissed. The District Court’s refusal to do so
contravenes more than 150 years of federal jurisprudence and must be reversed.
Thiis case arises from the Nation’s collective decision to restore itself to what
it was for time immemorial: an Indian tribe comprised of Indians. Specifically,
through constitutional referenda and other tribal government action, the Nation has
limited its citizenship to those who can document their ancestry to Indians listed in
the categories "Cherokees by Blood" or Delaware Indians on the 1906 U.S.
government census known as the Dawes Rolls. Unable to do so, Plaintiffs brought
this action challenging their exclusion from tribal elections.
Plaintiffs are descendants of "Freedmen" enrollees - individuals who were
placed on the Cherokee Dawes Rolls under the Freedmen category because they
were former slaves of Nation citizens, and free black persons, who remained in or
returned to Nation territory as of February 11, 1867. Plaintiffs claim entitlement to
citizenship and voting rights in the Nation under a July 19, 1866 treaty between the

Nation and the United States. Treaty with the Cherokee of 1866, 14 Stat. 799
(1866) (the "1866 Treaty"). The 1866 Treaty, however, does not abrogate the
Nation’s sovereign immunity, either alone or in conjunction with the Thirteenth
Amendment.
The Nation recognizes that Plaintiffs’ underlying allegations raise sensitive
issues. Emotions run deep in this case and, in bringing their claims, Plaintiffs have
falsely alleged that their skin color has played some part in the Nation’s citizenship
policies. The fact is that the Nation’s desire to define itself as an Indian tribe
comprised of Indians has nothing to do with skin color and everything to do with
who is, and who is not, an Indian. Persons of every race are welcomed into the
Nation provided they can document having at least one Indian ancestor on the
Dawes Rolls. Indeed, many Freedmen descendants have documented such Indian
ancestors and are rightfully citizens.
While the emotional issues are complex, the law is clear that federal courts
lack subject matter jurisdiction over Plaintiffs’ claims as a result of the Nation’s
sovereign immunity.1 Congress has passed no statute nor ratified any treaty that
abrogates the Nation’s sovereign immunity from suits such as this. Nor does the
Thirteenth Amendment abrogate the Nation’s sovereign immunity.

1 The District Court’s opinion is an example of a "hard case" making "bad law."
See United States v. Clark, 96 U.S. 37, 49 (1878).
-2-

The Nation’s Principal Chief is also immune from Plaintiffs’ suit. Plaintiffs
cannot circumvent the Nation’s sovereign immunity by suing its Principal Chief
individually when, as here, the relief sought is actually against the Nation itself.

-3-

JURISDICTIONAL STATEMENT
Basis of the District Court’s Jurisdiction
Plaintiffs asserted District Court jurisdiction under 28 U.S.C. §§ 1331 and
1362, and under 5 U.S.C. §§ 702-703 with respect to the Department of Interior.
Appellants have contested the District Court’s jurisdiction because they have
sovereign immunity from Plaintiffs’ claims.
Basis for This Court’s Jurisdiction
This Court has jurisdiction over this appeal under 28 U.S.C. § 1291 and the
collateral order doctrine. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S.
541,546 111949); see also Kilburn v. Socialist People’s Libyan Arab ~larnahiriya,
376 F.3d 1123, 1126 (D.C. Cir. 2004). Under that doctrine, a judgment that is "not
the complete and final judgment" is immediately appealable if it:
fall[s] into that small class which finally determine claims of
right separable from, and collateral to, rights asserted in the
action, too important to be denied review and too independent
of the cause itself to require that appellate consideration be
deferred until the whole case is adjudicated.
P. R. Aqueduct & Sew’er Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 143 (1993)
(quoting Cohen, 337 U.S. at 546).
Accordingly, an immediately appealable collateral order is one that "[1]
conclusively determine[s] the disputed question, [2] resolve[s] an important issue
completely separate from the merits of the action, and [3] [will] be effectively

unreviewable on appeal from a final judgment."/d, at 144 (quoting Coopers &
Lybrandv. Livesay, 437 U.S. 463,468 (1978)). When these three criteria are
satisfied, this Court is "obliged to consider appellant’s appeal." United States v.
Weissberger, 951 F.2d 392, 397 (D.C. Cir. 1991).
The District Court’s ruling that the Nation and its officials lack sovereign
immunity satisfies all three criteria. First, the District Court’s decision amounts to
a "conclusive determination" that the Nation and its officers have no sovereign
immunity. P. R. Aqueduct & Sewer Auth., 506 U.S. at 145. Second, it resolves an
important jurisdictional issue separate from the merits - whether the Nation is
immune from the current suit. Third, the sovereign immunity issue is effectively
unreviewable later because, as the Supreme Court has recognized, tribal immunity
provides immunity from suit itself, not merely a defense to liability on the merits.
See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); Kiowa Tribe of
Okla. v. Mfg. Techs., Inc. 523 U.S. 751,754 (1998). "[A]n immunity from suit
rather than a mere defense to liability.., is effectively lost if a case is erroneously
permitted to go to trial." Mitchell v. Forsyth, 472 U.S. 511,526 (1985) (emphasis
in original). Indeed, "[t]ribal sovereign immunity would be rendered meaningless
if a suit against a tribe asserting its immunity were allowed to proceed to trial."
Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians, 63 F.3d 1030, 1050 (1 lth
Cir. 1995).~
-5-

Five other Circuits have concluded that a ruling on tribal sovereign
immunity is grounds for appeal under the collateral order doctrine. See l/Visconsin
v. Ho-ChunkNation, No. 07-1584, 2008 WL 114887, at "13-14 (7th Cir., Jan. 14,
2008) ("[a] district court’s determination that a tribe’s sovereign immunity has
been waived by the tribe or abrogated by Congress falls within the ambit of the
collateral order doctrine as applied by this Court"); Burlington N. & Santa Fe Ry.
Co. v. Vaughn, No. 05-16755, 2007 WL 4276671, at *2-3 (9th Cir., Dec. 7, 2007);
Prescott v. Little Six, Inc., 387 F.3d 753,755 (8th Cir. 2004) (ruling that "we have
jurisdiction under the collateral order doctrine, which permits an interlocutory
appeal from a district court’s denial of sovereign immunity"); Osage Tribal
Council v. U.S. Dep ’t of Labor, 187 F.3d 1174, 1179 (10th Cir. 1999) (ruling that
"the denial of tribal immunity is an immediately appealable collateral order");
Tamiami Partners, 63 F.3d at 1050 (1 Ith Circuit ruling that collateral order
doctrine applies to denial of tribal sovereign immunity). This Court has not
previously considered, the issue. However, this Court has heard appeals of district
court denials of sovereign immunity in non-tribal contexts. See, e.g.,
Transamerica Leasing, Inc. v. La Republica de Venezuela, 200 F.3d 843,847
(D,C. Cir. 2000) (applying the collateral order doctrine).
The District Court’s Memorandum Opinion and Order ("Op.") was issued on
December 19, 2006. (JA-90.) Appellants filed their Notice of Appeal on January
-6-

22, 2007, within the sixty-day period set forth in Federal Rule of Appellate
Procedure 4(a)(1 )(B). (JA-210).
STATEMENT OF ISSUES FOR REVIEW
1.

Whether the District Court erred in holding that the Nation does not

have sovereign immunity from Plaintiffs’ claims notwithstanding the absence of
any Congressional abrogation.
2.

Whether the District Court erred in holding that the Nation’s officers

are not immune from Plaintiffs’ claims notwithstanding that the relief sought is
against the Nation itself, would exceed an established and limited remedial
scheme, and infringes the Nation’s uniquely sovereign interests.
STATEMENT OF THE CASE
On August 11, 2003, six individuals alleging to be "citizens of the Cherokee
Nation of Oklahoma... under the inclusive Freedmen category" filed a complaint
for declaratory and injunctive relief in the District Court of the District of
Columbia against then Secretary Gale Norton and the U.S. Department of the
Interior (collectively, the "Federal Defendants"), challenging their recognition of
the results of a May 24, 2003 tribal election of a principal chief, a deputy chief, and
certain members of the Nation’s Tribal Council, and the passage of an amendment
to the Nation’s Constitution. (JA-25.) Plaintiffs alleged that the election violated
their rights under the U.S. Constitution, the 1866 Treaty, the Act of Oct. 22, 1970,

Pub. L. No. 91-495, 84 Stat. 1091 (the "1970 Principal Chiefs Act"), and the
Indian Civil Rights Act of 1968, 25 U.S.C. §§1301 et seq. ("ICRA") because the
Nation limited its citizenship and thus the right to vote - to those individuals
who have one Indian ancestor listed on the Dawes Rolls.
The Federal Defendants filed an Answer on March 18, 2004, which included
an affirmative defense that "[t]o the extent the Cherokee Nation is deemed a
necessary and indispensable party, Plaintiffs’ Complaint may have to be
dismissed." (Answer at 10; JA-87.)
On January 14, 2005, the Nation moved to intervene as a defendant for the
limited purpose of moving to dismiss this case for lack of jurisdiction because of
the Nation’s sovereign immunity. (Memo. in Supp. of Mot. of the Cherokee Nation
for Limited Intervention to Move for Dismissal of This Action). The Nation
simultaneously filed a motion to dismiss which asserted, among other things, that
"[b]ecause the Cherokee Nation has direct interests in this action but cannot be
joined as a party due to its sovereign immunity, the Complaint must be dismissed
under Rule 19 due to lack of jurisdiction for want of a necessary and indispensable
party." (Memo. in Support of Limited Intervenor Cherokee Nation’s Mot. to
Dismiss at 2.)
On September 8, 2005, the District Court recognized that the Nation is a
necessary party and granted the Nation’s motion for limited intervention.
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Thereafter, the parties briefed the motion to dismiss. The Federal Defendants
supported the Nation’s motion to dismiss. (Defs.’ Resp. to Limited Intervenor
Cherokee Nation’s Mot. to Dismiss, Sep. 30, 2005).
On August 3, 2006, Plaintiffs moved for leave to file a Second Amended
Complaint ("SAC") adding the Nation and its Principal Chief, Chadwick Smith, as
well as various John Does as defendants. Like the original Complaint, the Second
Amended Complaint sought to enjoin the Nation: (i) from recognizing the results
of the May 24, 2003 election "until such time as a lawful election that includes all
citizens of the Nation" (SAC ¶ 73; JA- 138); (ii) "from holding further elections
without a vote of all citizens including the Freedmen" (Id. ¶ 74; JA-138); and (iii)
"from taking any further actions to disenfranchise or otherwise strip the
membership rights of the Freedmen." (Id. ¶ 75; JA-138.)
On December 19, 2006, the District Court ruled that the Nation, Principal
Chief Smith, and Nation officials are not immune from Plaintiffs’ suit, thus
denying the Nation’s motion to dismiss. In addition, the District Court granted
Plaintiffs’ motion to file the Second Amended Complaint. The Nation timely filed
a Notice of Appeal on January 22, 2007. (JA-210).
STATEMENT OF TI-IE FACTS
The Nation is a federally recognized Indian tribe. (SAC ¶ 9; JA-12I .) In the
1830’s, the United States forcibly removed the Nation from its lands in the
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southeastern United States to migrate to present day Oklahoma in what is known as
the Trail of Tears. (Id. ¶ 20; JA-124-JA-125.) In 1863, the Nation abolished
slavery within the Cherokee Nation, two years before the Thirteenth Amendment.
(Id. ¶ 21; JA-125.)
In 1866, the U.S. Government and the Nation entered into the 1866 Treaty.
(SAC ¶ 5;; JA-120.) Article 13 of the 1866 Treaty provided that "the judicial
tribunals of the nation shall be allowed to retain exclusive jurisdiction in all civil
and criminal cases arising within their country in which members of the nation, by
nativity or adoption, shall be the only parties, or where the cause of action shall
arise in the Cherokee nation, except as otherwise provided in this treaty." The only
exception was set forth in Article VII, which provided that "the United States
district court, the nearest to the Cherokee nation, shall have exclusive original
jurisdiction of all causes, civil and criminal, wherein an inhabitant of the district
hereinbetbre described shall be a party, and where an inhabitant outside of said
district, in the Cherokee nation, shall be the other party, as plaintiff or defendant in
a civil cause, or shall be defendant or prosecutor in a criminal case." (Id. ¶ 22; JA126) (emphasis added).
In 1893, the U.S. Government established the Dawes Commission for the
purpose of creating authoritative membership rolls for the Nation. (SAC ¶ 28; JA129.) In 1970, Congress passed the 1970 Principal Chiefs Act, which provides that
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leaders of the Five Civilized Tribes, including the Nation, must be popularly
elected by citizens of their respective tribes in accordance with procedures
established by those tribes. (Id. ¶ 34; JA-130-JA-131.) The Nation subsequently
adopted a rule that limited voting in tribal elections to individuals who could trace
their ancestry to at least one Indian on its Dawes Rolls. (Op. at 8; JA-97.)
On May 24, 2003, the Nation held an election in which (i) Defendant Smith
was reelected Principal Chief, and (ii) the voters approved an amendment to the
Nation’s Constitution that eliminated a provision that had required the Secretary of
the Interior’s approval of amendments to the Nation’s Constitution. (Op. at 7-8;
JA-96-JA-97.) The Nation held another election on July 26, 2003, which included
a run-off for certain officers and further amendments to the Nation’s Constitution.
The Nation did not permit Plaintiffs to vote in those elections because they could
not document their lineage to an Indian listed on the Dawes Rolls. (Id. at 8; JA97.)
On August 6, 2003, the Secretary of the Interior notified the Nation that it
was officially recognizing the election of Chief Smith, and that any disputes over
Chief Smith’s elections should be resolved in tribal courts. (Op. at 10; JA-99.)
The letter further explained that the Secretary was continuing to review the
amendment to the Nation’s Constitution. (Id.) In June 2006, Chief Smith notified
the Secretary that the Nation was withdrawing its request for approval of the
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Constitutional amendment passed on May 24, 2003. (Id.) A number of
descendants of Freedmen enrollees who cannot trace their ancestry to an Indian on
the Dawes Rolls are currently challenging the Nation’s citizenship and voting
requirements in tribal court. (Op. at 6, n. 3; JA-95.)
STANDARDS OF REVIEW
This Court reviews de novo the District Court’s ruling on a motion to
dismiss on the basis of sovereign immunity. See Cherokee Nation v. Babbitt, 117
F.3d 1489, 1497-98 (D.C. Cir. 1997).
SUMMARY OF TIlE ARGUMENT
As an Indian tribe, the Nation enjoys immunity from suit unless the tribe
expressly waives its immunity or Congress unequivocally and explicitly abrogates
it. Neither waiver nor abrogation has occurred here. The District Court relied on
the 1866 Treaty, the Thirteenth Amendment, and other congressional acts, but
none of them contains an unequivocal abrogation of the Nation’s sovereign
immunity from Plaintiffs’ suit, and the Nation has not waived that right. To the
contrary, as discussed below, the 1866 Treaty and other congressional acts
evidence an intention to protect the Nation from suits such as this that challenge
the very heart of the Nation’s ability to govern itself- an ability that was expressly
negotiated and reserved to the Nation in the 1866 Treaty. While Plaintiffs allege
that the 1866 Treaty provides them with substantive rights, any such rights can be
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enforced in tribal courts where the Nation has consented to suit and where a
virtually identical suit is now proceeding. (Op. at 6 n. 3; JA-95.)
Given the absence of the Nation’s consent to suit or congressional action
expressly authorizing this case, the District Court’s ruling that the Nation and its
officials are not immune from Plaintiffs’ suit was error and should be reversed. As
explained below, the District Court’s analysis and holding contravene a long line
of precedents, including:
Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978), which (i)
required that congressional abrogation of a tribe’s sovereign immunity
be unequivocally expressed, and (ii) held that Congress’s creation of a
substantive right does not constitute an abrogation of immunity with
respect to suits alleging a violation of such right;
Florida Paraplegic Assoc., Inc. v. Miccosukee Tribe of Indians, 166
F.3d 1126 (1 lth Cir. 1999), which explained Santa Clara Pueblo and
held that Congress abrogates tribal immunity only when it makes its
intention unmistakably clear in the language of the statute; and
Nero v. The Cherokee Nation, 892 F.2d 1457, 1461 (10th Cir. 1989),
which dismissed a virtually identical suit, finding that the 1866 Treaty
did not abrogate the Nation’s sovereign immunity. The court
recognized that although the 1866 Treaty "places substantive
constraints on the Tribe, it does not waive the Tribe’s immunity from
a suit alleging noncompliance with these constraints."
The District Court also erred in three respects when it held that the Nation’s
officers are not immune from Plaintiffs’ suit. First, because the relief requested is
actually against the Nation itself and would require its action, the Nation’s
sovereign immunity applies to its officials. Larson v. Domestic and Foreign
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Commerce Corp., 337 U.S. 682 (1949). Second, the Nation’s sovereign immunity
bar cannot be lifted against Nation officials for alleged violations of the 1866
Treaty because the 1866 Treaty itself evidences a limited remedial scheme that
should not be exceeded. Seminole Tribe v. Florida, 517 U.S. 44 (1996). Finally,
given that Plaintiffs’ suit intrudes on the Nation’s special sovereignty interests, the
suit cannot go forward against its officials. Idaho v. Coeur d’Alene Tribe, 521 U.S.
261 (1997).
ARGUMENT
I.

The Nation Is a Sovereign Entity That Enjoys Immunity From Suit
Absent Unequivocal Congressional Abrogation or Express Waiver.
Two fundamental legal principles govern this appeal: (1) Indian nations are

sovereign entities with immunity from suit; and (2) Congress must unequivocally
express an intent to abrogate sovereign immunity. Courts may not infer such
abrogation. Were such an inference permitted, however, it would be guided by a
third principle that requires treaties to be construed liberally in favor of Indian
nations.
A. Indian Tribes Are Sovereign Entities With Immunity From Suit.
Indian nations have been self-governing societies since long before
Columbus’s arrival. See United States v. Lara, 541 U.S. 193,210 (2004) (Stevens,
J., concurring). In two early cases involving the Nation, the Supreme Court held
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that an Indian tribe is "a distinct political society.., capable of managing its own
affairs and governing itself,’’2 and that tribes retain "the right of self government." 3
Today, although Indian tribes no longer possess "the full attributes of
sovereignty," Indian tribes remain, by virtue of their history of self-government
and preexisting sovereignty, a "separate people, with the power of regulating their
internal and social relations." Santa Clara Pueblo, 436 U.S. at 55 (quoting United
States v. Kagama, 118 U.S. 375,381-82 (1886)). As the leading treatise on Indian
law explains:
Perhaps the most basic principle of all Indian law, supported by
a host of decisions, is that those powers lawfully vested in an
Indian nation are not, in general, delegated powers granted by
express acts of Congress, but rather "inherent powers of a
limited sovereignty that has never been extinguished ....
Federal treaties and congressional enactments have imposed
certain limitations on tribal governments, especially on their
external political relations, and the Supreme Court has issued
some common law rulings that introduce further limitation as a
matter of federal common law. But from the beginning the
United States permitted, then protected, continued internal
tribal government.
Cohen’s .Handbook of Federal Indian Law, § 4.01 [1][a] (Nell Jessup Newton et al.
eds.) (2005 ed.) (citations omitted) ("Cohen").
Consequently, although subject to Congress’s plenary power to limit,
modify, or eliminate tribal powers of local self-government, Indian tribes possess

2 Cherokee Nation v. Georgia, 30 U.S. 1, 16 (1831).
3 Worcester v. Georgia, 31 U.S. 515,556 (1832).
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"the common-law immunity from suit traditionally enjoyed by sovereign powers."
Santa Clara Pueblo, 436 U.S. at 58. See also Kiowa Tribe, 523 U.S. at 754.
B.

Courts Cannot Infer Abrogation of the Nation’s Sovereign
Immunity; Congress Must Unequivocally Express It on the Face
of a Statute or Treaty.

In order to pierce a tribe’s sovereign immunity, the Supreme Court requires
that congressional abrogation of sovereign immunity be unequivocally expressed,
not implied.4 Accordingly, federal courts have set an extremely high bar for
finding an abrogation of such sovereign immunity.
Three cases in particular establish and exemplify the standards for finding
abrogation of the Nation’s sovereign immunity. First, Santa Clara Pueblo sets
forth the benchmark test for determining whether the Nation’s immunity was
abrogated. Second, Florida Paraplegic explains that test when finding that
Congress’s creation of a substantive right did not itself constitute abrogation of
sovereign immunity. And third, Nero, which is directly on point, applied the Santa
Clara Pueblo standard to the 1866 Treaty itself and held that it did not abrogate the
Nation’s sovereign immunity.

4 See, e.g., Santa Clara Pueblo, 436 U.S. at 58; Puyallup Tribe, Inc. v. Dep ’t of
Game of Washington, 433 U.S. 165, 172 (1977); Three Affiliated Tribes of Fort
Berthold Reservation v. World Eng’g., P.C., 476 U.S. 877, 890 (1986); Oklahoma
Tax Comm ’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505,509 (1991);
Cherokee Nation v. Babbitt, 117 F.3d 1489, 1498 (D.C. Cir. 1997).
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1.

Santa Clara Pueblo

In Santa Clara Pueblo, a female member of the Santa Clara Pueblo Indian
tribe and her daughter sued the tribe under ICRA in federal district court
challenging a tribal ordinance that denied tribal membership to children of certain
female members. 436 U.S. at 51. While Congress specifically intended ICRA to
protect the civil rights of Indians from tribal government intrusion, the statute does
not expressly authorize civil actions in federal courts against a tribe or its officers
to enforce its substantive provisions. The defendants therefore asserted sovereign
immunity and moved to dismiss the case.
In an opinion by Justice Thurgood Marshall, the Supreme Court held the
tribe inmlune from suit in federal court because the only relief "expressly supplied
by Congress" in ICRA is the writ of habeas corpus provided in 25 U.S.C. § 1303.
Id. at 58. Specifically, the Supreme Court held:
Nothing on the face of.. ICRA purports to subject tribes to
the jurisdiction of the federal courts in civil actions for
injunctive or declaratory relief. Moreover, since the respondent
in a habeas corpus action is the individual custodian of the
prisoner, [ICRA’s habeas corpus provisions] can hardly be read
as a general waiver of the tribe’s sovereign immunity. In the
absence here of any unequivocal expression of legislative
intent, we conclude that suits against the tribe under ICRA are
barred by its sovereign immunity from suit.
Id. at 59 (emphasis added).
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In so holding, the Supreme Court rejected the argument that, without private
suits for enforcement, ICRA "would constitute a mere unenforceable declaration of
principles." Id. at 55 (citation omitted). In refusing even to infer a private right of
action in ICRA against tribal officials, let alone an abrogation of immunity, the
Supreme Court ruled:
[C]ontrary to the reasoning of the court below, implication of a
federal remedy in addition to habeas corpus is not plainly
required to give effect to Congress’ objective of extending
constitutional norms to tribal self-government. Tribal forums
are available to vindicate rights created by the ICRA, and §
1302 has the substantial and intended effect of changing the law
which these forums are obliged to apply. Tribal courts have
repeatedly been recognized as appropriate forums for the
exclusive adjudication of disputes affecting important personal
and property interests of both Indians and non-Indians.
Id. at 65. The same is true here - tribal forums are available to Plaintiffs. Indeed,
as explained earlier, a suit essentially identical to this is now in the tribal courts.
(Op. at 6, n. 3; JA-95.)
Following the Supreme Court’s decision in Santa Clara Pueblo, numerous
federal courts have dismissed suits against Indian tribes because the statutes or
treaties relied upon did not expressly waive tribal sovereign immunity. See, e.g.,
Davis v. United States, 343 F.3d 1282, 1294 (10th Cir. 2003) (affirming dismissal
of claims brought by freedmen descendants against the Seminole Nation because
the nation was immune from suit and an indispensable party under Rule 19).
These cases, like Santa Clara Pueblo, recognize that a private individual may be
-18-

unable to sue an Indian tribe in federal court despite congressional enactment of
substantive constraints that appear to prohibit the challenged tribal conduct. A
leading example is Florida Paraplegic, discussed below.
2.

Florida Paraplegic

Florida Paraplegic held that, while Title III of the Americans with
Disabilities Act, 42 U.S.C. §12181 et seq. (the "ADA"), applied to the Miccosukee
tribe, the tribe could not be sued under the statute because the ADA’s plain
language did not abrogate the tribe’s immunity from suit. In reaching its decision,
the Court reasoned that the ADA did not contain an "unmistakably clear"
abrogation of sovereign immunity:
In this broader context of sovereign immunity, the Court has
held that Congress may abrogate a sovereign’s immunity "only
by making its intention unmistakably clear in the language of
the statute"; legislative history and "inferences from general
statutory language" are insufficient. We see no reason to adopt
a different standard for evaluating Congressional intent with
respect to the waiver of tribal sovereign immunity .... We
conclude, therefore, that Congress abrogates tribal immunity
only where the definitive language of the statute itself states an
intent either to abolish Indian tribes’ common law immunity or
to subject tribes to suit under the act.
166 F.3d at 1131 (emphasis added) (internal citations omitted).
In so holding, the court found that the seeming inequity of the omission of a
private remedy from the ADA was counterbalanced by "a societal decision that
tribal autonomy predominates over other interests" even though that decision may
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cause "occasional inequities." Id. at 1135 (quoting Wichita & Affiliated Tribes v.
Hodel, 788 F.2d 765,781 (D.C. Cir. 1986)). Thus, although the ADA imposes
substantive constraints on Indian tribes, private plaintiffs cannot sue a tribe in
federal court for violations of those substantive constraints.
Similarly, many other federal courts have also rejected suits predicated on
statutory provisions that do not authorize federal court jurisdiction over Indian
tribes. See, e.g., Taylor v. Ala. Tribal Council, 261 F.3d 1032, 1036 (1 lth Cir.
2001) (dismissing discrimination claims because of no evidence of Congress’s
"clear and plain intent" to abrogate tribal immunity); Sanderlin v. Seminole Tribe,
243 F.3d 1282, 1289 (1 lth Cir. 2001) (dismissing discrimination claim against
tribe under Rehabilitation Act, because Congress may only abrogate a sovereign’s
immunity through statutory language that makes its intention unmistakably clear);
Bassett v.. Mashantucket Pequot Tribe, 204 F.3d 343,357 (2d Cir. 2000)
(dismissing claim because "[n]othing on the face of the Copyright Act ’purports to
subject tribes to the jurisdiction of the federal courts in civil actions’ brought by
private parties and a congressional abrogation of tribal immunity cannot be
implied." (emphasis added) (citations omitted)).5

See also, e.g., Chayoon v. Chao, 355 F.3d 141,143 (2d Cir. 2004); Garcia v.
Aweksane Hous. Auth., 268 F.3d 76, 84 (2d Cir. 2001); Boe v. Fort Belknap Indian
Cmty., 642 F.2d 276, 278-79 (9th Cir. 1981).
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3. Nero
Ten years after Santa Clara Pueblo, the Tenth Circuit was faced with a suit
virtually identical to the one Plaintiffs bring here. In Nero, descendants of
enrollees on the Dawes Freedmen Roll sued the Nation, certain tribal officials, the
United States, and various federal officials alleging that the defendants violated the
plaintiffs’ constitutional and statutory rights by denying them the right to vote in
tribal elections and the right to participate in federal Indian benefits programs.
Nero v. The Cherokee Nation, 892 F.2d 1457, 1458 (10th Cir. 1989). Like
plaintiffs here, the Nero plaintiffs brought claims under the Thirteenth Amendment
and the 1866 Treaty. Id.
The Tenth Circuit rejected the plaintiffs’ argument, made again in this case
and wrongly adopted by the District Court, that the 1866 Treaty abrogated the
tribe’s immunity. In addressing congressional abrogation, the panel explained that
like "the provisions of the ICRA at issue in Santa Clara Pueblo, [Article 9 of the
1866 Treaty] only places substantive constraints on the Tribe, it does not waive the
Tribe’s immunity from a suit alleging non-compliance with these constraints." 6
Nero, 892 F.2d at 1461. Plaintiffs here have filed the same suit (citing additional

6 Article IX of the 1866 Treaty provides in relevant part: "[A]ll freedmen who have
been liberated by voluntary act of their former owners or by law.., and their
descendants, shall have all the rights of native Cherokees."
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provisions in the 1866 Treaty), but point to no change in law that compels a
different result.7
In sum, Santa Clara Pueblo and its progeny evidence that the Nation is
immune from suit absent its own consent or unequivocal congressional abrogation
of its immunity. The Nation has not consented to this suit and, as discussed below
in SectionL II, Congress has not unequivocally abrogated the Nation’s sovereign
immunity from Plaintiffs’ claims.
C.

Special Canons of Construction Govern the Analysis of Indian
Treaties.

As the cases discussed above hold, abrogation must be unequivocal on the
face of a treaty. Inferring an implied abrogation from beyond the plain text is
prohibited. Were any such inference permitted, however, finding such abrogation
would face an additional hurdle that the District Court failed to address - namely,
the canons of construction applicable to interpreting Indian treaties.
Federal courts have long mandated that treaties and other agreements with
Indian tribes be interpreted in the tribes’ favor, and that any ambiguities be
construed to the tribes’ benefit. As the Supreme Court has explained, "this Court

7 The District Court attempted to distinguish Nero by asserting that the Nero court
did not consider arguments that the Thirteenth Amendment and the 1866 Treaty
together (as distinct from just the 1866 Treaty) abrogated the Nation’s immunity.
The Nero plaintiffs, however, did assert claims based on the Thirteenth
Amendment and not just the 1866 Treaty. See Nero, 892 F.2d at 1458. Thus, Nero
is directly on point.
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has often held that treaties with the Indians must be interpreted as they would have
understood them and any doubtful expressions in them should be resolved in the
Indians’ favor." Choctaw Nation v. Oklahoma, 397 U.S. 620, 631 (1970). See
also, e.g., Choctaw Nation of Indians v. United States, 318 U.S. 423,431 (1943)
(treaties with Indian nations "are to be construed, so far as possible, in the sense in
which the Indians understood them ....
"); Cohen, § 2.02 (2005 ed.). Treaties, after
all, are not unilateral congressional acts, but rather are the product of negotiations.
Thus, even if Santa Clara Pueblo did not prohibit inferring abrogation, the
canons of interpretation would require that all inferences be drawn in the Nation’ s
favor. As detailed below, however, no inferences are necessary: the 1866 Treaty is
clear on its face.
II.

The 1866 Treaty and Other Statutes Evidence That No Treaty or Other
Statute Abrogates the Nation’s Sovereign Immunity From Plaintiffs’
Claims.
Contrary to the dictates of Santa Clara Pueblo and its progeny, the District

Court inferred that the Thirteenth Amendment and the 1866 Treaty waived the
Nation’ s sovereign immunity. (Op. at 14; JA- 103.) In particular, the District
Court concluded that the Nation’s alleged breach of the 1866 Treaty amounts to a
"badge or incident of slavery" under the Thirteenth Amendment. The District
Court then inferred that Congress must have intended to abrogate the Nation’s
sovereign immunity from claims of such "badges or incidents." However, even if
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the alleged breach of the 1866 Treaty constitutes a "badge or incident of slavery"which it does not (See Section III(B)) - that does not address the question of
whether Congress abrogated the Nation’s sovereign immunity from claims about
such a breach. For that, as detailed below, this Court must look to the 1866 Treaty
or later congressional acts.
The 1866 Treaty Does Not Abrogate the Nation’s Sovereign
Immunity From Plaintiffs’ Claims.
No provision in the 1866 Treaty abrogates the Nation’s sovereign immunity
from Plaintiffs’ claims. Indeed, a careful reading of the 1866 Treaty, and in
particular Articles 13 and 7, reveals that the U.S. Government did just the opposite.
It intended not to waive the Nation’s immunity from the claims asserted here.
Articles 13 and 7 of the 1866 Treaty Evidence That
Congress Did Not Intend to Abrogate the Nation’s
Sovereign Immunity From Plaintiffs’ Claims.
Article 13 of the 1866 Treaty provided the Nation’s tribal courts broad,
exclusive jurisdiction:
ARTICLE 13. The Cherokees also agree that a court or courts
may be established by the United States in said territory, with
such jurisdiction and organized in such manner as may be
prescribed by law: Provided, That the judicial tribunals of the
nation shall be allowed to retain exclusive jurisdiction in all
civil and criminal cases arising within their country in which
members of the nation, by nativity or adoption, shall be the only
parties, or where the cause of action shall arise in the Cherokee
nation, except as otherwise provided in this treaty.
(Emphasis added.)
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Thus, except as the 1866 Treaty otherwise provided, the Nation’s tribal
courts retained exclusive jurisdiction over every dispute arising in the Nation’ s
territory, including this very action. Article 7 of the 1866 Treaty provided the only
exception to Article 13, but Article 7 is limited to one narrow cause of action,
discussed below, that does not apply here. Critically, that Congress provided for
that one narrow instance of federal jurisdiction and no other evinces Congress’s
intent not to waive the Nation’s immunity from this suit and, thus, the District
Court’s error.
In relevant part, Article 7 of the 1866 Treaty contains a narrow exception to
the tribal court’s exclusive jurisdiction:
ARTICLE 7. The United States court to be created in the
Indian territory; and until such court is created therein, the
United States district court, the nearest to the Cherokee nation,
shall have exclusive original jurisdiction of all causes, civil and
criminal, wherein an inhabitant of the district hereinbefore
described shall be a party, and where an inhabitant outside of
said district, in the Cherokee nation, shall be the other party, as
plaintiff or defendant in a civil cause, or shall be defendant or
prosecutor in a criminal case.
(emphasis added). As detailed below, the "district hereinbefore described" is the
"Canadian District" - a part of the Nation’s territory where the "Southern" faction
of Cherokees eventually settled and that was separate from the areas in which the
majority of the Nation lived.
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Plaintiffs argued below that Article 7 abrogates the Nation’s immunity and
"provides the Freedmen with a [sic] Federal Court jurisdiction for enforcement of
the 1866 Treaty." (Pls.’ Opp’n to Intervener Cherokee Nation’s Mot. to Dismiss
at 22-23, Sep. 22, 2005.) Article 7, however, does not abrogate the Nation’s
sovereign immunity for four reasons. First, the Nation is not an "inhabitant,"
either of the Canadian District or of the area outside of it. An "inhabitant" is an
individual, and the Nation is a sovereign entity.8 Second, Plaintiffs have not even
alleged in any of their complaints that they are inhabitants of the Canadian District
entitled to avail themselves of Article 7. Thus, even if Article 7 were construed to
abrogate the Nation’s sovereign immunity with respect to the claims identified in
Article 7, Plaintiffs’ claims do not qualify. Third, the U.S. District Court for the
District of Columbia is not the federal court "nearest to the Nation." Fourth, the
parties to the 1866 Treaty never intended Article 7 to authorize Freedmen to sue
the Nation in federal court, much less abrogate the Nation’s sovereign immunity
from these plaintiffs’ claims. Thus, Article 7 can not serve as a basis to infer a
general waiver of the Nation’s immunity.
By way of background, there were two factions of the Nation that negotiated
the 1866 Treaty with the federal government: (1)the minority "Southern" or
8 As explained in Section I C supra, any ambiguity in the 1866 Treaty must be
construed in the Nation’s favor. Thus, even if the term "inhabitant" were
ambiguous, it must be construed to exclude the Nation.
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°°Confederate" faction, which supported the Confederacy during the Civil War and
which wanted a territory of its own apart from the rest of the Nation; and (2) the
majority "national" faction of the tribe, which had wanted to maintain a single
tribal government. See Report of the Commissioner of Indian Affairs, Oct. 22,
1866, at 11-12 (the "1866 Report"); JA-214-215. The parties resolved this tension
through Article 4 of the 1866 Treaty, which provided that the Southern Cherokee
(and any Freedmen who might want to go as well) could settle in an area then
known as the Canadian District.9 Accordingly, Article 8 of the 1866 Treaty refers
to the Canadian District as the home of the "so-called southern Cherokees." As
noted above, it was this "Canadian District" that is the district referenced in Article

As the following statement from the 1866 Report explains, Congress and the
Nation intended Articles 7 and 4 to protect the Southern Cherokees who had held
slaves, not the former slaves themselves:
About the middle of June, the commissioners, despairing of a
satisfactory arrangement with the national party, made a treaty
with the others, whose marked feature was a provision that the
southern party, though not formally separated from the nation,
should be allowed a certain part of the territory for their
9 Article 4 reads as follows in relevant part: "All the Cherokees and freed persons
who were formerly slaves to any Cherokee, and all free negroes not having been
such slaves, who resided in the Cherokee nation prior to June first, eighteen
hundred and sixty-one, who may within two years elect not to reside northeast of
the Arkansas river and southeast of Grand river, shall have the right to settle in and
occupy the Canadian district southwest of the Arkansas river .... "
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exclusive use and occupancy .... This treaty was not, however,
laid before the Senate; but after another month of negotiation, a
treaty was finally concluded on the 19th of July .... While it
partially satisfied the national party by continuing the nation, as
such, under one constitution and government, it nevertheless
secures the other party from apprehended persecution by the
national authorities by locating them in a specific part of the
domain, and providing that suits between Cherokees belonging
to the opposing portions of the people shall be tried in the
United States courts.
Report of the Commissioner of Indian Affairs, Oct. 22, 1866, at 12 (emphasis
added); JA-215.
As a leading historian elaborates:
[1866] Treaty stipulations maintained distinctions between the
factions. As concessions to the Confederate Cherokees, framers
of the treaty had tried to avoid the factionalism they feared
would be revived because most of the Cherokees who had
remained loyal to the Confederacy when the rest returned to the
Union fold had been, for the most part, the old Treaty party
Cherokees. To prevent oppression by the Ross [majority] party,
the [1866] treaty stipulated that those who desired could move
to [the] Canadian District ....
Daniel F. Littlefield, Jr., The Cherokee Freedmen." From Emancipation to
American Citizenship 36 (1978); JA-233. Moreover, the treatise also says:
[Article 4] meant that the disloyal faction and any blacks who
wanted to settle with them had a land of their own. Of course,
it would apply mainly to Cherokees, for few freedmen would
likely want to settle among the former slaveholding element of
the tribe.
Id. at 26; JA-230.
In sum, Article 7 does not support a finding of an express or even implied
abrogation of the Nation’s immunity from federal jurisdiction over Plaintiffs’
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claims. Indeed, the fact that the 1866 Treaty provided only for Article 7’s federal
court jurisdiction and for no other exception to Article 13 establishes that Congress
intended no such abrogation for the current suit.
2.

The Articles of the 1866 Treaty on Which the District Court
Relied Did Not Abrogate the Nation’s Sovereign Immunity.

The District Court relied on Articles 9, 6, and 12 for its finding of
abrogation. These articles, however, at most impose only substantive constraints
on the Nation. None constitutes an unequivocal abrogation of sovereign immunity,
individually or collectively.
Article 9 of the 1866 Treaty provides that the Freedmen "shall have all the
rights of native Cherokees." But, nowhere does Article 9 provide for any cause of
action for the Freedmen, let alone an unequivocal abrogation of the Nation’s
sovereign immunity. Rather, as the Tenth Circuit held in Nero, "this provision
only places substantive constraints on the Tribe, it does not waive the tribe’s
immunity from a suit alleging non-compliance with these constraints." Nero v. The
Cherokee Nation, 892 F. 2d 1457, 1461 (10th Cir. 1989).
Like Article 9, Article 6 (which provides that laws "shall be uniform
throughout said nation") nowhere waives the Nation’s immunity from this action.
Indeed, Article 6 authorizes only the U.S. President to remedy any breach of it.
Moreover, Article 6 was intended to protect the inhabitants of the Canadian
District, i.e. the Southern faction of the Nation, not these plaintiffs.
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Finally, Article 12 of the 1866 Treaty provides that "[n]o law shall be
enacted inconsistent with the Constitution of the United States, or law of Congress,
or existing treaty stipulations with the United States." As with the above sections,
Article 12 nowhere abrogates the Nation’s immunity from Plaintiffs’ action.
Indeed, Article 12 does not even apply to the Nation’s own laws, but rather to the
laws of a then-hypothetical "general council" that was intended to consist of
delegates from every recognized Indian tribe in the territory.1° Thus, Article 12
also provides no support for even an inference that the 1866 Treaty abrogated the
Nation’ s immunity from Plaintiffs’ claims.ll
In sum, the District Court’s reliance on these Articles was misplaced. The
District Court failed to recognize that no provision in the 1866 Treaty
unequivocally abrogates the Nation’s sovereign immunity, and that Articles 13 and

10 Thus, every 1866 treaty signed with the so-called "Five Civilized Tribes"
contained a similar provision. See Treaty between the United States and the
Choctaw and Chickasaw Indians, Art. VIII, April 18, 1866, 14 Star. 769; Treaty
between the United States and the Creek Nation of Indians, Art. X, June 14, 1866,
14 Stat. 785; Treaty between the United States and the Seminole Nation of Indians,
Art. VII, March 21, 1866, 14 Stat. 755.
~ 1 Significantly, the Nero court rejected similar arguments that the Nation waived
its immunity in its own Constitution by analogous provisions. The Tenth Circuit
held that "[t]he cited language no more constitutes an unequivocal expression of
waiver than does the language of the ICRA, which itself creates the substantive
rights supposedly guaranteed to all members of the Cherokee Nation, language
which the Supreme Court refused to interpret as a waiver." Nero, 892 F. 2d at
1460.
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7 evidence a clear agreement by the U.S. Government and the Nation not to
interfere with the Nation’s sovereign immunity over Plaintiffs’ claims.
B.

Other Contemporaneous Congressional Action Demonstrates
That Congress Did Not Intend to Abrogate the Nation’s Sovereign
Immunity When It Ratified the 1866 Treaty.

Because Plaintiffs claim substantive violations of the 1866 Treaty and
because the 1866 Treaty and later congressional acts provide no unequivocal
abrogation of sovereign immunity, the analysis must end there. Santa Clara
Pueblo and its progeny forbid inferring abrogation from beyond a statute’s or
treaty’s plain language. The District Court, however, improperly found an implied
abrogation in the 1866 Treaty, relying on other statutes. An analysis of those
statutes, however, actually demonstrates that Congress had no intention of waiving
the Nation’s sovereign immunity from Plaintiffs’ suit under the 1866 Treaty.
1.

The Civil Rights Act of 1866 Demonstrates That Congress
Had No Intention of Abrogating the Nation’s Sovereign
Immunity When It Ratified the 1866 Treaty.

The District Court asserts that Congress’s passage of the Civil Rights Act of
1866 shows that Congress intended to abrogate the Nation’s sovereignty when it
ratified the 1866 Treaty at approximately the same time. (See Op. at 16; JA-105.)
In fact, however, when read together, the differences between the Civil Rights Act
of 1866 and the 1866 Treaty make clear that Congress did not intend to abrogate
the Nation’s sovereign immunity when it ratified the 1866 Treaty.
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The Civil Rights Act of 1866, unlike the 1866 Treaty, contains an express
provision granting a private right of action in federal district court for "all crimes
and offences [sic] committed under the provisions of this act." See Civil Rights
Act of 1866, § 3, 14 Stat. 27 (1866). Given that the Senate ratified the 1866 Treaty
just months after it enacted the Civil Rights Act of 1866, the omission of a federal
jurisdictional provision in the 1866 Treaty necessarily evidences Congress’s and
the Nation’s clear choice not to waive the Nation’s immunity. If Congress had
wanted to provide the Freedmen with the same remedies against the Nation as
those provided in the Civil Rights Act of 1866, it knew how to do so, and it would
have done so.12
o

The Act of 1890 Demonstrates That Congress Had No
Intention of Abrogating the Nation’s Sovereign Immunity.

The District Court also references an 1890 statute.13 (Op. at 3; JA-92).14 In
fact, as discussed below, the Act of 1890 evidences Congress’s belief that the 1866
Treaty did not abrogate the Nation’s sovereign immunity.

12 The Civil Rights Act of 1866 expressly excluded Indians from its protections in
its second clause. It would strain logic to assert that Congress intended to provide
the Freedmen with the right to sue the Nation in federal court for alleged violations
of rights that the Nation and its Indian citizens themselves were not given.
13 An Act to refer to the U.S. Court of Claims certain claims of the Shawnee and
Delaware Indians and the Freedmen of the Nation, Oct. 1, 1890, 26 Stat. 636 (the
"Act of 1890").
14 Section 2 provides: "That the said Shawnees, Delawares and freedmen shall
have a right, either separately, or jointly, to begin and prosecute a suit or suits
against the Nation and the United States Government to recover from the Cherokee
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Following the 1866 Treaty’s ratification, the Nation and the Freedmen had
several disagreements over its meaning. This led to various disputes, including
one over whether the Freedmen were entitled to share in certain monetary
distributions. To address this dispute, Congress passed the Act of 1890,
authorizing the U.S. Court of Federal Claims to hear a specific suit by the
Freedmen against the Nation for recovery of certain tribal funds being held by the
United States to which the Freedmen claimed they were entitled under the 1866
Treaty.
If Congress had believed that the Freedmen were entitled to bring suit
against the Nation in federal court under the 1866 Treaty, there would have been
no need for Congress to pass this statute. Indeed, as the floor debate in the Senate
preceding the statute’s passage shows, Congress passed this statute precisely
because it recognized that the Freedmen had no such right under the 1866 Treaty:
Mr. PlaNt:

[I]t has seemed to me that the Delawares and freedmen had at
least a fair claim to some portion of this money which the
Cherokees have received and divided among the pure-bloods
only, and the only way in which they can get it, as I
understand, is for this act to be passed enabling them to go
into the Court of Claims and to there prosecute a suit for it.

Mr. Reagan: Will the Senator allow me to ask him, if these Indians and
freedmen have no legal or equitable right on which they can
go into court, what rights have they to ask for this action?

Nation all moneys due either in law or equity and unpaid to the said Shawnees,
Delawares, of freedmen .... "
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Mr.. Platt:

They have a right to ask Congress. It is the very reason why
they should ask Congress to authorize them to go to the Court
of Claims and bring their suit there to see whether they are
not entitled to some portion of this money.

Cong. Record, Vol. XXI, at 10359 (1890); JA-223. Another Senator added,
"[h]ere is a large body of freedmen who have been kept out of a large sum of
money because there is no place for them to go to assert their claims." Id. at
10360; JA-224. This record further repudiates the District Court’s unsupported
assertion that the parties intended the 1866 Treaty to waive the Nation’s immunity
from claims under it.

3.

The Act of 1888 Demonstrates That Congress Had No
Intention of Abrogating the Nation’s Sovereign Immunity.

The District Court also relies on an 1888 statute requiring the Nation to
make payments to the Freedmen. (Op. at 18-19; JA-107-JA-108) (citing An Act to
secure to the Cherokee freedmen and others their proportion of certain proceeds of
lands, October 19, 1888, 25 Stat. 608. (the "Act of 1888")) As with the Act of
1890, that Congress felt obliged to act means that Congress must have believed
that the Freedmen had no other recourse from perceived wrongs under the 1866
Treaty.
In referencing the Act of 1888, the District Court stated that "[b]y repeatedly
imposing such limitations on the sovereignty of the Cherokee Nation in order to
protect the Freedmen, Congress has unequivocally indicated its intent to abrogate

the tribe’s immunity with regard to racial oppression prohibited by the Thirteenth
Amendment." (Op. at 19; JA-108.) To the extent the District Court meant to
argue that the Act of 1890 and the Act of 1888 represented or indicated a general
waiver of the Nation’s sovereign immunity from Plaintiffs’ claims, such an
argument fails for two reasons. First, any such conclusion would contravene both
of those Acts’ specific and limited provisions, one of which provided no private
action (the Act of 1888), and the other of which provided for one limited action to
be brought within one year from the date it was passed and to cover one issue (the
Act of 1890). Second, Santa Clara Pueblo prevents inferring precisely that kind of
generalized waiver. Just as the Supreme Court held that ICRA’s habeas provision
did not signify a more general waiver of the Santa Clara Pueblo tribe’s immunity,
neither do either of these statutes. See Santa Clara Pueblo v. Martinez, 436 U.S.
49,59(1978).
III.

The Thirteenth Amendment Did Not Abrogate the Nation’s Immunity
From This Suit.
The Thirteenth Amendment states as follows:
Section 1. Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly
convicted, shall exist within the United States, or any place
subject to their jurisdiction.
Section 2. Congress shall have power to enforce this article by
appropriate legislation.
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The extent of the District Court’s reliance on the Thirteenth Amendment is
unclear. There are two possible interpretations of the opinion. Each is discussed
in turn.
First, the District Court might have concluded that the Thirteenth
Amendment on its own, wholly apart from the 1866 Treaty, provides Plaintiffs
with their purported participation rights in the Nation and then protects such rights.
This argument fails.
Section 1 of the Thirteenth Amendment prohibits "slavery or involuntary
servitude." It does not provide for affirmative citizenship or voting rights in an
Indian tribe. It is solely the 1866 Treaty that provides Plaintiffs their purported
rights and, absent it, Plaintiffs would not even have a potential claim. Had Section
1 of the Thirteenth Amendment provided Freedmen rights in the Nation, the
President and Senate would not (and could not) have limited those rights by treaty,
as Article 9 of the 1866 Treaty did with its time-of-return restrictions, and all
Freedmen then living would have been entitled to be treated as native Cherokee.
United States v. The Choctaw Nation, 193 U.S. 115 (1904), is on point.
There, the Supreme Court assessed whether freedmen of the Chickasaw Nation
were entitled to certain funds placed in trust for tribal members. The Supreme
Court ruled that they were not, in part because it held that the Thirteenth
Amendment did not grant Chickasaw freedmen rights to participate in the
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Chickasaw nation. The Supreme Court explained that "[f]or such rights we must
look to the [1866] treaty and subsequent legislation .... We get no aid from the
emancipation proclamation or the Thirteenth Amendment." Id. at 124 (emphasis in
original). The same is true here.
The second possible interpretation of the District Court’s opinion is that it
concluded that it is the 1866 Treaty that provides Plaintiffs with their purported
voting rights, but that a denial of those rights constitutes a badge or incident of
slavery that the Thirteenth Amendment protects even if the 1866 Treaty does not.
This argument also fails. The alleged breach of the 1866 Treaty could not
constitute a badge or incident of slavery because the 1866 Treaty was not
enforcement legislation under Section 2 of the Thirteenth Amendment, and the
District Court lacked authority to declare it a badge or incident of slavery on its
own. Both of these issues are discussed below in Sections B 1 and B2,
respectively. As a preliminary matter, however, this Court need not reach these
issues because, as set forth in Section A below, even if the Nation’s alleged breach
of the 1866 Treaty constituted a badge or incident of slavery, the Nation would still
be immune from Plaintiffs’ claims.
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A.

Even if the Nation’s Alleged Breach of the 1866 Treaty Were a
Badge or Incident of Slavery, the 1866 Treaty Would Still Govern
Abrogation.

If Congress has legislatively deemed something a "badge or incident of
slavery," that on its own indicates nothing about whether there has been an
abrogation of sovereign immunity. To address that question, a court must look to
the Congressional legislation itself to assess whether that legislation, on its face,
unequivocally waived a tribe’s sovereign immunity. To the extent the District
Court concluded otherwise - i.e., that the Nation’s sovereign immunity was
necessarily abrogated by the Thirteenth Amendment as to breaches of the 1866
Treaty even though Congress chose not to provide for such an abrogation when it
provided for Plaintiffs’ alleged rights in the 1866 Treaty - its decision was error,
and it cited no legal authority. As far as the Nation can determine, none exists.
To the contrary, in analogous situations of alleged violations of the Civil
Rights Act of 1866 (enacted under the Thirteenth Amendment and codified at 42
U.S.C. §§ 1981-1982), courts have looked to the statute itself for any remedies and
have held that the Thirteenth Amendment does not provide broader rights or
remedies than those provided in the statute, including whether the amendment
abrogated sovereign immunity.
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For example, in Westray v. The Porthole, Inc., 586 F. Supp. 834 (D. MD.
1984), plaintiffs sued under both 42 U.S.C. § 1981 and the Thirteenth Amendment.
The court held:
[T]he Thirteenth Amendment does not give rise to an independent
cause of action. The plaintiffs instead must avail themselves of the
remedies, such as 42 U.S.C. § 1981, that Congress has created under
the power granted to it in that amendment. These statutes define the
scope of the cause of action; one cannot try for broader scope by suing
under the Thirteenth Amendment itself.
Id. at 838-839 (internal citations and quotations omitted). See also, e.g., Seneca
Constitutional Rights Org. v. George, 348 F. Supp. 48, 50 (W.D.N.Y. 1972)
(holding that Indian tribes are immune from suits alleging violations of, inter alia,
42 U.S.C. §§1981-1982 ); Hollandv. Bd. of Trs., 794 F. Supp. 420, 424 (D. D.C.
1992) ("The Thirteenth Amendment does not give rise to an independent cause of
action; plaintiffs in discrimination suits must confine themselves to remedies such
as 42 U.S.C. 1981 adopted pursuant to Section 2 of that amendment.") (citation
omitted); Nero v. The Cherokee Nation, 892 F.2d 1457, 1463 (10th Cir. 1989)
(holding that 42 U.S.C. § 1981 does not even apply to the Nation’s tribal
citizenship requirements, let alone abrogate the Nation’s sovereign immunity).15
Similarly, in the analogous context of state sovereign immunity, courts have
not looked to the Thirteenth Amendment to determine whether there has been
~ See also, e.g., Vietnamese Fishermen’s Assoc. v. Knights of the Ku Klux Klan,
518 F. Supp. 993, 1012 (S.D. Tex. 1981); Lopezv. Sears Roebuck & Co., 493 F.
Supp. 801,806-07 (D. Md. 1980).
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abrogation. Rather, courts have looked to the underlying Congressional
legislation. Thus, these courts have repeatedly held that 42 U.S.C. § 1981 does not
abrogate State sovereign immunity because of a lack of Congress’s clear intent in
the statute.16 If the Thirteenth Amendment, on its own, abrogated sovereign
immunity because of alleged violations of enforcement legislation, the courts could
not have so held. Thus, this Court must look to the 1866 Treaty’s plain language
to determine whether it unequivocally abrogated the Nation’s sovereign immunity
from the instant suit. As explained above, neither it nor any later congressional act
did so.
Moreover, even if this Court found that the District Court, on its own
without congressional mandate, could deem the Nation’s alleged breach a badge or
incident of slavery, the District Court would still have been obligated to look to the
1866 Treaty to find any abrogation. When a statute or treaty creates rights in an
Indian nation, but does not unequivocally abrogate sovereign immunity on its face,
a court is not free to contravene Congress’s and the nation’s decision with respect
to those rights.

16 See, e.g., Foulks v. Ohio Dep ’t ofRehab. & Corr., 713 F.2d 1229, 1232-33 (6th
Cir. 1983); Johnson v. Walgreen, No. 92-1084, 1992 U.S. App. LEXIS 32064, at
* 19 (1 st Cir. Dec. 7, 1992); Mitchell v. Los Angeles Cmty. Coll. Dist., 861 F.2d
198, 201 (9th Cir. 1988); Rucker v. HigherEduc. Aids Bd., 669 F.2d 1179, 1184
(7th Cir. 1982); Sessions v. RuskState Hosp., 648 F.2d 1066, 1069 (5th Cir. 1981).
-40-

For the law to be otherwise would open up a Pandora’s Box in which courts
would be free to declare any violation of any civil rights statute applicable to
Indian tribes to be a badge and incident of slavery for which the tribes’ sovereign
immunity is waived by the Thirteenth Amendment. Moreover, Santa Clara Pueblo
would necessarily be overturned because a court could find that the Thirteenth
Amendment abrogated tribes’ immunity from alleged ICRA violations even though
the Supreme Court found that Congress did not do so. Under this scenario,
ICRA’s civil rights protections could arguably be held enacted under the
Thirteenth Amendment. Indeed, some of ICRA’s provisions are similar to those in
the Civil iRights Act of 1866.17 Just as Santa Clara Pueblo would fall, so would
Florida Paraplegic, as the civil rights in that case were found to apply to Indian
tribes, and also could easily be brought within the Thirteenth Amendment’s ambit.
Simply put, the Thirteenth Amendment and the Supreme Court have left it to
Congress to define and address badges and incidents, particularly with respect to
sovereign Indian nations. Significantly, when Congress has created rights, those
courts that have considered whether something qualifies as a "badge or incident of
slavery" have done so solely as part of inquiries into whether Congress had the
power to enact legislation pursuant to Section 2 of the Thirteenth Amendment.
See, e.g., United Sates v. Nelson, 277 F.3d 164, 181-91 (2d. Cir. 2002).

17 Compare 25 U.S.C. § 1302 with 14 Stat. 27-30, Section 1.
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Moreover, as explained earlier, "[t]reaties are not a grant of property or
sovereignty to Indian tribes, but a cession of those rights to the United States with
a reservation of those rights not abandoned." Cohen, § 5.0112] (2005 ed.). As
detailed above, the 1866 Treaty did not abrogate the Nation’s sovereign immunity
from Plaintiffs’ claims but rather reserved such immunity for the Nation. Thus, if
Plaintiffs have participation rights in the Nation under the 1866 Treaty, they were
then granted subject to a condition - that any claim of their breach must be heard
in tribal court. Put another way, Plaintiffs would not have an unqualified right, but
rather a right that had two equal components: (a) a right to participate in the
Nation, but (b) subject to its tribal court jurisdiction regarding any disputes over
such participation. Consequently, the District Court erred in concluding that
Plaintiffs’ rights included protection by Thirteenth Amendment abrogation.
B.

The Nation’s Alleged Breach of the 1866 Treaty Was not a Badge
or Incident of Slavery
1.

The 1866 Treaty Was Not Enforcement Legislation.

Were this Court to find it necessary to reach the issue, there are two reasons
why an alleged breach of the 1866 Treaty could not constitute a badge or incident
of slavery subject to the Thirteenth Amendment. First, in contrast to the Civil
Rights Act of 1866, the 1866 Treaty was not enforcement legislation under Section
2 of the Thirteenth Amendment. Rather, the President and the Senate entered into
the 1866 Treaty pursuant to the U.S. Constitution’s treaty clause (U.S. Const. Art.
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II, §2, cl. 2). The Thirteenth Amendment did not empower the President, with the
Senate’s ratification, to enter into treaties. Thus, for the 1866 Treaty to have
become federal law with solely the Senate’s ratification, it must have become so
under the Treaty clause.
Second, at the time the 1866 Treaty was ratified, the President and Senate
(let alone the Nation) would not have understood that the denial of Plaintiffs’
alleged voting rights could be a badge or incident of slavery. The Thirteenth
Amendment did not provide or address suffrage rights; it was the Fifteenth
Amendment that did so. The District Court cites to Professor Akhil Amar’s book
on the Constitution and to the Civil Rights Act of 1866, but disregards Professor
Amar’s full teaching on that statute and the Thirteenth Amendment in the same
book, which explains that Congress and the States made a distinction after the
Civil War between civil rights, mandating that States treat people equally
regardless of race, and political rights. Referring, for example, to Reconstruction
civil rights legislation, including the Civil Rights Act of 1866 that was enacted
under Section 2 of the Thirteenth Amendment, Professor Amar notes as follows:
Suffrage rights also lay outside the domain of mere citizenship. For
example, white women and children had long been viewed as equal
citizens, but this fact did not thereby entitle them to vote.. Black
citizenship, as conceptualized by the Civil Rights Act and the Civil
Rights Amendment, meant full and equal ~civil’ rights as distinct from
’political’ rights.
Akhil Reed Amar, America’s Constitution 382 (2005).
-43-

Thus, even if the U.S. Government entered into the 1866 Treaty in part
under the Thirteenth Amendment, that amendment at that time did not address
suffrage. The 1866 Treaty could not have been intended to implicate the
Thirteenth Amendment with respect to any voting rights, and, therefore, it would
still solely be the 1866 Treaty that governs any abrogation. It is not relevant
whether Congress today, as a result of the evolved view of the Civil Rights
Amendments, could choose to protect voting rights through new enforcement
legislation, under its Thirteenth Amendment authority. Given that it is the 1866
Treaty at issue, what matters is what the President, the Senate, and (most
importantly) the Nation intended in 1866 when it entered into that treaty.
2.

Lacking Congress’s Mandate, the District Court Had No
Authority to Deem a Breach of the 1866 Treaty as a Badge
or Incident of Slavery.

Although it is not necessary for this Court to reach the issue, the District
Court erred to the extent that it - not Congress - determined that the Nation’s
deprivation of the Plaintiffs’ alleged citizenship and voting rights constituted a
badge or incident of slavery. While the Supreme Court has always recognized that
Section 2 of the Thirteenth Amendment empowers Congress to identify and outlaw
badges and incidents of slavery, See e.g. United States v. Stanley, 109 U.S. 3, 22
(1883); Jones v. Mayer, 392 U.S. 409, 440 (1968), it has never held that courts are
similarly empowered. See, e.g., Jones, 392 U.S. at 439. Indeed, those federal
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courts that have considered the question have held that only Congress, and not the
courts, has the right to define them.
For example, in refusing to permit plaintiffs to bring a Thirteenth
Amendment claim challenging a State adoption law, the Second Circuit explained:
The [Supreme] Court has never held that the Amendment itself,
unaided by legislation as it is here, reaches the "badges and incidents"
of slavery as well as the actual conditions of slavery and involuntary
servitude. Indeed, all indications are to the contrary. Notwithstanding
Congress’s broad authority to legislate under § 2 of the Amendment,
the Court has directly invoked the Amendment only to strike down
state laws imposing the condition of peonage. Moreover, the Court
has indicated that for purposes of judicial enforcement under the
express prohibition of the Amendment itself"(n)either slavery nor
involuntary servitude.., shall exist" the Court will define "slavery"
narrowly. Abolition of the badges and incidents the Court has left to
Congress.
The Alma Society Inc. v. Mellon, 601 F.2d 1225, 1237 (2d Cir. 1979) (internal
citations omitted) (emphasis added).TM

18 See also, e.g., Channer v. Hall, 112 F.3d 214, 217 n. 5 (5th Cir. 1997) ("suits
attacking the ’badges and incidents of slavery’ must be based on a statute enacted
under § 2"); Provisional Gov’t. of the Republic of New Afrika v. Am. Broad Co.,
609 F. Supp. 104, 109 (D.D.C. 1985), aff’d in unpublished opinion, 821 F.2d 821
(D.C. Cir. 1987) ("Although the Supreme Court has never decided whether the
Thirteenth Amendment provides a direct cause of action to eradicate the vestiges
of slavery, the better view is that the Thirteenth Amendment, standing alone, does
not give such rights.") (citation omitted); Westray, 586 F. Supp. at 838-839 ("The
defendants are correct that the Thirteenth Amendment does not give rise to an
independent cause of action.") (citations omitted); Holland, 794 F. Supp. at 424
("The Thirteenth Amendment does not give rise to an independent cause of action.
..."); Clark v. Universal, 409 F. Supp. 1274, 1279 (N.D. Ill 1976) (the Thirteenth
Amendment "simply does not operate in such a manner as to allow an action
without implementing statutes such as the Civil Rights Act of 1866").
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In sum, because neither slavery nor indentured servitude is at issue here, the
District Court lacked authority to define the Nation’s denial of Plaintiffs’ purported
voting rights as a badge or incident of slavery in violation of the Thirteenth
Amendment.
IV.

No Other Acts, Treaties, or Statutes Provide Plaintiffs With Federal
Jurisdiction.
In addition to Plaintiffs’ alleged breach of the 1866 Treaty, Plaintiffs assert

violations of the 1970 Principal ChieFs Act~9 and ICRA.2° They also assert that
the Curtis Act, 30 Stat. 495 (1898), abrogated the Nation’s sovereign immunity.21
However,. none of these acts abrogates the Nation’s immunity from Plaintiffs’
claims.
The 1970 Principal Chief s Act requires that the Principal Chief be popularly
elected by the tribe "in accordance with procedures established by the officially
recognized tribal spokesman or governing entity," Pub. L. No. 91-495, 84 Stat.
1091, § 1, and mandates that "[s]uch established procedures shall be subject to
approval by the Secretary of the Interior." Id. at § 2. No language on the face of
the statute gives Plaintiffs, rather than the Secretary, a right of action to enforce the
provisions of the 1970 Act in federal court, let alone unequivocally abrogates the
Nation’s immunity. Indeed, this issue is no longer in dispute, as Plaintiffs
See SAC ¶ 12; JA-122.
Id. ¶ 17; JA-123.
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conceded in a recent filing that the 1970 Principal ChiePs Act does not provide a
private right of action against the Nation for their claims. (See Memo. of Law in
Opp’n to Cherokee Nation Defs.’ Mot. to Dismiss or, in the Alternative, for a Stay
Pending Appeal at 6 n. 3, Jan. 14, 2008.)
With respect to ICRA and the Curtis Act, the District Court correctly
recognized that neither constitutes congressional abrogation. (Op. at 21 n. 11; JA110.)
In sum, there is not one U.S. Constitutional provision, treaty, or statute that
abrogates the Nation’s immunity from Plaintiffs’ claims, much less that does so
unequivocally.
No

Principal Chief Smith and Other Tribal Officials Also Enjoy Tribal
Immunity from Plaintiffs’ Claims.
In an attempt to circumvent the Nation’s sovereign immunity, the Second

Amended Complaint names, in addition to the Nation, Principal Chief Smith and
other John Doe Cherokee officials as defendants. The District Court dismissed
Plaintiffs’ claims against the individual defendants except to the extent "that such
claims arise under the Thirteenth Amendment or the Treaty of 1866." (Op. at 27;
JA-116.)
In reaching its decision, the District Court ultimately relied on Ex parte
Young, 209 U.S. 123 (1908), in which the Supreme Court held that a suit
challenging the constitutionality of a state official’s action is not deemed one
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against the state, and thus may proceed notwithstanding the Eleventh Amendment
to the U.S~ Constitution. As currently construed, however, Exparte Young does
not apply here. Specifically, the District Court erred because (i) Plaintiffs’
requested relief would run almost exclusively against the Nation and require its
affirmative action, (ii) the 1866 Treaty itself intended a limited jurisdictional
scheme that should not be set aside, and (iii) the suit intrudes on core sovereign
interests.
A.

Tribal Officials Are Protected by Sovereign Immunity When the
Requested Relief Runs Against the Sovereign and Would Require
Its Affirmative Action.

The Supreme Court in Larson announced an important limitation on Ex
parte Young- namely, that when the requested relief would run against the
sovereign, the official is cloaked by the sovereign’s immunity. In Larson, the
plaintiffs had a contract to buy coal from the War Assets Administration and sued
that agency’s head for injunctive relief when the agency allegedly breached that
contract. The plaintiffs alleged that the Administrator was acting illegally, was
therefore not within his delegated powers, and thus the suit was not one against the
United States. The Supreme Court disagreed. Though decided on other grounds,
the Supreme Court explained a critical exception to Ex parte Young which applies
here:
Of course, a suit may fail, as one against the sovereign, even if it is
claimed that the officer being sued has acted unconstitutionally or
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beyond his statutory powers, if the relief requested can not be granted
by merely ordering the cessation of the conduct complained of but
will require affirmative action by the sovereign or the disposition of
unquestionably sovereign property.
Larson, 337 U.S. at 691 n.11 (citation omitted).
As the Supreme Court restated in Pennhurst State School and Hospital v.
Halderman, 465 U.S. 89, 102 n.11 (1984), "[t]he general role is that a suit is
against the sovereign if ’the judgment sought would expend itself on the public
treasury or domain, or interfere with the public administration,’ or if the effect of
the judgment would be ’to restrain the Government from acting, or to compel it to
act.’" (internal quotation marks and citations omitted).22
Such is the case here. All the relief that Plaintiffs seek would either restrain
the sovereign nation or require its affirmative conduct. Specifically, Plaintiffs
request solely the following relief against the Nation and its officials in the Second
Amended Complaint:
"Enjoining the CNO from recognizing the Election results of
the May 24, 2003 Election or the subsequent run-off until such
time as a lawful election that includes all citizens of the
Nation." (SAC ¶ 73; JA-138);

22 See also Hawaii v. Gordon, 373 U.S. 57, 58 (1963) ("The general rule is that
relief nominally sought against an officer is in fact against the sovereign if the
decree would operate against the latter. Here the order requested would require the
Director’s official affirmative action, affect the public administration of
government agencies and cause as well the disposition of property admittedly
belonging to the United States. The complaint is therefore dismissed.").
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¯

"Enjoining the CNO and Chadwicke [sic] Smith, individually,
from holding further elections without a vote of all citizens,
including the Freedmen." (SAC ¶ 74; JA-138); and

¯

"Enjoining the CNO from taking any further actions to
disenfranchise or otherwise strip the membership rights of the
Freedmen." (SAC ¶ 75; JA-138).23

It is evident, therefore, that Plaintiffs effectively seek no relief against any
officials individually, but rather seek relief entirely against the Nation. Not only
would the requested injunctions prevent the Nation itself from acting, but they
would require affirmative Nation action to undo Constitutional referenda and
Council acts relating to its citizenship and voting requirements. Indeed, the only
relief requested against an official - the request to enjoin the Principal Chief from
holding further elections - would restrain the Nation from holding its elections and
require the Nation to take action to amend its constitution and voting laws to
include Plaintiffs as citizens with voting rights. The Ex parte Young fiction simply
does not survive Plaintiffs’ requested relief.
Closely on point is Shermoen v. United States, 982 F.2d 1312 (9th Cir. 1992).
There, the plaintiffs brought suit against the United States, the Department of the
Interior, and the Bureau of Indian Affairs to challenge the partition of Indian
territory in California into two reservations, the Hoopa Valley Reservation and the

23 Plaintiffs expanded the relief sought against the Nation in their Third Amended
Complaint ("TAC"), but added none against Nation officials. See TAC ¶¶ 125127.
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Yurok Reservation. The district court dismissed the case pursuant to Rule 19(b)
because the Hoopa Valley and Yurok tribes, who were not named, were
indispensable parties and immune from suit. Id. at 1317. In an effort to
circumvent the Hoopa Valley tribe’s sovereign immunity, Plaintiffs sought leave to
file a second amended complaint that named as defendants individual members of
the Hoopa Valley tribal council. Id. The district court denied this motion, and the
Ninth Circuit upheld the decision, relying expressly on the Larson limitation to Ex
parte Young to find the tribe’s officials immune from suit. Id. at 1320. In
particular, the Ninth Circuit found that it "is clear from ’the essential nature and
effect’ of the relief sought that the tribe ’is the real, substantial party in interest.’"
Id. (citation omitted).
Also on point is Fletcher v. United States, 116 F.3d 1315 (10th Cir. 1997).
There, four individuals of Osage ancestry challenged a tribal voting restriction
under the, due process clause of the Fifth Amendment and the equal protection
clause of Title II of the Civil Rights Act of 1968, 25 U.S.C. § 1302(8). The
plaintiffs sued the tribe’s principal governing body, its individual members, the
Principal Chief, and the Assistant Principal Chief, but not the tribe itself. Fletcher
116 F.3d at 1324. Upon review of the nature of the relief sought, the court
dismissed the plaintiffs’ claims against the individual defendants on the ground of
sovereign immunity, reasoning:
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Because the relief requested by Individual Plaintiffs, concerning
rights to vote in future tribal elections and hold tribal office, if
granted, would run against the Tribe itself, the Tribe’s
sovereign immunity protects these defendants in their official
capacities. This principle has been applied to protect state and
federal officials sued in their official capacity. Because there is
no reason to treat tribal immunity differently from state or
federal immunity in this sense, tribal immunity protects tribal
officials against claims in their official capacity. Thus, Tribal
Defendants were entitled to sovereign immunity as far as the
official capacity claims, unless there is an unequivocally
expressed waiver either by the Tribe or abrogation by Congress.
Id. (internal citations omitted).24
Contrary to Larson, Shermoen, and Fletcher, the District Court relies on
Tenneco Oil Co. v. Sac and Fox Tribe of Indians, 725 F.2d 572, 574-75 (10th Cir.
1984), in finding that Nation officials are not protected by sovereign immunity.25
Unlike the instant case, which, like Fletcher, involves the internal governance of
an Indian nation, Tenneco was a commercial dispute between an Indian tribe and a
non-Indian corporation based on an oil and gas lease for Indian land. Moreover,
the Tenneco court found that "[c]learly, both parties intended that the structure of
24 See also Bowen v. Doyle, 880 F. Supp. 99, 129 (W.D.N.Y. 1995) (dismissing
action against tribe where relief would "operate directly against the government of
the Nation, interfere with the public administration of the Nation, restrain and
compel action by the Nation’s government, and require an expenditure of the
Nation’s treasury").
25 Recently, in Burrell v. Armijo, 456 F.3d 1159, 1174 (10th Cir. 2006), the Tenth
Circuit relied on Tenneco in finding tribal officers not immune because plaintiffs
sufficiently pled that the officers acted outside of their authority. Burrell, like
Tenneco, involved a commercial lease dispute between an Indian tribe and nonIndians who were using Indian land. Notably, the Burrell court did not consider
Fletcher, which remains good law.
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federal law be the final arbitrator in all disputes concerning the lease." Id. at 576
(emphasis added).
B.

The Nation’s Officials Are Immune From Plaintiffs’ Suit Because
the 1866 Treaty Established a Limited Scheme Governing
Plaintiffs’ Purported Rights That Did Not Permit This Suit.

The Supreme Court in Seminole established another important limitation on
Ex parte Young: "where Congress has prescribed a detailed remedial scheme for
the enforcement against a State of a statutorily created right, a court should hesitate
before casting aside those limitations and permitting an action against a state
officer based upon Exparte Young." Seminole Tribe, 517 U.S. at 74. It then held
that the Governor (in addition to the State) was also immune, stating:
[T]he fact that Congress chose to impose upon the State a
liability that is significantly more limited than would be the
liability imposed upon the state officer under Ex parte Young
strongly indicates that Congress had no wish to create the latter
under §2710(d)(3) .... We hold that Exparte Young is
inapplicable to petitioner’s suit against the Governor of Florida,
and therefore that suit is barred by the Eleventh Amendment
and must be dismissed for lack of jurisdiction.
Seminole Tribe, 517 U.S. at 75-76.
While the Nation and the U.S. Government entered into the 1866 Treaty
before Exparte Young, the same principle applies. Here, the Nation and the U.S.
Government established a remedial scheme in the 1866 Treaty that is "significantly
more limited" than that which Plaintiffs seek, specifically providing no federal
remedy at all except the narrow action between Nation citizens under Article VII.
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Given that the 1866 Treaty is the basis for the purported federal right on
which Plaintiffs rely, and that the Nation and the U.S. Government agreed to a
scheme providing Plaintiffs with no federal remedy, this Court should not allow an
end-run around the 1866 Treaty by lifting Nation officials’ immunity. As the
leading treatise states, "[t]reaties are not a grant of property or sovereignty to
Indian tribes, but a cession of those rights to the United States with a reservation of
those rights not abandoned." Cohen, § 5.0112] (2005 ed.). The 1866 Treaty
evidences that the Nation reserved its officials’ sovereign immunity from these
claims.
C.

The Nation’s Officials Are Immune From Plaintiffs’ Suit Because
Plaintiffs’ Claims Implicate Special Sovereignty Interests.

The Supreme Court established a third limitation on Ex parte Young in
Idaho v. Coeur d’Alene Tribe, 521 U.S. 261 (1997), which also applies here.
Idaho’s new limitation on Exparte Young was that the plaintiffs’ claims "uniquely
implicate[d] sovereign interests."/d, at 284. As the Supreme Court explained,
"[a]n allegation of an on-going violation of federal law where the requested relief
is prospective is ordinarily sufficient to invoke the Young fiction. However, this
case is unusual in that the Tribe’s suit is the functional equivalent of a quiet title
action which implicates special sovereignty interests." Id. at 281 (emphasis added).
In the course of its opinion, the Supreme Court cautioned against a rigid
application of Ex parte Young:
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To interpret Young to permit a federal court-action to proceed in
every case where prospective declaratory and injunctive relief is
sought against an officer, named in his individual capacity,
would be to adhere to an empty formalism and to undermine the
principle, reaffirmed just last Term in Seminole Tribe, that
Eleventh Amendment immunity represents a real limitation on
a federal court’s federal-question jurisdiction. The real interests
served by the Eleventh Amendment are not to be sacrificed to
elementary mechanics of captions and pleading. Application of
the Young exception must reflect a proper understanding of its
role in our federal system and respect for state courts instead of
a reflexive reliance on an obvious fiction.
Id. at 270. Such is the case with respect to the sovereignty of Indian nations.
As in Idaho, Plaintiffs’ claims implicate special sovereignty interests that
should prevent Plaintiffs from end-running the Nation’s sovereign immunity.
Plaintiffs’ claims challenging the Nation’s voting and citizenship rights go to the
heart of its ability to govern itself and its status as a sovereign. See, e.g., Santa
Clara Pueblo, 436 U.S. at 72 ("A tribe’s right to define its own membership for
tribal purposes has long been recognized as central to its existence as an
independent political community.").
In Nero, an identical suit to the one Plaintiffs bring here, the Tenth Circuit
emphasized the very special nature of the sovereign interests at stake in this suit.
Specifically, the court noted that "[a]pplying the statutory prohibitions against race
discrimination to a tribe’s designation of tribal members would in effect eviscerate
the tribe’s sovereign power to define itself, and thus would constitute an
unacceptable interference ’with a tribe’s ability to maintain itself as a culturally
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and politically distinct entity.’" Nero v. The Cherokee Nation, 892 F.2d 1457,
1463 (10th Cir. 1989) (quoting Santa Clara Pueblo, 436 U.S. at 72).26
To be sure, Plaintiffs claim that the 1866 Treaty marks the U.S.
Government’s and the Nation’s agreement to intrude on its sovereignty. As
demonstrated, however, the 1866 Treaty did not waive the Nation’s sovereign
immunity. Thus, this Court cannot rely on that limited intrusion into the Nation’s
sovereignty to expand it here.
Fin~ally, while Santa Clara Pueblo held that the tribe’s officials in that case
were not immune, it was decided over 15 years before Idaho and Seminole and the
evolving limitations on Ex parte Young. Moreover, the Supreme Court did not
explain its reasoning on the officials’ immunity to any extent, and thus it is
impossible to apply the case’s holding on that issue.
In sum, the District Court’s determination that Nation officers are subject to
Plaintiffs’ suit must be reversed.

26 Other courts have similarly refused to intervene in tribal membership and
election disputes. See, e.g., Smith v. Babbitt, 875 F. Supp. 1353, 1361 (D. Minn.
1995), aff’d, 100 F.3d 556 (8th Cir. 1996) (dismissing challenge to tribal
membership criteria because "[a] sovereign tribe’s ability to determine its own
membership lies at the very core of tribal self-determination; indeed, there is
perhaps no greater intrusion upon tribal sovereignty than for a federal court to
interfere with a sovereign tribe’s membership determinations."); St. Pierre v.
Norton, 498 F. Supp. 2d 214, 220 (D.D.C. 2007).
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CONCLUSION
It has been over 140 years since the U. S. Government and the Five
Civilized Tribes entered into the 1866 treaties, and since the United States adopted
the Thirteenth Amendment. Notwithstanding many disputes between those nations
and Freedmen and their descendants, not one court in that time has held that any of
those treaties or the Thirteenth Amendment abrogated any of those nations’
sovereign immunity. To the contrary, courts have found the opposite. See, e.g.,
Davis; Nero. The District Court opinion is erroneous as a matter of law, and it
should be reversed.
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