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INTRODUCTION

This appeal is from a judgment by the district court dismissing Appellant

San Pasqual Band of Mission Indians' (San Pasqual or Tribe) declaratory relief

action against Appellees State of California, the California Gambling Control

Commission and Governor Arnold Schwarzenegger (collectively referred to as the

State) for failure to join necessary and indispensable parties. San Pasqual sought a

judicial declaration regarding the number of Gaming Device, or slot machine,

licenses authorized in the aggregate by a formula contained in the 1999 Tribal-

State Gaming Compact between the Tribe and State. The compact at issue,

authorized by the federal Indian Gaming Regulatory Act of 1988, 25 U.S.C. §§

2701-2721, 18 U.S.C. §§ 1166-1188 (IGRA), is in all material respects identical to

compacts the State entered into with sixty-one other federally recognized tribes in

1999. ±/ In addition to providing a formula for calculating the aggregate limit on

Gaming Device licenses, the Compact limits to 2,000 the maximum number of

Gaming Devices that each individual tribe may operate. San Pasqual challenges

the State's interpretation of the Compact provision specifying the aggregate

license pool, without having joined all other signatory tribes. While the Compacts

are nominally bilateral, they are functionally integrated by certain interdependent

I. Because the material provisions are virtually identical, these compacts

are most frequently referred to in the singular form as the "1999 Compact," or

"Compact."



terms, including the provision challenged by San Pasqual that expressly includes

all signatory tribes in a determination of the aggregate license limit. Therefore,

each signatory tribe has a legally protected interest in any judicial declaration

regarding that provision. The district court correctly applied unambiguous Ninth

Circuit authority and determined the absent tribes have a legally protected stake in

this litigation that will, as a practical matter, be impaired by a favorable judgment

for San Pasqual, and adjudication of this action would deny the State complete

relief and subject the State to inconsistent obligations. The absent tribes, however,

cannot be joined because they enjoy sovereign immunity from suit, and have not

consented to be sued or represented by San Pasqual, and neither the State nor San

Pasqual can adequately represent all tribal interests.

At bottom, this case represents an attempt by a single Indian tribe to have

the Court elevate its interests above the bargained-for interest of all Compact

parties and the sovereign interests of at least sixty other federally recognized tribes

in California, without input from those tribes. 2/ The law does not countenance

2. San Pasqual's opening brief overindulges in the dramatic and irrelevant,

ot_en making bold unsupported statements and misrepresenting the controlling

issues before the Court. For instance, there is no record evidence supporting San

Pasqual's assertion that the "historical relationship" between the Tribe and State is

"one-sided, dictatorial, uneven and blatantly unfair to the clearly manifested

detriment of San Pasqual's people," or that the State has made "empty promises"

to the Tribe. (AOB 2, 4.) Such sweeping generalizations generate more heat than

light, and are entirely irrelevant to a determination of tribal indispensability.



such action. Accordingly, the State respectfully requests this Court to affirm the

district court's dismissal of San Pasqual's suit.

JURISDICTIONAL STATEMENT

San Pasqual filed a declaratory relief action against the State seeking

judicial construction of the Compact. (Excerpts of Record (ER) 1.) Because the

Compact is authorized by federal law, the district court had jurisdiction over this

matter pursuant to 28 U.S.C. §§ 1331 and 1362. See Cabazon Band of Mission

Indians v. Wilson, 124 F.3d 1050, 1055-56 (9th Cir. 1997). On March 20, 2007,

the district court entered an order granting the State's Motion to Dismiss San

Pasqual's Second Amended Complaint under Federal Rules of Civil Procedure a/

12(b)(7) and 19 for failure and inability to join necessary and indispensable

parties, and terminated the case in its entirety. (ER 64.) The district court entered

judgment on March 21, 2007. (ER 77.) San Pasqual filed a notice of appeal on

April 17, 2007. (ER 65.) This Court has jurisdiction over this appeal pursuant to

28 U.S.C. § 1291.

STATEMENT OF ISSUES

Whether a tribe's suit against the State that seeks judicial construction of an

interdependent gaming compact provision that is identical for all other tribes

3. All further "Rule" references are to the Federal Rules of Civil Procedure,
unless otherwise indicated.



operating under the same compact, and creates a fixed pool of Gaming Device

licenses available to all compact-signatory tribes in the aggregate, must be

dismissed because the absent tribes are necessary and indispensable parties that

enjoy sovereign immunity from suit and have not consented to be sued or

represented by the parties?

STATEMENT OF THE CASE

The 1999 Compact includes a formula for determining the number of

Gaming Device licenses that are available to all tribes statewide that signed the

Compact. (ER 6.) In June 2002, the State determined 32,151 Gaming Device

licenses were available to all Compact Tribes in the aggregate. (ER 8.) San

Pasqual filed suit in the district court on May 3, 2006. (ER 73.) In the operative

Second Amended Complaint, filed on October 31, 2006, San Pasqual sought a

judicial declaration that at least 42,700 Gaming Device licenses are available

under the Compact, and that the State breached the Compact by refusing to make

available all Gaming Device licenses authorized by the Compact. (ER 9-10.) The

State moved to dismiss the action on the grounds that all signatory tribes to the

1999 Compact are necessary and indispensable parties under Rule 19, and that

tribal sovereign immunity precluded joinder. (ER 44-45.) On March 20, 2007, the

district court granted the State's motion and dismissed the action. (ER 64.) The



district court entered judgment on March 21, 2007, and San Pasqual filed a notice

of appeal on April 17, 2007. (ER 65, 77.)

STATEMENT OF FACTS

In 1988, Congress enacted IGRA to provide a statutory basis for the

operation of gaming by Indian tribes as a means to "promote tribal economic

development, tribal self-sufficiency, and strong tribal government." 25 U.S.C. §

2701 (4). It also granted states a role in the regulation of Indian gaming. Artichoke

Joe's Cal. Grand Casino v. Norton, 353 F.3d 712, 715 (9th Cir. 2003). IGRA

provides that certain forms of gaming can be conducted on Indian lands if, among

other things, the gaming complies with a compact entered into by the Indian tribe

and the state. 25 U.S.C. § 2710(d)(1). The rationale for the compact system is

that "there is no adequate Federal regulatory system in place for Class III gaming,

nor do tribes have such systems for the regulation of Class III gaming currently in

place," and thus "a logical choice is to make use of existing State regulatory

systems" through a negotiated compact. S. Rep. No. 100-446, at 13-14 (I 988),

reprinted in U.S.C.C.A.N. 3071, 3083-84. In California, after a tribe and the

Governor negotiated a compact, the Legislature must ratify it. Cal. Const. art. IV,

§ 19(0; 25 U.S.C. § 2710(d)(8).

On September 10, 1999, the State and fifty-seven federally recognized
¢

California Indian tribes--including San Pasqual--executed nearly identical

5



compacts, enabling each tribe to conduct certain class III gaming on Indian lands

as defined by IGRA. Cal. Gov't Code § 12012.25. (See ER 4-5.) Eventually,

sixty-two tribes separately signed the 1999 Compact. Artichoke Joe's Cal. Grand

Casino, 353 F.3 d at 717-18. The Legislature rat ifi ed all o f the 1999 Compacts,

and the Secretary of the Department of the Interior (Secretary) approved them by

publication in the Federal Register on May 16, 2000. Cal. Gov't Code §

12012.25; 65 Fed. Reg. 31,183 (May 16, 2000).

Although the 1999 Compacts are nominally bilateral, they "are identical in

most respects." Artichoke Joe's v. Norton, 216 F. Supp. 2d 1084, 1094 (E.D. Cal.

2002), aff'd, 353 F.3d 712 (9th Cir. 2003). 4-/ The Compact regulates, among other

things, class III Gaming Devices, or slot machines, and incorporates a formula for

calculating the aggregate maximum number of Gaming Device licenses available

to all signatory tribes statewid@ / with an individual tribal limit of 2,000 Gaming

Devices. (ER 5-6.) Gaming Device licenses are distributed among all Compact

Tribes pursuant to a license draw process provided by the Compact. (ER 7.)

Tribes are awarded licenses based upon their placement in priority tiers

4. The extent to which any of the Compacts may differ has no relation to

the operative Compact provisions at issue here.

5. The formula is provided in Compact section 4.3.2.2(a)(1) and is identical

in all 1999 Compacts. (ER 6, 47.)



established by, among other things, the number of Gaming Device licenses

operated by the tribe. (ER 7.)

In June 2002, the State determined that under the Compact's aggregate

Gaming Device limitation language, 32,151 Gaming Device licenses are available

to all signatory tribesY (ER 8.) San Pasqual claims the State's determination is

erroneous, and asked the district court to declare that the Compact authorizes at

least 42,700 licenses statewide, or a minimum of 10,549 (thirty-three percent)

more licenses than the State calculated as the aggregate limit. (ER 9-10.) San

Pasqual is currently authorized to operate 1,572 Gaming Devices. (ER 6.)

6. San Pasqual mistakenly asserts "the State has no right to regulate San

Pasqual's gaming activities absent express waiver in the bilateral Compact."

(AOB 8.) On the contrary, a tribe cannot conduct class III gaming on its Indian

lands without first negotiating a compact with the State. 25 U.S.C. §

2710(d)(1)(C). The Compact expressly acknowledges that IGRA contemplates

shared regulatory jurisdiction among federal, State and Tribal governments

(Appellees' Supplemental Excerpts of Record (SER) 58 (Compact Preamble ¶ B)),

and expressly provides the State with some regulatory authority over the Tribe's

class III Gaming Activities (see, e.g., SER 62-84, 86-91 (Compact §§ 4-8, 10)).

San Pasqual also asserts the State "seized controi"over the Compact's license

draw process after San Pasqual and other signatory tribes contracted with an

accountant to administer the process. (AOB 8.) The assertions are irrelevant

because in the operative Second Amended Complaint San Pasqual did not

challenge the State's authority to regulate class III gaming, calculate the statewide

license limit, or administer the draw. (ER 1-10.) Instead, the remarks are nothing

more than a futile attempt to misguide this Court and resurrect on appeal a claim

the Tribe abandoned from its original Complaint. (See SER 104-12 (Complaint,

Fourth Claim for Relief).)



The Compact expressly permits the parties to modify or amend the

Compact's terms and conditions at any time. (SER 92 (Compact § 12.1).) In June

2004, seven tribes -ventered into amendments to their gaming Compacts with the

State (2004 Amended Compacts). Cal. Gov't Code § 12012.40. Each 2004

Amended Compact includes new or additional rights and responsibilities for the

parties (e.g., the State permits the tribe to operate additional Gaming Devices in

exchange for, among other things, revenue payments to the State General Fund,

and more comprehensive environmental and patron protection provisions). (See

SER 7.)_JMoreover, the 2004 Amended Compacts expressly repealed section

4.3.2.2 of the 1999 Compact--which had limited the total number of Gaming

Device licenses available statewide and restricted each tribe to no more than 2,000

Gaming Devices--and replaced it with new language requiring the signatory tribes

to maintain all licenses previously obtained under the 1999 Compact. (SER I 1.)

For example, the Viejas Band is entitled to operate "868 Gaming Devices operated

pursuant to licenses issued in accordance with former Section 4.3.2.2 of the 1999

7. They are the Pala Band of Mission Indians, Pauma Band of Luiseno
Mission Indians, Rumsey Band of Wintun Indians, United Auburn Indian
Community, Viejas Band of Kumeyaay Indians, Buena Vista Rancheria of Me-
Wuk Indians and Ewiiaapaayp Band of Kumeyaay Indians. Cal. Gov't Code, §§
12012.40, 12012.45(a), as amended by Stats. 2006, ch. 527.

8. The 2004 Amended Compact in the record is virtually identical to the
Amended Compacts entered .into by seven tribes in 2004.



Compact, which licenses shall be maintained during the term of this Amended

Compact pursuant to Section 4.3.2.2 herein." (SER 9 (emphasis added).) New

section 4.3.2.2(a) states: "The Tribe shall maintain its existing licenses to operate

Gaming Devices by paying to the State Gaming Agency for deposit into the

Revenue Sharing Trust Fund[ 9/] the following fee within 30 days of the end of

each calendar quarter: $500,000.00." (SER 11 (emphasis added).)

SUMMARY OF ARGUMENT

San Pasqual contends the State's calculation of the total number of Gaming

Device licenses available under the 1999 Compact formula is too low. The Tribe,

however, tries to deny the State and all other Compact-signatory tribes their

longstanding due process rights, by filing a declaratory relief action without

joining all signatory tribes. San Pasqual attempts a flanking maneuver to avoid

mandatory joinder under Rule 19 by arguing that it seeks only judicial

construction of its Compact with the State and none other. However, the provision

challenged by San Pasqual is a material, interdependent term included in each

1999 Compact that functionally integrates all 1999 Compacts, as there can be but

9. The 1999 Compact created the Revenue Sharing Trust Fund (RSTF) to

provide revenue sharing with tribes that conduct no gaming, and tribes that

conduct only limited gaming, through payments by Compact Tribes into the fund.

(SER 63-64 (Compact §§ 4.3.2, 4.3.2.1).) The RSTF, defined in Compact section

4.3.2(a)(ii), is funded by Gaming Device license fees. (SER 64-66 (Compact §

4.3.2.2(a)(2), (e)).)



one aggregate Gaming Device license determination applicable to all Compact

Tribes. Because the Compact formula created a limited Gaming Device license

pool from which all signatory tribes draw, all signatory tribes have a legally

protected interest in this case and are necessary to this action. In addition, the

absent tribes enjoy sovereign immunity from suit_1and are indispensable.

Therefore, the district court correctly dismissed San Pasqual's suit.

In reality, this suit furthers San Pasqual's unilateral desire to immediately

operate additional Gaming Devices. It also disregards the available and more

appropriate Compact remedy of negotiating a new compact or an amendment to

the Tribe's existing Compact--relief that other tribes seeking additional Gaming

Devices have obtained. The State would be denied complete relief without the

absent tribes, because the State bargained with the Compact Tribes for a limitation

on the total number of Gaming Device licenses, and without them, the State may

be subject to multiple lawsuits on the same issue. Alternatively, all Compact-

signatory tribes are necessary because they each have a legally protected interest

in judicial construction of the Gaming Device license formula that may be

impaired by a judgment favoring San Pasqual. Further, although the 2004

Amended Compacts deleted the aggregate Gaming Device license formula

10. San Pasqual does not dispute that sovereign immunity precludes the

absent tribes' joinder, or that neither the State nor San Pasqual can adequately

represent all absent tribes' interests. (See ER 60.)

10



included in each signatory tribe's 1999 Compact, the 2004 Amended Compacts

are not separate contracts because they include language that specifically binds the

Amended Compact tribes' obligations to the State's existing calculation of the

Gaming Device license cap under the 1999 Compact. San Pasqual's lawsuit

attempts to pull a single thread from the tapestry of the 2004 Amended Compacts

that could cause them to unravel and thereby impair the State's and absent

Amended Compact tribes' interests in limiting the number of Gaming Device

licenses available under the 1999 Compact.

The State has not taken the position that its calculation of the license cap

can never be challenged in federal court. Instead, the State posits that neither San

Pasqual, nor any other tribe, can individually challenge the State's interpretation

without all signatory tribes either waving sovereign immunity and agreeing to

joinder as plaintiffs, or consenting to representation by San Pasqual. Because that

has not happened, Rule 19 compelled the district court to dismiss the case.

LEGAL STANDARD GOVERNING RULE 19 APPLICATION

The district court is required to dismiss a complaint when the plaintiff fails

to join a party that is necessary and indispensable. Fed. R. Civ. P. 12(b)(7), 19.

Here,

the proper approach is first to decide whether the tribes are, in the

traditional terminology, "necessary" parties who should normally be

joined under the standards of Rule 19(a). If the tribes are necessary

11



parties, the district court must then determine whether the tribes are
"indispensable"; that is, "whether in equity and good conscience the
action should proceed among the parties before it, or should be
dismissed." Fed. R. Civ. P. 19(b); see Clinton v. Babbitt, 180 F.3d

1081, 1088 (9th Cir. 1999).

Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1022 (9th Cir. 2002). The

inquiry into whether the absent party is necessary involves a second, two-part

analysis. Fed. R. Civ. P. 19(a); Makah lndian Tribe v. Verity, 910 F.2d 555,558-

59 (9th Cir. 1990) (Makah). Rule 19(a) provides for joinder of a party if any of

the following requisites is met:

(1) in the person's absence complete relief cannot be accorded among

those already parties, or (2) the person claims an interest relating to

the subject of the action and is so situated that the disposition of the

action in the person's absence may (i) as a practical matter impair or

impede the person's ability to protect that interest or (ii) leave any of

the persons already parties subject to a substantial risk of incurring

double, multiple, or otherwise inconsistent obligations by reason of
the claimed interest ....

Fed. R. Cir. P. 19(a).

If the absentee is necessary, the Court then evaluates whether the action

should proceed or be dismissed because the absentee is indispensable. Fed. R.

Cir. P. 19(b). In making this latter determination the Court undertakes a four-part

analysis, looking at (1) prejudice to any party or the absent party resulting from a

judgment; (2) whether relief can be shaped to lessen the prejudice; (3) whether an

adequate remedy, even if incomplete, can be awarded without the absent party;

12



and (4) whether there exists an alternative forum, ld.; Quileute Indian Tribe v.

Babbitt, 18 F.3d 1456, 1458 (9th Cir. 1994). lfthe party is necessary, cannot be

joined, and is indispensable, then dismissal is warranted. Quileute Indian Tribe,

18 F.3d at 1458.

Rule 19's primary purpose affords unnamed necessary and indispensable

parties the opportunity to join a lawsuit that could have a potentially detrimental

effect on their legal interests. See Lincoln Property Co. v. Roche, 546 U.S. 81,90

(2005) ("Rule 19 provides for the joinder of parties who should or must take part

in the litigation to achieve a '[j]ust [a]djudication.' See Provident Tradesmens

Bank & Trust Co. v. Patterson, 390 U.S. 102, 118-123 ... (1968)."). Providing

the opportunity for affected parties to present their arguments in court is a

longstanding principle of due process. See Mullane v. Central Hanover Bank &

Trust Co., 339 U.S. 309, 314 (1950).

STANDARD OF REVIEW"

A district court's conclusion that a party is necessary and indispensable is

reviewed for abuse of discretion. Am. Greyhound Racing, Inc., 305 F.3d at 1022.

If, however, the district court's decision involved a legal determination, then that

decision is reviewed de novo. Id. Under the abuse of discretion standard, a

reviewing court cannot reverse absent a definite and finn conviction that the

district court committed a clear error of judgment in the conclusion it reached

13



upon weighing of relevant factors. See SECv. Coldicutt, 258 F.3d 939, 941 (9th

Cir. 2001); Harman v. Apfel, 211 F.3d 1172, 1174 (9th Cir. 2000) (noting reversal

under abuse of discretion standard is possible only "when the appellate court is

convinced firmly that the reviewing decision lies beyond the pale of reasonable

justification under the circumstances"). The abuse of discretion standard requires

an appellate court to uphold a district court determination that falls within a broad

range of permissible conclusions. See Cooter & Gell v. Hartmarx Corp., 496 U.S.

384, 400 (1990); Grantv. City of Long Beach, 315 F.3d 1081, 1091 (9th Cir.

2002), amended by 337 F.3d 795 (9th Cir. 2003).

ARGUMENT

I. UNDER RULE 19(a)(l), THE ABSENT TRIBES ARE NECESSARY
BECAUSE WITHOUT THEM COMPLETE RELIEF COULD NOT

BE ACCORDED BETWEEN THE STATE AND SAN PASQUAL

San Pasqual claims the district court improperly included absent tribes in its

Rule 19(a)(1) analysis of whether complete relief could be accorded between the

parties. (AOB 19-20.) The Tribe misapprehends the district court's order. The

district court determined the State would be denied complete relief without the

absent tribes because the State bargained with all Compact Tribes for a limitation

on the total number of Gaming Device licenses. (ER 55-56.) The district court

"included" absent tribes in the "complete relief' analysis only to show that without

them the State could face multiple lawsuits on the same issue. The district court
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did not consider the prejudice to absent tribes in determining the parties would be

denied complete relief.

The district court recognized that "[i]n deciding whether the absent party is

'necessary under Rule 19(a)(l ), the court 'must decide if complete relief is

possible among those already parties to the suit,' an analysis independent of the

question whether relief is available to the absent party." (ER 50-51, citing

Makah, 910 F.2d at 558 (emphasis added).) The "complete relief" factor "is

concerned with consummate rather than partial or hollow relief as to those already

parties, and with precluding multiple lawsuits on the same cause of action."

Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1043 (9th Cir.

1983).

Following these standards, the district court appropriately determined the

State would be denied complete relief without all 1999 Compact Tribes because

the uniform Compact term challenged by San Pasqual is integral to all 1999

Compacts. (ER 55.) Specifically, the aggregate Gaming Device license formula

expressly includes all 1999 Compact-signatory tribes in determining the statewide

cap on available licenses: "The maximum number of machines that all Compact

tribes in the aggregate may license pursuant to this Section shall be .... " (ld.)

The parties' rights and responsibilities under this term are not several or distinct,

and neither the State nor any signatory tribe is exempt or can opt out from this
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provision. The district court correctly recognized that because the State bargained

with all Compact Tribes, individually and collectively, for a limitation on the total

number of Gaming Device licenses, and "there can be but one total aggregate

number," the State is entitled to a judgment that includes all Compact Tribes. (ld.)

Further, the district court appropriately considered the State's potential

exposure to multiple lawsuits on the same issue. (ER 56.) See Makah, 910 F.2d at

558; Northrop Corp., 705 F.2d at 1043; Walsh v. Centeio, 692 F.2d 1239, 1243

(9th Cir. 1989) (failure to join absentees "would subject trustees to multiple

litigation"). A favorable decision for San Pasqual would bind the State and

possibly have collateral estoppel consequences in future actions by other signatory

tribes, which is the extent to which the district court "included" absent tribes in its

analysis. The district court clearly focused on the impact to the State and did not,

as San Pasqual suggests, determine the absent tribes' inability to obtain complete

relief rendered them necessary to this litigation.

Next, San Pasqual contends compiete relief could be accorded between the

parties because it seeks only a judicial determination of its bilateral Compact with

the State, and the exclusive parties to that Compact were before the district court.

(AOB 20.) Each Compact, however, is one of sixty-two virtually identical

Compacts that represent a functionally integrated agreement amongst the State and

all signatory tribes on the scope and regulation of class III gaming in California.
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See Artichoke Joe's Cal. Grand Casino, 353 F.3d at 717-18. While the Compacts

are nominally bilateral, certain material provisions, including the one at issue here,

are interdependent and must be construed together for the Compacts to have any

meaningful effect. Specifically, Compact section 4.3.2.2 is a uniform and material

term in every 1999 Compact that expressly includes "all Compact tribes" in the

formula for determining the statewide license cap. (ER 55.) The formula

establishes a single, fixed license pool for all signatory tribes that it is inseparable

from any individual Compact because there can be only one such pool. Indeed,

San Pasqual acknowledges that its requested relief would add Gaming Device

licenses to the statewide pool, and that all Compact Tribes could participate in

future draws from the pool. (AOB 24, 28.) Therefore, the provision functionally

integrates all 1999 Compacts, and each signatory tribe has an interest in any action

challenging the State's existing interpretation.

Accordingly, adjudicating San Pasqual's claim would have the unavoidable

effect of reinterpreting every other 1999 Compact and potentially readjusting the

dynamic amongst sixty-two tribes that are parties to a 1999 Compact. This Court

has repeatedly held that "a district court cannot adjudicate an attack on the terms

of a negotiated agreement without jurisdiction over the parties to that agreement."

Clinton, 180 F.3d at 1088; see also Manybeads v. United States, 209 F.3d 1164,

1165 (9th Cir. 2000) (complete relief could not be afforded in action challenging
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lease between tribe and coal company unless tribe was joined); Kescoli v. Babbitt,

101 F.3d 1304, 1310 (9th Cir. 1996) (where plaintiff's action would affect

agreements to which tribes are parties, tribes are necessary under Rule 19(a)(2)(i));

Northrop Corp., 705 F.2d at 1044 ("[A]II parties who may be affected by a suit to

set aside a contract must be present."). If the Court adjudicates the issues raised

by San Pasqual without the other tribes, it would foreclose the ability of those

tribes to protect their interests in the 1999 Compact's interpretation. Therefore,

the district court correctly concluded the absent signatory tribes were necessary

because "[t]he fixed nature of the license pool was a material term all parties to the

1999 Compacts bargained for," and "[a]s a practical matter, the aggregate number

of Gaming Devices under the formula in San Pasqual's Compact cannot be

different from the aggregate number of Gaming Devices under the same formula

in every other 1999 Compact." (ER 54, 60.)

To satisfy Rule 19(a), only one of two prongs defining necessary parties

need be shown. Shimkus v. Gersten Cos., 816 F.2d 1318, 1322 (9th Cir. 1987);

Northrop Corp., 705 F.2d at 1043. Thus, no further analysis is required.

Nonetheless, the State will demonstrate why San Pasqual's remaining arguments

attacking the district court's alternative findings that the absent tribes necessary

also fail.
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II. ALL 1999 COMPACT-SIGNATORY TRIBES ARE NECESSARY

UNDER RULE 19(a)(2)

Rule 19(a)(2)(i) allows the moving party to assert that an absentee must be

joined if feasible when "the disposition of the action in the person's absence may.

•. as a practical matter impair or impede the person's ability to protect [his]

interest" in the action• Fed. R. Civ. P. 19(a)(2)(i). San Pasqual distinguishes the

absent signatory tribes, placing them into two categories: tribes that entered into

Amended Compacts with the State in 2004, and the remaining signatory tribes that

have not amended the 1999 Compact. (AOB 20-26.) San Pasqual claims the

tribes with 2004 Amended Compacts--five of which filed an amici curiae brief

below supporting the State's motion to dismiss (ER 44)--are not necessat3' parties

because they no longer havea legally protected interest in the Gaming Device

license pool created by the 1999 Compact, and none of the remaining signatory

tribes are necessary because they failed to affirmatively claim an interest in this

action. (AOB 20-26.) Contrary to San Pasqual's assertion, however, the 2004

Amended Compact tribes expressly retain an interest in the Gaming Device license

pool created by the 1999 Compact. Because those five tribes, and at least two

other tribes, have claimed an interest in the issue before the Court, no further

analysis is required under Rule 19(a)(2)(i). Alternatively, the remaining signatory

tribes without amended compacts may not have received adequate notice of this
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action, and their silence should not be deemed a waiver for this action to proceed

in their absence.

A. Tribes With 2004 Amended Compacts Have a Legally Protected

Interest in the Gaming Device License Pool Created by the 1999

Compact

San Pasqual contends the 2004 Amended Compact tribes are not necessary

to this action because the Amended Compacts deleted the disputed 1999 Compact

provision. (AOB 24-26.) The argument rests on the false assumption that the

2004 Amended Compacts are "entirely separate" contracts that could be affected

only incidentally by the result of this action. (AOB 25.) The 2004 Amended

Compacts are not "entirely separate" contracts--they are, as appropriately titled,

amendments to the principal 1999 Compact and include language that continues to

bind those tribes to certain 1999 Compact provisions. Specifically, the 2004

Amended Compacts expressly repealed section 4.3.2.2 of the 1999 Compact but

replaced it with new language requiring those tribes to, among other things,

maintain and continue paying fees to the State for all licenses previously obtained

under the 1999 Compact. (SER 9, 11.) Thus, the 2004 Amended Compact tribes

retain a legally protected interest in any judicial construction of the aggregate

Gaming Device license formula included in the 1999 Compact.

In addition, the underlying legally protected interest that renders all absent

tribes necessary here is not limited to a financial interest in protecting market
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share. (See AOB 24.) Instead, the absent tribes' primary interests are in the

bargained contract with the State and all other signatory tribes, and the fixed fund

that is the aggregate Gaming Device license pool. Because all Compact-signatory

tribes benefit from the pool, each has a legally protected interest in any judicial

determination regarding its size. See Makah, 910 F.2d at 558 ("A fixed fund

which a court is asked to allocate may create a protectable interest in beneficiaries

of the fund."). Also, interests arising from terms in bargained contracts are legally

protected interests, so long as the relief sought would, if granted, render "the

compacts less valuable to the tribes" and thereby "impair" tribal interests in them.

Am. Greyhound Racing, lnc., 305 F.3d at 1023.

San Pasqual's requested relief would render the 2004 Amended Compacts

less valuable to those tribes. (ER 55, 59-60, 63.) As the court observed:

Although the tribes who subsequently renegotiated their [compacts]

may no longer be bound by the aggregate limit calculated under the

1999 Compact formula, they relied on the aggregate limit figure

applicable to the 1999 Compacts to make their decisions about the

number of additional licenses they would pursue and the

consideration they were willing to pay to exceed those limitations.

Permitting San Pasqual, or any other of the 1999 Compact tribes, to

unilaterally obtain a judgment declaring a different aggregate

maximum number of licenses would impair or impede other tribes'

bargains and material assumptions.

(ER 59-60.)
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Moreover, this Court has held that a claimed interest must be more than

speculation about future events. McLaughlin v. Int 'l Ass 'n of Machinists &

Aerospace Workers, 847 F.2d 620, 621 (9th Cir. 1988).

Nevertheless, an absent party need merely "claim" a legally protected

interest in the suit because "[j]ust adjudication of claims requires that

courts protect a party's right to be heard and to participate in

adjudication of a claimed interest, even if the dispute is ultimately

resolved to the detriment of the party."

Dawavendewa v. Salt River Project Agric. Improvement and Power Dist., 376

F.3d 1150, 1155 n.5 (9th Cir. 2002) (quoting Shermoen v. United States, 982 F.2d

1312, 1317 (9th Cir. 1992)) (emphasis in original). The district court below did

not speculate about future events. (See AOB 24.) San Pasqual seeks to obtain

more licenses than the State has determined are available to all tribes under the

1999 Compact (ER 8-9), which necessarily jeopardizes the absent tribes' legally

protected interest in the license pool remaining unchanged. In addition, at least

two other Compact Tribes have sued the State raising the same claim brought here

by San Pasqual. (ER 53-54.) See Rincon Band of Luiseno Mission Indians v.

Schwarzenneger, 9th Cir., No. 06-55259 (Rincon); Cachil Dehe Band of Wintun

Indians of the Colusa Indian Community v. State of California, 9th Cir., No. 06-

16145 (Colusa). _l Thus, the claimed harm to interests of absent tribes with 2004

11. The Rincon Band asserted either 58,450 or 64,293 total Gaming Device

licenses should be available (SER 42-43), while the Colusa Band contended the

number should be at least 62,000 (SER 46).
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Amended Compacts is very real, as is the harm to the State and all 1999 Compact

Tribes.

San Pasqual's suggestion that "the State, at any time, could reinterpret the

terms of the 1999 Compact in a manner different than that purportedly relied upon

by the Amended Tribes when they pursued their compact amendments" (AOB 25)

is irrelevant and without any legal or factual support. Such conjecture detracts

from the real issue of San Pasqual's unilateral attempt to increase the Gaming

Device license pool without input from absent tribes beneficially interested in the

pool. In any event, the district court properly dismissed San Pasqual's action

because five tribes expressly claimed a legally protected interest and asserted

sovereign immunity from suit. (ER 59-60.)

B. Tribal Notice of San Pasqual's Suit May Have Been Inadequate;

Nonetheless, Several Compact Tribes Claimed an Interest in the
Issue Before the Court

San Pasqual contends the district court should have found unnecessary all

absent Compact Tribes without Amended Compacts because each received notice

of this action but none claimed an interest. Instead, the only response came from

the California Nations Indian Gaming Association (CNIGA), which filed an

amicus curiae brief supporting adjudication of San Pasquai's lawsuit on the

merits. (AOB 21-23 & nn.3-4.) The argument fails for several reasons.
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As demonstrated above, five Compact Tribes have claimed a legally

protected interest in this action and are unwilling to waive sovereign immunity or

consent to representation by San Pasqual. (ER 59-60, 63.) In addition, at least

two other Compact Tribes--the Rincon and Colusa Bands--have separately

asserted a formal interest in the subject matter of this action by filing breach of

Compact claims against the State that challenged, among other things, the number

of Gaming Device licenses available under the 1999 Compact, and proposed

different calculations of that amount. (ER 53-54; see n. 11, ante.) Just as the State

bargained for the right to include all 1999 Compact Tribes in a determination of

the statewide Gaming Device license limit (see argument I, ante), each Compact

Tribe also bargained for a right to include, or be included by, all other Compact

Tribes in any action to determine the limit. Therefore, proceeding with San

Pasqual's suit would, as a practical matter, impair or impede the Rincon and

Colusa Bands'--and every other absent tribe's--ability to protect their interest in

the subject of this action.

San Pasqual's reliance upon United States ex rel. Morongo Band of Mission

Indians v. Rose, 34 F.3d 901 (9th Cir. 1994) is misplaced. (See AOB 21-23.) In

that case, the absentee was originally a defendant in the action but was ultimately

dismissed by stipulation. This Court held the defendant's voluntary dismissal was

the best evidence that his absence would not impair or impede his ability to protect
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his interest, and the remaining defendant would adequately represent the

absentee's interest. Morongo Band of Mission lndians, 34 F.3d at 908. Such is

not the case here, as no absent tribe has been named party or consented to

representation by San Pasqual, and San Pasqual does not dispute that neither it nor

the State could adequately represent the absent tribes' interests. (ER 60.)

Northrop Corp., 705 F.2d 1030, United States v. Bowen, 172 F.3d 682 (9th

Cir. 1999) and Altrnann v. Republic of Austria, 317 F.3d 954 (9th Cir. 2002), are

equally unavailing. (See AOB 22.) All three cases support the proposition that

joinder requires the absent party to claim a legally protected interest relating to the

subject matter of the action. Northrop Corp., 705 F.2d at 1043; Bowen, 172 F.3d

at 689; Altmann, 317 F.3d at 971. But none discuss how the absentees received

notice, or what process constitutes sufficient notice, that an absentee's subsequent

failure to claim an interest, as San Pasqual essentially argues, waives any claim

under Rule 19(a)(2). Notice adequacy is particularly critical here because San

Pasqual's purported notice to all absent Compact Tribes is suspect.

For instance, San Pasqual's letter to the absent tribes does not indicate a

copy of the operative Second Amended Complaint was included. (ER 38-43.)

This defect is crucial because San Pasqual's letter misrepresents the lawsuit as one

that does not seek retroactive relief, or reallocation of Gaming Device licenses.

(ER 43; see argument III, post.) Therefore, absent tribes were apparently
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misinformed about the true nature of San Pasqual's action, which may have

discouraged or dissuaded them, intentionally or otherwise, from actively, opposing

the suit.

In addition, CNIGA's presence below as amicus curiae is irrelevant because

it purports to represent only thirty-eight Compact Tribes without amendments, and

two 2004 Amended Compact tribes. (AOB 21 nn.3-4.) Excluding the five tribes

that unequivocally oppose San Pasqual's action, about seventeen other Compact

Tribes are unrepresented and, given San Pasqual's deficient notice of this action, it

cannot be presumed those tribes were fully informed of the consequences of their

failure to claim an interest.

In short, all absent tribes that signed the 1999 Compact are necessary for

San Pasqual's action to proceed, and the objection by five Compact Tribes

justifies the district court's dismissal.

IIL THIS COURT'S HOLDING IN MAKAH CONFIRMS SAN

PASQUAL'S ACTION CANNOT BE ADJUDICATED WITHOUT
ALL COMPACT TRIBES

San Pasqual mistakenly asserts this Court's decision in Makah helps its

cause. (AOB 26-31.) It does not. Instead, it substantiates dismissal.

Rule 19(a)(2)(ii) provides that an absentee with an interest in the action

must be joined where the absence may "leave any of the parties subject to a

substantial risk of incurring double, multiple, or otherwise inconsistent obligations
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by reason of the claimed interest." Fed. R. Civ. P. 19(a)(2)(ii). In Makah, this

Court held such a risk is typically created by allocation of a limited fund to which

absent parties are entitled. Makah, 910 F.2d at 559.

In that case, a tribe sued the federal government for misallocating the

salmon harvest amongst twenty-four tribes with treaty fishing rights. Makah, 910

F.2d at 557. The tribe advanced two claims for relief: one for prospective

declaratory and injunctive relief challenging the government's failure to comply

with controlling regulations by setting harvest quotas outside the administrative

process, and one for retroactive injunctive relief on a substantive claim that the

tribe's harvest quota in a given year should have been higher. Id. This Court held

the absent tribes were not necessary for the tribe's "narrow" procedural claim for

prospective relief, because all tribes have an interest in a lawful administrative

process. Id. at 559. This Court, however, held the absent tribes were necessary

for the claim seeking retroactive relief and real location of the salmon harvest. Id.

at 559-60.

A. The Gaming Device License Pool Created by the 1999 Compact

Constitutes a Fixed Fund in Which All Signatory Tribes Have a

Legally Protected Interest

San Pasqual contends the Gaming Device license pool "is not a fixed fund

creating a legally protected interest because San Pasqual is not asking the court to
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allocate or reallocate anything." (AOB 28.) TM San Pasqual misrepresents the true

nature of its suit in hopes of obtaining a result consistent with Makah.

Like San Pasqual, the Makah Tribe claimed there would be no negative

impact to absent tribes because it sought only enforcement of its own treaty rights

and an increase in the overall harvest, not a reallocation amongst treaty tribes.

Makah, 910 F.2d at 557. This Court rejected that argument and instead likened

the harvest, which had been scientifically quantified through a rigorous regulatory

process, to a fixed fund, id. at 558-59, similar to the Compact's aggregate Gaming

Device license formula that establishes a finite license pool. This Court ultimately

held the absent tribes had an interest in the Makah Tribe's "substantive claims

requesting a higher quota," because it "challenge[d]... the Secretary's inter-tribal

allocation decisions[.]" Makah, 910 F.2d at 559. Here, San Pasqual similarly

posits a substantive, retroactive challenge to the State's 2002 aggregate license

determination, in which all Compact Tribes have an interest. In the district court,

San Pasqual correctly referenced the license pool as a "finite resource." (SER 3.)

San Pasqual's contention that it does not seek the allocation or reallocation of any

Gaming Device licenses to itself, or any other tribe, is belied by its admission that

12. San Pasqual's citation to the unpublished district court opinion in

Makah at AOB 27 to 28 violates Circuit Rule 36-3(c), prohibiting citation of

unpublished dispositions or orders issued before January 1, 2007.
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the requested relief would add additional Gaming Device licenses to the statewide

licensing pool. (AOB 28.)

Further, San Pasqual mistakenly asserts that "[t]his action would not

invalidate any other tribes' licenses." (AOB 28.) Essentially, San Pasqual seeks a

judicial declaration that the State's 2002 aggregate license determination is void,

which would render invalid all subsequent license draws based upon the State's

allegedly erroneous determination. As San Pasqual acknowledges, each draw is

based upon several factors, including the number of Gaming Devices operated by

the tribe. (ER 7.) If San Pasqual succeeds here, then the State would have to

revoke some tribes' licenses and reallocate them to other tribes that should have

had higher priority in the draw. This would throw into disarray the entire license

allocation process, which all Compact Tribes have relied upon since June 2002.

In short, San Pasqual seeks to void the existing determination of the

statewide license limit and allocate additional Gaming Device licenses to the pool,

which would necessarily result in the reallocation of existing licenses. This Court

held in Makah that under similar circumstances, absent tribes have a legally

protected interest in such an action.
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B. San Pasqual Seeks Retroactive Relief, Which Cannot Be

Adjudicated Without the Absent Tribes

San Pasqual contends it seeks prospective relief affecting only the future

conduct of the administrative process, which, according to Makah, renders all

other Compact Tribes unnecessary to this action. (AOB 29-31.) San Pasqual's

claim, however, is purely substantive and retroactive, not procedural and

prospective. The Tribe seeks to overturn the State's 2002 calculation of the

Compact's aggregate Gaming Device license limit and increase that limit as it

applies to San Pasqual. (ER 3, 8-9; AOB 30.) San Pasqual does not seek

injunctive relief requiring the State to follow a particular procedure in future

license draws. In the district court, San Pasqual explained "[t]he allocation of

licenses based on draw priority is governed by the Compact and San Pasqual does

not challenge those provisions, or its place in the draw priority." (SER 2.) Indeed,

San Pasquai seeks no injunctive relief whatsoever. (See ER 1-10.) San Pasqual

does not disagree with the procedures the State followed to determine the

aggregate Gaming Device license limit; it simply disagrees with the result. Under

Makah, all absent tribes are necessary to adjudicate such a substantive, retroactive

challenge.

Even if this Court likens San Pasqual's claim to the procedural challenge

allowed in Makah, the holding there was based upon the public rights exception to
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traditional joinder rules. Makah, 910 F.2d at 559 n.6. San Pasqual did not

advocate the public rights exception below, and the claim is waived. See

Whittaker Corp. v. Execuair Corp., 953 F.2d 510, 515 (9th Cir. 1992). In

addition, at least two district courts have found the exception inapplicable in

actions involving the same claim made here by San Pasqual because claims

between parties to a tribal-state gaming compact are private, not public. _/ (SER

49-50, 52-54.) See also Am. Greyhound Racing, Inc., 305 F.3d at 1026 ("The

general subject of gaming may be of great public interest," but the rights in issue

in disputes between parties to tribal-state gaming compacts "are more private than

public.")

IV. THE DISTRICT COURT PROPERLY CONSIDERED THE

PREJUDICE THAT MAY RESULT TO ABSENT TRIBES

San Pasqual claims the district court erred in assuming, without "competent

evidence," that absent tribes would be prejudiced, and instead the court should

have taken "'a closer look at the real probability and severity of prejudice caused

by nonjoinder.'" (AOB 31 (quoting 4 Moore's Federal Practice ¶ 19.05[1][a]

(2006)).) The authority cited by San Pasqual is not controlling and does not

suggest how reliable the evidence must be for the court to evaluate the practical

impact to absent parties caused by nonjoinder. San Pasqual cites no authority

13. Both cases are currently on appeal before this Court. Rincon, No. 06-

55259; Colusa, No. 06-16145.
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describing or imposing an evidentiary standard and the State is aware of none. In

any event, the district court appropriately analyzed the possible prejudice to absent

tribes caused by nonjoinder.

Under Rule 19(a)(2)(i), an absent party will be deemed necessary if

disposition of the action in his absence may "as a practical matter impair or

impede the person's ability to protect that interest." Fed. R. Civ. P. i 9(a)(2)(i).

The treatise cited by San Pasqual clearly states that in "the necessary party

analysis under Rule 19(a)... the court is more or less concerned with whether

nonjoinder could have one of the adverse effects addressed by that Rule. The

basic possibility of such harm justifies joining the absentee." 4 Moore's Federal

Practice § 19.05[1][a] (3d ed. 2007) (emphasis in original). Therefore, neither the

moving party nor the absentee are required to affirmatively demonstrate actual

prejudice for Rule 19 to apply. Indeed, this Court has held that the absent party

need merely claim a legally protected interest, and that just adjudication requires

the court to protect a party's right to be heard and participate in adjudication of the

claimed interest. Dawavendewa, 376 F.3d at 1155 n.5.

In this case, five Compact Tribes that filed an a'mici curiae brief supporting

the State claimed an interest and explained that prejudice would result if the

State's determination of the number of licenses available under the 1999 Compact

were disturbed, because those tribes relied upon that figure to, among other things,
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calculate how much each tribe felt it was able and willing to pay the State for the

right to operate additional Gaming Devices outside the licensing system

established by the 1999 Compact. (ER 59-60; see argument II(A), ante.) It is

undisputed that increasing the aggregate Gaming Device licenses available under

the 1999 Compact renders the 2004 Amended Compacts less valuable to those

tribes. (ER 55, 59-60.) See Am. Greyhound Racing, Inc., 305 F.3d at 1023;

Kescoli, 101 F.3d at 1309-10 (invalidation of one condition in absentee's lease

affects operation of entire lease).

In addition, the State proffered that all signatory tribes could be prejudiced

for various reasons. For instance, tribes currently operating the Compact-

maximum 2,000 Gaming Devices would be harmed because they are necessarily

ineligible for additional licenses, and tribes with low priority in the license draw

process could receive no new licenses. (ER 61.) In addition, most gaming tribes

have committed substantial resources and made organizational, governmental and

business decisions based upon the State's aggregate Gaming Device license

determination. (SER 5-6.) Some tribes operating smaller casinos, including some

Non-Compact Tribes, t4t may not favor adding Gaming Devices to the statewide

pool, irrespective of a potential increase in RSTF contributions, because they may

14. Non-Compact Tribes is defined in the Compact to include tribes that

have signed the Compact but operate fewer than 350 Gaming Devices. (SER 63

(Compact § 4.3.2(a)(i)).)
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not have the eligible Indian land, infrastructure or financial ability to expand. (ld.)

Similarly, Compact Tribes that cater to sophisticated or affluent gamblers may not

consider additional slot machines to be the most profitable return on their gaming

investment. (Id.) While some tribes might agree with San Pasqual that additional

licenses should be made available in the statewide pool, they might disagree with

San Pasqual's calculation of the number of available licenses,w/ (Id.) Armed with

this information, the district court appropriately decided the absent tribes are

necessary, because adjudication of San Pasqual's claims without them could

possibly harm their protected legal interests.

Also, the district court properly struck the declaration by I. Nelson Rose.

(AOB 32-33.) A district court's ruling on a motion to strike is reviewed for abuse

of discretion. Hambleton Bros. Lumber Co. v. Balkin Enterprises, lnc., 397 F.3d

1217, 1224 n.4 (9th Cir. 2005). The motion before the court was for dismissal

under Rules 12(b)(7) and 19. In deciding such matters, it is inappropriate to

consider material outside the pleadings. See Hal Roach Studios, lnc. v. Richard

Feiner and Co., lnc., 896 F.2d 1549, 1550 (9th Cir. 1990). Moreover, the

opinions and conclusions asserted in Rose's declaration did not address the tribal

indispensability and jurisdictional issues raised in the State's motion. Instead,

15. Indeed, the Rincon and Colusa Bands claim 15,750 to 21,593 more

Gaming Device licenses are available under the Compact than the 42,700

suggested by San Pasqual. (See ER 9 & n. 11, ante.)
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Rose's affidavit expressed purported expert opinion about the ability of the state

Gaming Device market to withstand a substantial increase in Gaming Device

licenses (ER 16-19), which was irrelevant to the purely legal question in the

State's motion to dismiss. Indeed, the Compact formula for determining the

number of aggregate Gaming Device licenses does not call for consideration of

market conditions. (SER 64-65 (Compact § 4.3.2.2(a)).) Rather, Rose's affidavit

was an attempt to argue the merits of San Pasqual's claim for relief without

bringing a properly noticed motion for summary judgment. Accordingly, the

district court properly struck Rose's declaration. (ER 52.)

V. THE ABSENT TRIBES' INTEREST IN THE BARGAINED-FOR,

INTERDEPENDENT COMPACT TERM CHALLENGED BY SAN

PASQUAL RENDERS THEM NECESSARY TO THIS ACTION, AND
POTENTIAL PREJUDICE FROM NONJOINDER NEED NOT BE

"SEVERE" OR "ENORMOUS"

San Pasqual contends that the potential prejudice to absent Compact-

signatory tribes is not sufficiently egregious to warrant mandatory joinder, and that

the tribes do not have a legally protected interest in San Pasqual's Compact with

the State. (AOB 33-38.) That no other 1999 Compact Tribe signed San Pasqual's

Compact with the State is irrelevant. (AOB 37-38.) The 1999 Compacts are

nominally bilateral, but certain material provisions, including the formula for

determining the aggregate Gaming Device license limit, are equally binding on the

State and all signatory tribes, giving all Compact parties a legally protected
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interest in judicial construction of that term. Moreover, Rule 19 does not require

absentees to risk extreme prejudice by nonjoinder. First, San Pasqual claims

absent Compact Tribes are not rendered necessary simply because they "may be

affected by the outcome of this action." (AOB 33.) Instead, San Pasqual claims

the prejudice to absent parties must be "severe" or "enormous" to require joinder.

(AOB 33-36.) Under Rule 19(a)(2)(i), however, the standard is whether

proceeding without the absentee "may... as a practical matter impair or impede

the person's ability to protect that interest." Fed. R. Civ. P. 19(a)(2)(i) (emphasis

added). San Pasqual reads Rule 19(a) too narrowly. The necessary party analysis

required by Rule 19(a) is applied liberally. Lopez v. Martin Luther King, Jr.

Hosp., 97 F.R.D. 24, 29 (C.D. Cal. 1983) (Rule 19(a) "is designed to broadly

define all those parties that have a bona fide interest in the subject of the

litigation."). As discussed in argument IV, ante, the district court properly

considered the potential prejudice that could possibly result from nonjoinder.

San Pasqual's reliance upon American Greyhound Racing, Inc., 305 F.3 d

1015, Clinton, 180 F.3d 1081, and Manybeads, 209 F.3d 1164, is misplaced.

(AOB 34-36.) In American Greyhound Racing, Inc., this Court held that tribal

interests in gaming compacts with the state are legally protectable, so long as the

relief sought would, if granted, render "the compacts less valuable to the tribes"

and "impair" tribal interests in them. Am. Greyhound Racing, Inc., 305 F.3d at
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1023. While this Court observed tribal interests in the compact were "substantial"

and the potential prejudice "enormous," id. at 1023, 1025, the holding did not turn

on such findings. Instead, this Court emphasized that the absent tribes' "interests

may well be affected as a practical matter by the judgment that its operations are

illegal. [Citation.]" Id. at 1024 (emphasis in original).

A review of Clinton and Manybeads produces the same result. While

plaintiffs in those cases sought to set aside or enjoin performance of absent tribes'

contracts, neither decision centered on the scope or degree of potential prejudice

to the tribes. See Clinton, 180 F.3d at 1088-89; Manybeads, 209 F.3d at 1165.

Thus, San Pasqual's assertion that anything less than "the most severe actions"

precludes Rule 19 application is incorrect. (See AOB 35.) The correct standard is

whether the absent parties interest will be impaired or impeded, not whether the

prejudice will be severe, enormous or destroy the interest altogether. That those

may have been the ultimate potential effects in American Greyhound Racing, Inc.,

Clinton and Manybeads, that recognition was circumstantial and inconsequential

to this Court's ultimate determination that the absentees' interests in those cases

simply could have been impaired or impeded by nonjoinder.

Nonetheless, under no circumstances can San Pasqual's threat to recalculate

the State's determination of available Gaming Device licenses be characterized as

anything less than severe. If successful, San Pasqul's requested relief would throw
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into disarray the entire licensing process in effect since June 2002 to all Compact

parties' prejudice. (See arguments Ill(A) & IV, ante.) In addition to rendering the

2004 Amended Compacts less valuable to those signatory tribes (see arguments

II(A) & IV, ante), it would call into question the Amended Compacts and possibly

jeopardize a multi-billion dollar State transportation bond funded by the Amended

Compacts. (SER 11-16.) Therefore, the prejudicial impact to absent tribes meets

even the heightened--albeit erroneous--standard advocated by San Pasqual.

San Pasqual's second argument here is that no other tribes are party to San

Pasqual's Compact with the State, and it is irrelevant that the absent tribes' rights

under their separate Compacts with the State may be affected by the outcome of

this action. (AOB 36-38.) This argument rests upon the false premise that the

aggregate Gaming Device license formula in San Pasqual's Compact can

somehow be construed and applied to San Pasqual only, without affecting all other

signatory tribes. But as the district court observed, San Pasqual does not explain

how any judicial determination that a larger license pool must be made available to

San Pasqual can avoid affecting all other 1999 Compact calculations of the correct

number of Gaming Device licenses authorized by the State in the aggregate for

any single tribe. (ER 53.) As detailed in arguments I and II(A), ante, the other

1999 Compacts are functionally integrated by the license cap formula, and all
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signatory tribes are necessary parties to the extent San Pasqual challenges this

interdependent Compact term.

VI. ADJUDICATING SAN PASQUAL'S CLAIM WITHOUT THE
ABSENT TRIBES WOULD SUBJECT THE STATE TO A

SUBSTANTIAL RISK OF INCURRING DOUBLE, MULTIPLE, OR

INCONSISTENT OBLIGATIONS

San Pasqual claims the State would not face inconsistent obligations

because the risk of inconsistent adjudications, or different results in different

cases, is not the same as inconsistent obligations. (AOB 38-41.) San Pasqual

misapprehends Rule 19's liberal standard for necessary party status, and ignores

the fact that several tribes have asserted an interest in the subject of this litigation.

Rule 19(a)(2)(ii) provides that an absent party with an interest in the action

must be joined where the absence "may... leave any of the parties subject to a

substantial risk of incurring double, multiple, or otherwise inconsistent obligations

by reason of the claimed interest." Fed. R. Civ. P. 19(a)(2)(ii) (emphasis added).

Thus, as emphasized, Rule 19's plain language indicates the absent tribes may be

necessary if their claimed interest subjects the State to substantial risk of incurring

either double, multiple, or otherwise inconsistent obligations. Here, the State risks

incurring multiple and otherwise inconsistent obligations. San Pasqual challenges

the State's interpretation of a material term uniformly present in all 1999

Compacts. (See arguments I & II(A), ante.) San Pasqual's proposed interpretation

39



would result in the State performing in one manner under SanPasqual's Compact

and in a different, directly incongruous manner under sixty-one other virtually

identical Compacts. The State cannot calculate the Gaming Device license

limitation to be one amount under San Pasqual's Compact, and a different amount

under all other 1999 Compacts without breaching the Compacts and violating state

law. See Cal. Gov't Code § 12012.25. A judgment for San Pasqual here would

not preclude other signatory tribes from seeking similar relief on the same claims

against the State, which could present multiple conflicting district court decisions

subjecting the State to multiple or inconsistent obligations.

Despite San Pasqual's misrepresentation that no tribe has claimed a legally

protected interest in the subject of this action (AOB 37), the Rincon and Colusa

Bands have, in their own lawsuits, separately asserted interest in a judicial

determination of the number of Gaming Device licenses available under the 1999

Compact. (See argument II(A), ante.) More importantly, five tribes have directly

claimed an interest and opposed San Pasquals' suit. (ld.; ER 55, 59-60, 63.) San

Pasqual erroneously contends the Amended Compact tribes could not sue the State

for a judicial determination of the number of licenses available to 1999 Compact

Tribes. (AOB 40.) As demonstrated in arguments II(A) and IV, ante, the tribes

with 2004 Amended Compacts retain an interest in a determination of the Gaming

Device license pool in the 1999 Compact. Therefore, the 2004 Amended Compact
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tribes could sue the State for breach of the Amended Compacts if, as San Pasqual

requests, the State provides more licenses to 1999 Compact Tribes than the

amount calculated in June 2002, which the Amended Compact tribes relied upon

remaining fixed when they entered into the Amended Compacts. (See ER 55, 59-

60.)

The authorities cited by San Pasqual are unhelpful and not binding on this

Court. (AOB 38-41.) To the extent the cases require a pre-existing court order for

an inconsistent obligation to be recognized, they misapprehend Rule 19(a)(2)(ii),

which expressly requires that only one party may be left with a substantial risk of

incurring multiple obligations. Rule 19 is not to be applied in such rigid fashion.

See Lopez, 97 F.R.D. at 29. Instead, this Court has adopted a broad interpretation

of Rule 19's "inconsistent obligations" clause. For instance, in Makah, this Court

stated it must "determine whether risk of inconsistent rulings will affect the parties

present in the suit." Makah, 910 F.2d at 558-59; see also g/alsh, 692 F.2d at 1243

(failure to join absentees "would subject trustees to multiple litigation"). The

Court further held that, "Allocation of a limited fund to which absent parties are

entitled may create such a risk." ld. at 559 (citation omitted). As demonstrated in

argument III, ante, the Gaming Device license pool is a limited fund; therefore San

Pasqual's request for judicial recalculation of the number of licenses availabl e in

the pool creates sufficient risk of inconsistent rulings.

41



Under San Pasqual's tortured rationale, each Compact Tribe is entitled to

petition the courts for separate judicial declarations of how many Gaming Device

licenses are available statewide under the 1999 Compact, which would open the

floodgates to duplicative litigation and virtually guarantee the State exposure to

inconsistent rulings. San Pasqual necessarily ignores "the interest of courts and

the public in complete, consistent, and efficient settlement of controversies,"

which the Supreme Court referred to as the "public stake in settling disputes by

wholes, whenever possible." Provident Tradesmens Bank & Trust Co., 390 U.S.

at 111 ; see Lopez, 97 F.R.D. at 28 ("Rule 19... has been formulated to avoid

circuity of actions thereby promoting judicial economy."). Thus, the district court

properly dismissed this action under established principles of judicial economy,

equity and good conscience. (See ER 63.) Further, the district court did not, as

San Pasqual suggests, speculate about the potential risk of inconsistent rulings.

(See AOB 40-41 .) As indicated, at least two other 1999 Compact Tribes tribes

have filed suit against the State, raising the same claims brought here by San

Pasqual. See Rincon & Colusa; argument II(A), ante.

Finally, San Pasqual waived the argument that the State assumed the risk of

inconsistent obligations when it surrendered its sovereign immunity for breach of

Compact claims and signed Compacts that permitted all signatory tribes to assert

sovereign immunity against one another. (AOB 41.) San Pasqual did not present
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this argument to the district court, and it is waived on appeal. See Whittaker

Corp., 953 F.2d at 515. In any event, Brown v. American International Group,

Inc., 339 F. Supp. 2d 336 (D. Mass. 2004), is neither controlling nor persuasive.

In Brown, two insureds sued an insurance company and the insurance company

asserted that absent insureds under the same policy must be joined or the insurance

company would be subject to inconsistent obligations, ld. at 343. The district

court determined the insurance company assumed the risk of inconsistent

obligations when it extended coverage to all absent insureds. Id. Here, however,

the Compact is an agreement between sovereigns that cannot be reduced to a

common commercial insurance policy. _6zIndeed, the Compact is very much unlike

an insurance policy because it includes an interdependent provision that created a

fixed pool of Gaming Device licenses in which all signatory tribes have a legally

protected interest. An insurance policy, on the other hand, generally does not

create a single, fixed fund from which all insureds draw benefits, or include

interdependent terms applicable to all insureds. Instead, an insurance policy

typically includes mutually exclusive terms providing for direct compensation to

each insured based upon individual loss, irrespective of every other insured's loss.

16. San Pasqual's reference to State Farm Insurance Company and the

number of automobile insurance policies it has issued (AOB 3) was not before the

district court, is irrelevant to this action, and may not be considered on appeal.
See Whittaker Corp., 953 F.2d at 515.

43



Brown is inapposite and the State did not assume the risk of inconsistent

obligations. _/ Instead, the real issue is that when San Pasqual signed one of sixty-

two virtually identical, integrated Compacts, it assumed the risk that it might not

be able to separately litigate an interdependent Compact term without

participation, consent or waiver of sovereign immunity by all other signatory

tribes. (See AOB 41 (acknowledging signatory tribes can assert sovereign

immunity against one another).)

Vll. THE ABSENT TRIBES ARE INDISPENSABLE

San Pasqual claims the absent tribes are not indispensable. (AOB 42-45.)

Analysis of the four-part test in Rule 19(b) indicates otherwise.

First, prejudice to any party resulting from a judgment militates toward

dismissal of San Pasqual's suit. For reasons discussed in arguments I and VI,

ante, the State would be prejudiced by this action, and for reasons discussed in

arguments II through V, ante, absent tribes would be prejudiced by this action.

(See also ER 60-61.)

17. Nor did the State draft the Compact, as suggested by San Pasqual.

(AOB 41 .) While the point is irrelevant and unsupported by any citation to the

record, this Court in In re lndian Gaming Related Cases, 331 F.3d 1094, 1100-02

(9th Cir. 2003), detailed the history of tribal-State compact negotiations in

California, and noted the tribes proposed the opening offer that ultimately led to

the 1999 Compact.
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As for the second and third factors, prejudice cannot be lessened through the

shaping of relief, and no adequate remedy exists without the absent tribes. (See

ER 61-62.) The district court found "no unique relief for San Pasqual can be

shaped that would not materially impact the interests of all other Class III Gaming

tribes." (ER 61.) San Pasqual exposes its true objective behind this suit by

suggesting relief could be limited to simply awarding it 428 additional Gaming

Device licenses to bring its Gaming Device total to 2,000. (AOB 43.) San

Pasqual, however, sought only a judicial declaration regarding the number of

Gaming Device licenses available to all tribes, and neither requested, nor was the

district court inclined to order, injunctive relief directing the State to issue

additional Gaming Device licenses directly to San Pasqual. (ER 1-10, 62.)

Further, San Pasqual's suggestion that awarding it 428 licenses "pales in

comparison to the unlimited Gaming Devices that each of the seven tribes with

amended compacts are permitted to operate" (AOB 43) ignores the additional

consideration those tribes provided to the State in exchange for the right to operate

unlimited Gaming Devices. (SER 9-38.) To permit San Pasqual to proceed with

this action and possibly obtain additional licenses beyond the limit calculated by

the State, without a corresponding increase in obligations, would significantly

prejudice the State and the 2004 Amended Compact tribes that relied on that

number remaining unchanged.
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The fourth element, whether San Pasqual has an alternative forum, also

favors dismissal. The parties may amend the Compact by mutual and written

agreement (SER 92 (Compact § 12.1)), and San Pasqual is free to request

negotiation of an amended compact with the State. "Compact amendments were

the contractually contemplated means to increase the number of licenses a tribe is

authorized to pursue." (ER 62.) San Pasqual contends that it is "condescending"

for the State to suggest that negotiating a new compact or Compact amendment is

an alternative remedy. (AOB 44-45.) The argument, however, is belied by San

Pasqual's suggestion that any absent signatory tribe can avoid prejudice that may

result from San Pasqual's suit by simply signing a new or amended compact that

accomplishes the same result as San Pasqual's suit. (AOB 28.) In any event, it is

irrelevant that this remedy may leave San Pasqual without a judicial forum, as the

"lack of an alternative forum does not automatically prevent dismissal of a suit."

Quileute Indian Tribe, 18 F.3d at 1460. This Court has upheld several dismissals

based on an absent, indispensable Indian tribe even though the plaintiff lacked an

alternative forum. See Dawavendewa, 276 F.3d at 1162 (listing cases); Wilbur v.

Locke, 423 F.3d 1101, 1115 (gth Cir. 2005) (finding absent Indian tribe

indispensable despite lack of alternative forum); Manybeads, 209 F.3d at 1166

(same).

46



San Pasqual makes no attempt to distinguish these controlling authorities.

Instead, it contends the State deprived it of its bargained-for opportunity to operate

2,000 Gaming Devices, and to seek judicial review of Compact disputes. (AOB

44.) While each Compact Tribe may operate up to 2,000 Gaming Devices, that

opportunity is limited by the availability of licenses to all tribes in the aggregate,

as distributed under the Compact's license draw process. (SER 65 (Compact §

4.3.2.2(a)(3)).) In addition, the State does not allege this action is precluded by

the Compact. Instead it is proscribed by Rule 19, and neither the State, San

Pasqual, nor any other signatory tribe has waived its right to invoke Rule 19. (See

argument VIII, post.)

VIII. THE STATE'S ASSERTION OF RULE 19 DOES NOT RENDER

ILLUSORY THE COMPACT'S DISPUTE RESOLUTION

PROVISIONS

San Pasqual contends the Compact's judicial remedy would be illusory if all

Compact Tribes must be joined here. (AOB 45-48.) Compact section 9.1 (d)

allows that "claims of breach or _,iolation of this Compact may be resolved in the

United States District Court .... " (SER 84 (Compact § 9.1; emphasis added).)

See also Cabazon, 124 F.3d at 1055-56. But the Compact does not require that all

Compact disputes must be resolved in federal court, and neither the Compact, case

law, nor IGRA supersede or waive Rule 19--or any other Federal Rule of Civil

Procedure--which binds every litigant that comes before the Court. See Fed, R.
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Civ. P. 1. The State has not repudiated the Compact's dispute resolution provision

because it does not suggest the Compact precludes this action--rather this action

is precluded by Rule 19. Indeed, the State does not seek to prevent San Pasqual

from "ever" obtaining a judicial determination regarding the disputed Compact

provision (AOB 46), but it cannot do so unless and until all signatory tribes are

joined or consent to this action. It is disingenuous for San Pasqual to blame the

State for exercising its rights under Rule 19, and for the Tribe's inability to garner

from all Compact Tribes affirmative and unambiguous support for its action.

Further, San Pasqual's suggestion that requiring joinder here would forever

preclude any Compact tribe from obtaining judicial review of the State's Compact

interpretations (AOB 47) wrongly assumes every breach of Compact action

involves interdependent Compact terms, and falsely assigns to the State a

permanent litigation position in such actions. That the State has asserted Rule 19

here and in two other identical actions, does not mean that Rule 19 precludes

every Compact-related action. To suggest it does is speculative, misleading and

completely irrelevant to a determination of Rule 19's application here.

Last, San Pasqual's reliance upon Cabazon is misplaced. (AOB 47-48.) As

the district court explained:

San Pasqual's Complaint does not seek breach of contract relief, but

only declaratory relief as to a specific calculation of a finite number

of Gaming Device licenses it argues the State has miscalculated.
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There is no issue, as in Cabazon, that the State is attempting to "defy

or repudiate that very contract." Opp. 21 : 1- 15, quoting Cabazon, 124

F.3d at 1056. In addition, the palpable tension between San Pasqual's

attempt to keep its declaratory relief focus from drifting into a breach

of contract action only transparently hides the impairing effect of the

court's construction of a contract provision common to multiple

contracts the State has entered with dozens of absent parties, both on

those parties and on the State.

(ER 58 n.7.)

IX. JUDICIAL ESTOPPEL IS INAPPLICABLE HERE

San Pasqual argues the State is precluded from asserting all Compact Tribes

are indispensable because it previously argued a contrary position in California

Gambling Control Commissionn v. Sides Accountant T Corp. (Sides). (AOB 48-

51 .) The issue in Sides is significantly different from the issue here, therefore

judicial estoppel does not apply.

"Judicial estoppel, sometimes known as the doctrine of preclusion of

inconsistent positions, precludes a party from gaining an advantage by taking one

position, and then seeking a second advantage by taking an incompatible position.

[Citations.]" Rissetto v. Plumbers and Steamfitters Local 343, 94 F.3d 597, 600

(9th Cir. 1996). The district court's decision whether to invoke judicial estoppel _/

18. San Pasqual claims the district court erred by not ruling on its judicial

estoppel argument. (AOB 48, 51.) The order, however, indicates the district court

considered "all the argument, evidence, and authority presented." (ER 63.) Thus,

even though the district court did not expressly rule on San Pasqual's judicial

estoppei argument, this Court may conclude from the record that in granting the

State's motion to dismiss the district court considered and rejected the argument.
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is reviewed for abuse of discretion. Hamilton v. State Farm Fire & Cas. Co., 270

F.3d 778,782 (9th Cir. 2001). The principal factor courts rely upon in

determining whether to apply judicial estoppel is inapplicable in this case; that is,

the State's legal position in Sides is not "clearly inconsistent," see Rissetto, 94

F.3d at 605, with its legal position here. As the Tribe acknowledges, in Sides the

State sought a judicial determination that it alone could administer the Gaming

Device license draw process, and argued that no tribe was necessary or

indispensable to the State's request. (AOB 49.) The State's administration of the

Gaming Device license draw process described in Compact section 4.3.2.2(a)(3) _/

is distinctly different from a determination of the number of Gaming Device

licenses authorized in the aggregate by the formula set forth in Compact section

4.3.2.2(a)(1). San Pasqual's allegation that it is not challenging the State's

administration of the license draw process (ER 3) and admission that "[t]he

allocation of licenses based on draw priority is governed by the Compact and San

19. San Pasqual's mistaken suggestion that the Compact is unclear about

who has authority to administer the Gaming Device license draw process (AOB

49) is irrelevant to this action. In any event, the California Gambling Control

Commission is the state agency responsible for determining the overall size of the

license pool. See SER 63-66 (Compact §§ 4.3.2.1-4.3.2.2); Cal. Gov't Code §

12012.75; Cal. Budget Act, Stats. 2000, ch. 52, Item 0855-101-0366; Executive

Order D-31-01, Governor of the State of California (Aug. 29, 2001 ) (the

Commission "shall ensure that the allocation of machines among California Indian

Tribes does not exceed allowable number of machines as provided in the

Compacts .... ").
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Pasqual does not challenge those provisions, or its place in the draw priority"

(SER 2), clearly undermine its judicial estoppel argument.

CONCLUSION

For the foregoing reasons, the State respectfully requests this Court to deny

San Pasqual's appeal and affirm the district court's judgment dismissing the case.
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