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IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

NO. 04-35210

MARTIN MARCEAU, et. al.,

Plaintiffs-Appellants,

VS.

BLACKFEET HOUSING

AUTHORITY, et. al.,

Defendants-Appellees.

C.A. 04-35210

D.C. No. CV 02-73-GF-SEH

BRIEF OF APPELLEE

STATEMENT OF JURISDICTION

The plaintiffs-appellants, Martin Marceau, et. al., (hereinafter

Marceau) have alleged a number of jurisdictional grounds in their amended

complaint, including "the National Housing Act, 12 U.S.C. § 1702 and 42

U.S.C. § 1401a (sic)," the Tucker Act, 28 U.S.C. § 1346(a)(2), and federal

question jurisdiction under 28 U.S.C. § 1331. (Excerpts of Record (ER) 3,

¶¶ 6 & 7.) The defendant-appellee, Secretary, United States Department



of Housing and Urban Development (hereinafter "HUD") challenged the

district court's subject matter jurisdiction of Marceau's claims, and filed a

motion to dismiss the amended complaint. (Clerk's Record (CR) 48.) The

motion to dismiss was granted by the district court. (ER 30-39.)

This court has jurisdiction of this appeal pursuant to 28 U.S.C.

§ 1291. The district court granted HUD's motion to dismiss Marceau's

claims on January 14, 2004. (ER 30-39.) Final judgment was entered on

January 15, 2004. (ER 40-41.) Marceau filed a notice of appeal within

sixty (60) days of entry of judgment, on March 4, 2004. (ER 42-43.) This

appeal is from a final order or judgment that disposes of all parties' claims.

STATEMENT OF THE ISSUES

1. Whether the district court correctly dismissed Marceau's claim

based on breach of Indian trust responsibility.

2. Whether the district court correctly dismissed Marceau's claim

based on the Administrative Procedure Act.

3. Whether the district court correctly dismissed Marceau's claims

based on breach of implied warranties.



STATEMENT OF THE CASE

This is a class action lawsuit brought by homeowners living on the

Blackfeet Indian Reservation in Montana, for alleged defects in homes they

have purchased "either directly or indirectly" from the tribe's housing

authority, defendant-appellee Blackfeet Housing. The homeowners initially

filed this action in the Federal District Court for the District of Montana on

August 2, 2003 against (1) Blackfeet Housing, (2) four current board

members of Blackfeet Housing, and (3) Mel Martinez, in his official capacity

of Secretary of the United States Department of Housing and Urban

Development (HUD) _. (CR 1.)

On January 31, 2003, HUD filed a motion, pursuant to Fed. R. Civ. P.

12(b) (2002), for an order dismissing Marceau's claims against HUD. (CR

22.) The grounds for HUD's motion were that Marceau's claims were

either beyond the subject matter jurisdiction of the district court, or did not

state a claim upon which relief can be granted. (CR 22.)

Marceau responded by filing a motion for leave to file an amended

complaint, which was granted on April 8, 2003. (CR 40.) On May 19,

'Alphonso Jackson has succeeded Mel Martinez as HUD Secretary.
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2003, HUD renewed its motion to dismiss the amended complaint, on the

same grounds asserted in its initial motion. (CR 48.)

A hearing was held on HUD's motion to dismiss before the district

court, the Honorable Sam E. Haddon, presiding, on November 12, 2003.

At the conclusion of the hearing, the court requested that the parties

supplement the record by providing certain regulations applicable to public

housing, and additional briefing on specified legal issues. (ER 28,

Transcript (Tr.) 18:7-25.)

After considering the supplemental information and briefing, the

district court granted HUD's motion to dismiss by memorandum and order

filed on January 14, 2004. (ER 30-39.) A separate judgment was entered

on January 15, 2004. (ER 40-41 .)

Marceau filed a notice of appeal on March 4, 2004. (ER 42-43.)

STATEMENT OF FACTS

Marceau's amended complaint contains seven counts, each

apparently asserted against all defendants. In general, Marceau asserts

that (1) the Blackfeet homeowners have purchased homes constructed by

Blackfeet Housing, allegedly acting under the direction and control of HUD;

and (2) the construction was defective due to inadequate materials, and

faulty design and construction. Marceau claims that, as a result of latent

4



defects in materials and design, the homeowners' homes have produced

conditions that have caused illness to themselves and other occupants.

(ER 2, I] 2.)

In count one of the amended complaint, Marceau alleges that certain

federal housing legislation has created a fiduciary trust relationship

between the Blackfeet homeowners and the United States. Marceau

asserts that the United States breached this relationship by allegedly

constructing houses for the homeowners that are unsafe and unsanitary,

giving rise to an independent cause of action for damages. (ER 12-15,

¶¶ 40-53.)

Under count two of the amended complaint, Marceau seeks relief

under the Administrative Procedure Act (APA) for HUD's alleged failure to

comply with the mandates of federal housing legislation. Marceau alleges

that "HUD has an affirmative duty to repair the houses and maintain them

under the mandate of the Native American Housing Assistance and Self-

Determination Act (NAHASDA)," and that the Blackfeet homeowners are

entitled to "declaratory and injunctive relief and to damages, or other

appropriate relief." (ER 16, ¶¶ 62 & 63.)

Count three of the complaint is predicated on alleged imputed rights

of action for violation of federal statute. Marceau bases the claim in that

5



count on (1) the general purpose clause of the United States Housing Act,

set forth in 42 U.S.C. § 1437 (1976); (2) the Congressional declaration of

national policy, found at 42 U.S.C. § 1441 (2000); and (3) the

"Congressional findings" contained in NAHASDA. (ER 17, ¶ 69.) In

general, Marceau asserts that these statutes "oblige" HUD "to provide a

'decent' and 'suitable' living environment for every American family.., to

provide decent, safe and sanitary dwellings for families of lower income...

[and] to repair and maintain Indian Housing." (ER 3, ¶ 6.) Marceau alleges

that HUD has "failed to fulfill its Congressional mandate to provide decent,

suitable, safe, and sanitary housing for members of the Blackfeet Indian

Reservation." (ER 7, ¶ 25.)

Counts four and five of Marceau's amended complaint constitute

claims for alleged breach of implied warranties in contracts with Blackfeet

Housing to sell and lease the homes in question. In count four, Marceau

alleges that Blackfeet Housing sold and leased defective homes to the

homeowners, and thereby breached an implied warranty of habitability.

(ER 17, ¶ 72.) As to count five, Marceau claims that Blackfeet Housing

"breached its implied warranty of merchantability by contracting to sell and

lease homes.., that were defective and unfit for habitation." (ER 18,

¶78.)

6



As to both counts, it is alleged that HUD is responsible as principal

for the breach of implied warranties by Blackfeet Housing, HUD's alleged

"agent." In this regard, Marceau contends that Blackfeet Housing was

created under the auspices and direction of HUD, has been under the total

dominance and direction of HUD, and therefore has become an agent and

instrumentality of HUD. (ER 18 & 19, I}I[ 75 & 80.)

Finally, Marceau alleges tort claims in count six for breach of the

covenant of good faith and fair dealing, and in count seven for "emotional

stress." With respect to the breach of good faith claim, Marceau alleges

that the homeowners were "entitled to rely on the good faith and fair

dealing of Blackfeet Housing and HUD in pursuing their contractual

relationships." (ER 19, I[ 82.) Marceau claims this obligation was

breached when Blackfeet Housing and HUD acted dishonestly and

unreasonably in failing to produce and maintain suitable housing, while

representing that it was doing so. (ER 20, 1[ 87.)

As to count seven, it appears that Marceau asserts an independent

claim for "emotional stress," based upon all of the legal theories advanced

in the other counts of the complaint. (ER21,1[ 90.)



In this appeal, Marceau only addresses the district court's dismissal

of the breach of trust responsibility claim, the claim under the APA, and the

breach of implied warranty claims.

SUMMARY OF ARGUMENT

In this appeal, Marceau challenges the district court's dismissal of his

claims based on (1) an alleged breach of a fiduciary trust relationship

between the United States and the Blackfeet Indian homeowners, (2) for

alleged violation of federal statute under the Administrative Procedure Act,

and (3) for alleged breach of implied warranties in sales agreements

between the Blackfeet homeowners and Blackfeet Housing.

Breach of Trust Claim

The district court correctly dismissed Marceau's Indian trust claim.

Such a claim requires that there be a (1) waiver of sovereign immunity,

together with a claim falling within the terms of the waiver, and (2) a source

of substantive law establishing specific fiduciary duties the government has

failed to perform, which can be fairly interpreted as mandating

compensation for breach of the duties imposed.

Marceau brings his breach of trust claim under the provisions of the

Native American Housing and Self Determination Act (NAHASDA), the

United States Housing Act (USHA), and the National Housing Act. None of
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those enactments can be construed to be a source of a cause of action for

breach of a fiduciary trust relationship.

NAHASDA does not contain a waiver of sovereign immunity, and

none of the other waivers listed in the amended complaint apply to

Marceau's claims under NAHASDA. Further, NAHASDA cannot be

construed to provide a source of substantive law establishing fiduciary trust

duties. Unlike the situation where such a duty has been found to exist, the

United States, under NAHASDA, does not assume control of any property

or resources belonging to Indian tribes. Just the opposite is the case. The

United States provides federal resources to Indian tribes for the operation

of the tribes' housing programs.

The same is true with respect to the United States Housing Act. The

USHA was not enacted specifically for the benefit of Native Americans. It

was generic, low-income housing legislation, which applied to both public

housing located on Indian reservations, as well as public housing

elsewhere. There is nothing in the USHA which supports the

establishment of a trust relationship, or the creation of specific fiduciary

duties which the government must perform on behalf of Native Americans.

Just as under NAHASDA, the government did not assume control over any

tribal property or resources under the USHA. The Act merely provided a

9



statutory framework through which grant funds were made available to

eligible public housing entities for the operation of their housing programs.

Finally, the National Housing Act does not have any application to the

construction of the Blackfeet homes, or any current application to public

housing on Indian lands, and is irrelevant to this action.

APA Claim

Under the APA, a court can only compel agency action unlawfully

withheld, or set aside agency action not in accordance with law. The only

action that may be compelled under the APA is agency action that is legally

required. Under the currently applicable NAHASDA, there is simply no

discrete agency action that HUD is required to take, which may be

compelled by the APA. Also, there is no agency action which may be set

aside at this point, twenty-five years after the construction of the Blackfeet

homes.

Further, under the APA, the United States has only waived its

sovereign immunity for actions seeking relief "other than money damages."

Therefore, regardless of how a claim for relief may be characterized in a

complaint, any claim which is, in fact, a claim for money damages is not

permitted by the APA. In this case, Marceau's claim for relief under the

APA, alleging entitlement to "declaratory and injunctive relief and to

10



damages, or other appropriate relief," is nothing more than a claim for

money damages.

Implied Warranty Claims

The district court correctly found that HUD cannot be held liable

based on alleged breaches of implied warranties in contracts between

Blackfeet Housing and the Blackfeet homeowners. Blackfeet Housing is

purely a tribal entity. Marceau's claims, based upon the singular premise

that contracts entered into with Blackfeet Housing are per se contracts with

the United States, are without foundation.

Further, the district court did not have jurisdiction of Marceau's

breach of warranty claims. Marceau has not demonstrated any applicable

waiver of sovereign immunity which would apply to these claims. Also, the

district court's jurisdiction of the breach of contract claims existed, if at all,

under the "Little" Tucker Act. However, Little Tucker Act jurisdiction is

limited to $10,000, and Marceau's claims here are plainly in excess of that

amount.

Finally, to the extent Marceau's claim for breach of the implied

covenant of good faith and fair dealing alleges a cause of action in tort, it

was clearly subject to dismissal for failure to exhaust the administrative
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procedural prerequisites for such a claim under the Federal Tort Claims

Act.

ARGUMENT

I. STATUTORY AND REGULATORY BACKGROUND TO THE

CLAIMS ASSERTED.

Marceau's claims, in counts one through three of the amended

complaint, are largely predicated upon HUD's alleged failure to comply with

federal housing legislation applicable to public housing on Indian lands. A

brief overview of the relevant statutory and regulatory provisions is helpful

to an understanding of the issues presented in this appeal.

As alleged in Marceau's complaint, the homes upon which this suit is

based were constructed at some point beginning in 1976 or 1977. (ER 5,

I[ 15). During the 1970s, there was no specific statutory enactment

applicable to public housing on Indian lands. The generic provisions of

low-income housing legislation found in the United States Housing Act

(USHA), 42 U.S.C. §§ 1437-1437j (1976), applied to both public housing

located on an Indian reservation, as well as public housing located

elsewhere. See 42 U.S.C. § 1437a(6)-(7) (1976) (defining "public housing

agency" to include entities "authorized" by, among other governmental

12



agencies, "Indian tribes" to "engage in or assist in the development or

operation of low-income housing").

Like many federal grant statutes, the USHA functioned as a legal

mechanism through which Congress both authorized itself to appropriate

money up to a certain amount for certain purposes set forth in the statute

(see 42 U.S.C. 9 1437g(c) (1976)), and authorized and directed the

secretary of a federal agency to award, or lend, any appropriated funds to

eligible grantees (see 42 U.S.C. 99 1437b, 1437c, 1437f, 1437g(a), &

1439(d) (1976).) In 1976, local housing authorities could apply for loans to

finance the "development, acquisition, or operation of low-income housing

projects," see 42 U.S.C. 9 1437b (1976), as well as for outright grants for

the same purposes. See 42 U.S.C. 9§ 1437c, 1437d(a), 1437g (1976).

However, contrary to the suggestions in Marceau's amended

complaint, the USHA never included any authority for HUD to create, or

otherwise organize, a local public housing authority or Indian housing

authority. Rather, HUD's regulations merely set forth HUD's criteria for

recognizing a housing authority as having been duly established under

state, local, or tribal law, and therefore eligible to be a grantee of funding

and other benefits made available by Congress under the USHA. _

24 C.F.R. 9 811.104 (1976)(public housing authorities); 24 C.F.R.
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§§ 805.108-805.109 (1976)(Indian housing authorities). Everything in the

USHA was - and, with respect to non-Indian housing authorities, remains

today - written in terms of arm's-length relations between HUD, as a

grantee agency, and independent local housing authorities, as non-federal

applicants and grantees.

During this era, HUD implemented, by regulation, a "Mutual Help

Homeownership Opportunity Program" (MHHOP) on Indian lands to help

meet the needs of low-income Indian families. The homes at issue in this

action were built under this regulatory program, which was created under

the authority of Section 5(h) of the USHA. Pursuant to this section,

housing authorities could sell public housing to low-income families under

"such terms and conditions as [HUD] may determine by regulation." 42

U.S.C. § 1437c(h) (1976). Under the MHHOP, an Indian housing authority,

such as Blackfeet Housing, could apply to HUD for loan funds to enable the

housing authority to develop public housing designed for sale to eligible

tribal members. 24 C.F.R. §§ 805.404(a), 805.415, 805.416, 805.421,

805.422 (1976).

It was not until 1988, well after the completion of the Blackfeet homes

in question, that Congress enacted specific Indian housing legislation with

the passage of the Indian Housing Act. The act moved all Indian public

14



housing programs to a separate "Title I1" of the USHA. That enactment

also provided express statutory authority for the MHHOP under 42 U.S.C. §

1437bb (1988), which was largely identical to HUD's prior regulatory

program.

Since then, Congress has moved Indian housing programs out of the

USHA altogether, via the Native American Housing Assistance and Self-

Determination Act of 1996 (NAHASDA), codified at 25 U.S.C. §§ 4101 et.

seq. HUD involvement with Indian public housing programs is now

controlled exclusively by that enactment and its implementing regulations.

This historical overview is important in reviewing Marceau's claims in

this case. In his amended complaint, and again in his brief on appeal,

Marceau often refers to these enactments interchangeably, as if they

collectively comprise the body of law applicable to this action. That is not

the case. Each enactment is applicable only to the time period when it was

in effect. To the extent Marceau's claims pertain to the actual construction

of the Blackfeet homes in the late 1970's, the USHA applies to those

claims. If Marceau is challenging HUD's performance of a present-day

duty, NAHASDA would apply. The Indian Housing Act, in effect from 1988

through 1997, has no application to either the construction of the homes, or

15



any present-day actions of HUD with regard to Indian public housing, and

is therefore irrelevant to this case.

II. THE DISTRICT COURT CORRECTLY DISMISSED MARCEAU'S

CLAIM BASED ON ALLEGED BREACH OF THE UNITED STATES'

TRUST RESPONSIBILITY TO INDIANS.

Standard of Review

Dismissal on the pleadings pursuant to Fed. R. Civ. P. 12 is reviewed
de novo. See Turner v. Cook, 362, F.3d 1219, 1225 (9th Cir. 2004).

The existence of subject matter jurisdiction is a question of law

reviewed de novo. See Coyle v. P.T. Garuda Indonesia, 363 F.3d

979, 984 n. 7 (9th Cir. 2004). A dismissal for failure to state a claim

pursuant to Fed. R. Civ. P. 12(b)(6) is similarly reviewed de novo.
See Decker v. Advantage Fund, Ltd., 362 F.3d 593, 595-96 (9th Cir.

2004).

A. An Action for Breach of the United States' Trust

Responsibility to Indians Must Include an Effective Waiver
of Sovereign Immunity, Together with a Source of Law

Establishing Specific Fiduciary Duties.

In count one of the amended complaint, Marceau alleges that the

foregoing federal housing legislation, as well as other enactments, have

created a fiduciary trust relationship between the individual Blackfeet Indian

homeowners and the United States. Marceau then asserts that the United

States has breached this relationship by allegedly constructing houses for

the Blackfeet homeowners that are unsafe and unsanitary, giving rise to an

independent cause of action for damages.
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Under this claim, Marceau attempts to fashion a cause of action

against the United States under the Supreme Court's decisions in United

States v. Mitchell, 445 U.S. 535 (1980) (Mitchell I), and United States v.

Mitchell, 463 U.S. 206 (1983) (Mitchell II), and their progeny. Mitchell I and

Mitchell II serve as "path-marking precedents" on the question of whether

a statute can be fairly interpreted as mandating compensation based upon

a breach of the federal government's trust responsibilities to Indian tribes.

In Mitchell I, the court considered whether the Indian General

Allotment Act of 1887 authorized the award of damages against the United

States for alleged mismanagement of forests located on lands allotted to

Indians under the Act. Under the General Allotment Act, the government

had allotted all of the land on the Quinault Reservation in trust to individual

members of the tribe. However, other enactments of Congress required

the Secretary of the Interior to manage the forests on the reservation, sell

the timber, and pay the proceeds of the sales to the allottees.

An action was brought under the Indian Tucker Act by the individual

allottees of the Quinault Tribe, as well as the tribe itself, against the

government for alleged mismanagement of the timber resources, and for

breach of a fiduciary duty owed to them by the United States, as trustee of

the lands allotted under the General Allotment Act.
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The Supreme Court ultimately rejected the claim, finding that

although title to the property remained in the United States, the allottees

retained primary responsibility for managing the land. The court said:

We conclude that the Act created only a limited trust

relationship between the United States and the allottee that

does not impose any duty upon the Government to manage
timber resources.

The Act does not unambiguously provide that the United States

has undertaken full fiduciary responsibilities as to the

management of allotted lands... [the Act] indicate[s] that the

Indian allottee, and not a representative of the United States, is

responsible for using the land for agricultural or grazing

purposes. Furthermore, the legislative history of the Act plainly

indicates that the trust Congress placed on allotted lands is of

limited scope. Congress intended that, even during the period
in which title to allotted land would remain in the United States,

the allottee would occupy the land as a homestead for his

personal use in agriculture or grazing. (citations omitted) Under
this scheme, then, the allottee, and not the United States, was

to manage the land.

Mitchell I, 445 U.S. at 542,543.

However, the case was back before the Supreme Court three years

later in Mitchell II, 463 U.S. 206 (1983). On that occasion, the court looked

to a network of other regulations and statutes, and found that the United

States did indeed have a judicially enforceable fiduciary duty to manage

the forests on the allotted lands. The court contrasted the "bare trust"

created by the General Allotment Act considered in Mitchell I, with the
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statutes and regulations considered in Mitchell II, and found that the latter

gave the federal government full responsibility to manage Indian resources

and land for the benefit of the Indians. The court emphasized that the

federal government actually exercised "literally daily supervision over the

harvesting and management of tribal timber," and placed under federal

control "[v]irtually every stage of the process." Mitchell II, 463 U.S. at 222.

The court concluded that a "fiduciary relationship necessarily arises when

the Government assumes such elaborate control over forests and property

belonging to Indians." Id. at 225.

Twenty years later, the Supreme Court issued two opinions on the

same date, which serve to further define and delineate the parameters of a

breach of trust responsibility claim: United States v. Navajo Nation, 537

U.S. 488 (2003) (hereinafter "Navajo Nation"), and United States v. White

Mountain Apache Tribe, 537 U.S. 465 (2003) (hereinafter "White

Mountain").

In Navajo Nation, the tribe brought an action under the Indian Tucker

Act alleging that the government had breached its trust obligations to the

tribe under the Indian Mineral Leasing Act of 1938 (IMLA), in connection

with the Secretary of Interior's approval of coal lease amendments

negotiated by the tribe and Peabody Coal Company. The court examined
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the tribe's claim under Mitchell I and Mitchell II, and held that the claim for

compensation failed, because the claim did not "derive from any liability-

imposing provision of the IMLA or its implementing regulations." Nava_.Lo

Nation, 537 U.S. at 493.

In so holding, the court set forth an instructive analysis of a cause of

action under the Indian Tucker Act for breach of the government's trust

responsibilities to Indian tribes, and made clear that there is a fundamental

distinction between the general trust relationship between the United

States and Indian people, and a cause of action for damages for breach of

fiduciary relationship created by statute. The court said:

To state a claim cognizable under the Indian Tucker Act,

Mitchell I and Mitchell II thus instruct, a Tribe must identify a

substantive source of law that establishes specific fiduciary or

other duties, and allege that the Government has failed
faithfully to perform those duties. See 463 U.S., at 216-17, 219,

103 S.Ct. 2961. If that threshold is passed, the court must then
determine whether the relevant source of substantive law 'can

fairly be interpreted as mandating compensation for damages

sustained as a result of a breach of the duties [the governing

law] impose[s].' Id., at 219, 103 S.Ct. 2961. Although 'the

undisputed existence of a general trust relationship between

the United States and the Indian people' can 'reinforc[e]' the

conclusion that the relevant statute or regulation imposes

fiduciary duties, id., at 225, 103 S.Ct. 2961, that relationship

alone is insufficient to support jurisdiction under the Indian

Tucker Act. Instead, the analysis must train on specific rights-

creating or duty-imposing statutory or regulatory prescriptions.

Those prescriptions need not, however, expressly provide for

money damages; the availability of such damages may be
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inferred. See id., at 217, n. 16, 103 S.Ct. 2961 ('[T]he

substantive source of law may grant the claimant a right to

recover damages either expressly or by implication.' (internal

quotation marks and citation omitted by the court)).

Navajo Nation, 537 U.S. at 506.

The court went on to hold that the IMLA had "no obligations

resembling the detailed fiduciary responsibilities that Mitchell II found

adequate to support a claim for money damages." Id_=.at 507. In this

regard, the court said:

Unlike the 'elaborate' provisions before the Court in Mitchell II,

463 U.S., at 225, 103 S.Ct. 2961, the IMLA and its regulations

do not 'give the Federal Government full responsibility to

manage Indian resources.., for the benefit of the Indians,' id.,
at 224, 103 S.Ct. 2961. The Secretary is neither assigned a

comprehensive managerial role nor, at the time relevant here,

expressly invested with responsibility to secure 'the needs and
best interests of the Indian owner and his heirs.' Ibid. (internal

quotation marks omitted by the court) (quoting 25 U.S.C. §

406(a)).

Navajo Nation, 537 U.S. at 507-08.

The court also pointed out that the IMLA was actually designed to

i ""enhance tribal self-determinat on by giving the tribes the lead role in

negotiating their mining leases. The court recognized that this "ideal of

Indian self-determination is directly at odds with Secretarial control over

leasing." Navajo Nation, 537 U.S. 508.
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At the other end of the spectrum is the court's decision in White

Mountaiq. In that case, the tribe again brought suit against the United

States for not properly maintaining Fort Apache, a historic site located on

the tribe's reservation. In 1960, Congress provided, by statute, that the fort

would be held by the United States in trust for the White Apache Tribe,

subject to the right of the Secretary of Interior to use the land and

improvements when needed. The government exercised this right, and

physically occupied approximately 30 of the post's buildings. The court

found these circumstances sufficient to impose a fiduciary duty, which was

actionable under the Indian Tucker Act for failure to properly maintain the

site. In so holding, the court said:

The 1960 Act goes beyond a bare trust and permits a fair

inference that the Government is subject to duties as a trustee

and liable in damages for breach. The statutory language, of

course, expressly defines a fiduciary relationship in the
provision that Fort Apache be 'held by the United States in trust

for the White Mountain Apache Tribe.' 74 Stat. 8. Unlike the

Allotment Act, however, the statute proceeds to invest the

United States with discretionary authority to make direct use of

portions of the trust corpus. The trust property is 'subject to the

right of the Secretary of the Interior to use any part of the land

and improvements for administrative or school purposes for as

long as they are needed for the purpose,' ibid., and it is

undisputed that the Government has to this day availed itself of
its option. As to the property subject to the Government's

actual use, then, the United States has not merely exercised

daily supervision but has enjoyed daily occupation, and so has
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obtained control at least as plenary as its authority over the
timber in Mitchell II.

White Mountain, 537 U.S. at 474-75.

A fair reading of the foregoing cases reveals that a cause of action

for breach of the government's trust responsibilities must include the

following: 1) a waiver of sovereign immunity, together with a claim falling

within the terms of the waiver, White Mountain, 537 U.S. at 472; and 2) a

substantive source of law establishing specific fiduciary duties the

government has failed to perform, which can be fairly interpreted as

mandating compensation for the government's breach of the duties

imposed. Navajo Nation, 537 U.S. at 506.

Critical to the analysis of the latter requirement is whether the federal

government has actually assumed control of Indian property and resources

for the benefit of an Indian tribe or people, and the degree of control

exercised. Where, as in Mitchell II and White Mountain, the government

actually assumes control of Indian property and resources and exerts

extensive, pervasive control and supervision of the property, judicially

enforceable fiduciary trust responsibilities may be found. If, on the other

hand, the government does not assume control of Indian property, and
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exercises only oversight responsibility, as in Mitchell I and Navajo Nation,

such a relationship cannot be found.

In support of the Indian trust responsibility claim in count one of the

amended complaint, Marceau contends that an enforceable trust and

fiduciary relationship was created between Blackfeet Indian homeowners

and the United States by 1) the Native American Housing and Self-

Determination Act of 1996 (NAHASDA), codified at 25 U.S.C. § 4101 et

seq.; 2) the United States Housing Act of 1937 (USHA), 42, U.S.C.

§ 1401, etseq.; and 3)the National Housing Act at 12 U.S.C. §§ 1702-

1705. Each of these enactments will be examined under the guidance of

the recent Supreme Court precedent discussed above, to determine

whether they could give rise to a cause of action for breach of a trust

responsibility to support Marceau's claims in count one.

B. Marceau Does Not Have a Viable Claim for Breach of Trust

Responsibility under the NAHASDA.

As discussed above, HUD involvement with Indian public housing is

now controlled exclusively by NAHASDA. Therefore, to the extent

Marceau alleges a breach of a current HUD duty or responsibility,

NAHASDA controls. However, NAHASDA does not provide an effective
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waiver of sovereign immunity, or create a fiduciary trust relationship

enabling Marceau to seek damages.

1. Marceau's Breach of Trust Claim under the NAHASDA Does

Not Have an Effective Waiver of Sovereign Immunity.

In his brief, Marceau takes the position that an express waiver of

sovereign immunity is not necessary to a claim for breach of Indian trust

responsibility. Marceau argues that "a waiver of sovereign immunity may

also be found where the government creates such a comprehensive

statutory and regulatory scheme that it gives rise to a cause of action for

breach of trust relationship." (Marceau's Br. p. 14). No proposition could

be more erroneous or unsupported as a matter of law. Each of the

Supreme Court's trust responsibility cases discussed above begins with an

analysis of whether there has been an effective waiver of sovereign

immunity. (See, e.___L.,Mitchell I, 445 U.S. at 538, "[i]t is elementary that

'[t]he United States, as sovereign, is immune from suit save as it consents

to be sued..., and the terms of its consent to be sued in any court define

that court's jurisdiction to entertain the suit .... [a] waiver of sovereign

immunity 'cannot be implied but must be unequivocally expressed;" Mitchell

II, 463 U.S. at 212, "[lit is axiomatic that the United States may not be sued

without its consent and that the existence of consent is a prerequisite for
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jurisdiction;" Navajo Nation, 537 U.S. at 503, same; and White Mountain

Apache, 537 U.S. at 472, "[j]urisdiction over any suit against the

Government requires a clear statement from the United States, waiving

sovereign immunity,.., together with a claim falling within the terms of the

waiver .... The terms of consent to be sued may not be inferred, but must

be 'unequivocally expressed'... "). Therefore, it is abundantly clear that

an action for the alleged breach of Indian trust responsibility, like all other

actions against the United States, requires an explicit waiver of sovereign

immunity. 2

NAHASDA itself does not contain a waiver of sovereign immunity.

However, Marceau has set forth a list of statutes in his amended complaint

which do provide for limited waivers of sovereign immunity by the United

States: 42 U.S.C. § 1404a applicable to United States Housing Act

2It should also be noted that Marceau misrepresents the language of
Justice Powell's dissent in Mitchell II. It is stated in Marceau's brief that

"[Congress]... has effectively reversed the presumption that absent

'affirmative statutory authority,'.., the United States has not consented to

be sued for damages...", citing Mitchell II, 463 U.S. at 228, 229-30.
(Marceau's Br. p. 16). However, the language quoted by Marceau is

actually taken from Justice Powell's criticism of the majority opinion, not in

reference to action by Congress. The full quotation is "[t]oday, the Court

appears disinterested in the intent of Congress. It has effectively reversed

the presumption that absent 'affirmative statutory authority'.., the United

States has not consented to be sued for damages."
25



functions; 28 U.S.C. § 1346(a)(2) known as the "Little" Tucker Act; and 12

U.S.C. § 1702 of the National Housing Act. Marceau does not identify

which of these waivers purportedly attach to each of the counts of the

amended complaint. However, none of the waivers extend to Marceau's

claim of breach of trust responsibility under NAHASDA.

The Housing Act of 1948 enacted a "sue and be sued" clause,

codified at 42 U.S.C. § 1404a, pertaining to HUD's functions under the

USHA, which provides, in part, as follows:

The Secretary of Housing and Urban Development may sue
and be sued only with respect to its functions under the United

States Housing Act of 1937, as amended [42 U.S.C.A. § 1437

et seq.].

The express language of this section only extends a limited waiver of

sovereign immunity to HUD's functions under the USHA. NAHASDA is not

a part of the USHA. As discussed above, with the passage of the

NAHASDA in 1996, Congress completely removed Indian housing

programs from the USHA. Consequently, the limited waiver of sovereign

immunity provided for HUD's functions under the USHA does not extend to

NAHASDA.

Marceau's claim also does not fall within the limited waiver of

sovereign immunity in 12 U.S.C. § 1702. That section is contained within
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the National Housing Act, codified at 12 U.S.C. § 1701, et seq. Section

1702 provides, in part, as follows:

The Secretary shall, in carrying out the provisions of this

subchapter and subchapters II, III, V, VI, VII, VIII, IX-B, and X of

this chapter, be authorized, in his official capacity, to sue and

be sued in any court of competent jurisdiction, State or Federal.

Again, this section contains a very limited waiver of sovereign

immunity for the functions expressly enumerated. NAHASDA is not a part

of the National Housing Act, and the waiver of sovereign immunity for the

subchapters listed above has no application to Marceau's claims under

NAHASDA, or any other claim for that matter.

The final waiver listed in the amended complaint is 28 U.S.C.

§ 1346(a)(2), commonly referred to as the "Little" Tucker Act. That section

could provide a waiver of sovereign immunity for a breach of trust

responsibility claim. In fact, each of the Supreme Court cases set forth

above were originally brought in the Court of Federal Claims under either

the "Big" Tucker Act, codified at 28 U.S.C. § 1491, or the Indian Tucker Act,

set forth in 28 U.S.C. § 1505.

However, the "Little" Tucker Act only provides jurisdiction in federal

district courts for claims of up to $10,000. 28 U.S.C. § 1346(a)(2). For

claims exceeding that amount, jurisdiction lies with the Court of Federal
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Claims under the "Big" Tucker Act. In this case, Marceau's claims are

plainly in excess of $10,000, and the Blackfeet homeowners have declined

the opportunity to expressly limit their claims to the jurisdictional amount in

their amended complaint.

Consequently, there is no waiver of sovereign immunity applicable to

Marceau's claim of breach of trust under the NAHASDA.

2. NAHASDA Does Not Provide a Source of Substantive Law

Establishing Fiduciary Trust Duties and Responsibilities.

Even if Marceau limited the breach of trust claims to the $10,000

limit, those claims would not be justiciable; NAHASDA cannot be construed

to provide a source of substantive law establishing fiduciary trust duties, or

interpreted as mandating compensation for violation of such a duty. Unlike

the situation in Mitchell II and White Mountain, the government does not

assume control of a__0_yproperty or resources belonging to an Indian tribe

under the NAHASDA, nor does it exercise extensive control of property

held in trust for Indians. In fact, the name of the enactment - "the Native

American Housing and Self-Determination Act" - suggests that the

legislation is designed to create the very antithesis of such a relationship.

NAHASDA is a block grant program which provides only limited

oversight and monitoring by the federal government. Under NAHASDA,
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HUD provides funding for housing programs and activities to tribal

recipients. NAHASDA replaced the Indian Housing Act, and a myriad of

other housing programs for Native Americans, with a single Indian Housing

Block Grant program, effective October 1, 1997. The regulations at 24

C.F.R. Part 1000, promulgated by HUD after negotiated rulemaking with

tribal representatives, pursuant to 25 U.S.C. 9 4116(b), implement

NAHASDA.

Under NAHASDA, HUD makes block grants, in amounts entirely

determined by formula, directly to the recipient of a tribe to carry out

affordable housing activities every fiscal year. 25 U.S.C. §9 411 l(a), 4152,

24 C.F.R. 9 1000.201, 1000.301-1000.340. A recipient may be a tribe, or a

tribe may designate a recipient, known as a Tribally Designated Housing

Entity, which can be an Indian housing authority. 25 U.S.C. 9§ 4103(18)

and (21), 24 C.F.R. § 1000.202. A Tribally Designated Housing Entity can

be designated by resolution of the Indian tribe, or, when such authority has

been delegated by the tribe's governing body, by resolution of a tribal

committee. 24 C.F.IR. 9 1000.206.

In order to receive a block grant, an Indian tribe must submit to HUD

an Indian Housing Plan that meets certain requirements, as determined by

HUD in its review. 25 U.S.C. 9 411 l(b), 24 C.F.R. § 1000.201. However,
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the housing plan is to be "locally driven," 24 C.F.R. § 1000.220, and upon

approval of the plan, the recipient has the responsibility for running the

housing program, which includes using grant funds to provide for the

continued maintenance and efficient operation of housing. 25 U.S.C.

§ 4133. The recipient is also to ensure long-term compliance with

NAHASDA, and is responsible for monitoring grant activities, ensuring

compliance with applicable federal requirements, and monitoring

performance goals under the housing plan. 25 U.S.C. § 4163(a), 24 C.F.R.

§1000.502(a).

The goal of NAHASDA is to provide a great deal of autonomy to the

tribes in establishing and operating their housing programs. Congressman

Lazio, a sponsor of the NAHASDA legislation, emphasized this goal in the

Congressional Record:

This is the most important piece of legislation this body has

ever considered with regard to Indian housing... Because of

the unique nature of government-to-government relationship
between Indian tribes and the American Government, as well

as the value of having communities solve local problems Indian

housing authorities should have greater flexibility in providing

assistance to their members...Tribal governments and

housing authorities should also have the ability and

responsibility to strategically plan their own communities'

development, focusing on the long-term health of the

community and the results of their work, not over burdened by

excessive regulation. Providing the maximum amount of

flexibility in the use of housing dollars, within strict
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accountability standards, is not only a further affirmation of the
self-determination of tribes, it allows for innovation and local

problem-solving capabilities that are crucial to the success of

any community-based strategy.

142 Con& Rec. E507-01 (daily ed. March 29, 1996)(Extension of Remarks

of Rep. Lazio).

In light of the above, it is clear that the purpose of the NAHASDA is to

provide autonomy and flexibility to the tribes in using their block grants.

HUD's role under the Act is as financier and funding agent, with limited

oversight responsibility to ensure that recipients use the grant funds for

eligible activities in accordance with their own housing plans, as well as

NAHASDA and its implementing regulations. 3 As recognized by the

Supreme Court in Navajo Nation, the goal of Indian self-determination in a

legislative enactment is directly at odds with federal control of the program.

Therefore, NAHASDA is dramatically different from the statutory

schemes involved in Mitchell I and White Apache Tribe. Rather than

assume control of tribal property and resources, HUD provides the Indian

3HUD's oversight responsibilities principally entail an annual review of

the recipient's performance. 24 C.F.R. § 1000.520. HUD may also

conduct an audit or review of a recipient for various reasons, including to
verify the accuracy of information contained in annual reports submitted,

and to determine if the recipient has carried out eligible activities in a timely

manner and is in compliance with the recipient's housing plan. 25 U.S.C.
§ 4165(b)(1), 24 C.F.R. § 1000.520.
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tribes with federal resources for the operation of the tribe's housing

programs. Further, rather than exercising plenary control of the grant

funds, the NAHASDA provides for tribal control, subject only to HUD

oversight to ensure funds are expended in accordance with the goals and

purposes of the NAHASDA.

C. Marceau Does Not Have a Viable Claim for Breach of Trust

Responsibility under the United States Housing Act.

1. The United States Housing Act Does Not Provide a

Source of Substantive Law Establishing Fiduciary Trust

Responsibilities.

As set forth above, at the time the Blackfeet homes were built in the

1970s, there was no specific statutory enactment applicable to public

housing on Indian lands. Instead, HUD involvement with Indian public

housing was controlled by the United States Housing Act (USHA), 42

U.S.C. §§ 1437-1437j (1976). Therefore, to the extent Marceau alleges a

breach of trust responsibility relating to the construction of their homes, the

USHA would be the pertinent statutory enactment. However, reliance on

the USHA to support a claim for breach of trust relationship is equally

unavailing.

As discussed, there does exist a limited waiver of sovereign immunity

with respect to HUD's functions under the USHA. However, the USHA
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does not support the remaining requirements for a breach of trust action;

the Act simply cannot be construed as creating a trust relationship

imposing specific fiduciary duties the government is required to perform for

Indian tribes or Indian people. In fact, the USHA was not enacted

specifically for the benefit of Native Americans. It was generic, low-income

housing legislation, which applied to both public housing located on an

Indian reservation, as well as public housing elsewhere. There is

absolutely no language in the USHA which supports the establishment of a

trust relationship, or the creation of specific fiduciary or other duties which

the government must perform on behalf of Native Americans.

In addition, just as with NAHASDA, the government did not hold any

property belonging to Indians in trust under the USHA, or exercise control

over tribal property or resources; just the opposite was true. The USHA

provided a statutory framework through which Congress authorized and

directed the secretary of a federal agency to award, or lend, appropriated

funds to eligible grantees. (See 42 U.S.C. §§ 1437b, 1437c, 1437f,

1437g(a), and 1439(d) (1976).) However, it plainly did not provide a

program for the federal government itself to construct, manage, and/or

maintain public housing. The Act simply provided federal grant funds to

eligible grantees, including Indian housing authorities, for the development
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of their low-income housing programs. See 42 U.S.C. § 1437 (1976)

(expressing the USHA's intention "to assist the several States and their

political subdivisions" and "to vest in local public housing agencies the

maximum amount of responsibility in the administration of their housing

programs"); see also 42 U.S.C. § 1437(a)(1 )(2000)(current USHA language

virtually identical).

Moreover - and most significantly for purposes of this litigation -

HUD's regulatory framework under the USHA for the Indian housing

program involved in this litigation (MHHOP), provided for the purchase by

eligible tribal members of housing units constructed by an Indian housing

authority, thereby ending any further HUD involvement with the houses. As

will be described below, the regulations expressly required both that the

homebuyer assume responsibility for maintaining the houses from the date

of initial occupancy, and that the homebuyer pursue any warranty claims

through his seller, the Indian housing authority, rather than through HUD.

As discussed, at the time the Blackfeet houses were constructed,

HUD's entire Indian housing program was authorized by the USHA,

Section 5(h), which simply authorized housing authorities to sell public

housing to low-income families under "such terms and conditions as [HUD]

may determine by regulation." 42 U.S.C. § 1437c(h) (1976). By 1976,
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HUD had implemented under this authority the regulatory Mutual Help

Homeownership Opportunity Program (MHHOP). 24 C.F.R. §§ 805.401-

805.430 (1976). Under MHHOP, an Indian housing authority could apply to

HUD for loan funds to enable the housing authority to develop public

housing designed for sale to eligible members of a tribe, pursuant to

contracts akin to lease-purchase agreements. 24 C.F.R. §§ 805.404(a),

805.415,805.416, 805.421,805.422 (1976). MHHOP homebuyers had to

be able to afford monthly payments to lease and purchase the homes. See

24 C.F.R. §§ 805.406(a)-(c), 805.416 (1976). Moreover, consistent with

the words "Mutual Help" in the program's name, MHHOP homebuyers were

required to make a significant contribution to the construction or other

creation of their homes, in the form of a donation of land, work, cash,

materials, or equipment. 24 C.F.R. §§ 805.408 - 805.412 (1976).

Then, from the date of their initial occupancy of their homes, the

homebuyers assumed responsibility for the maintenance of their homes.

The Indian housing authority retained the right to inspect a homebuyer's

premises during the lease period, to ensure the home was being

maintained in a manner that protected the housing authority's interest in

the home, should the homeowner default on his payment obligations under

the purchase agreement and cause the house to be foreclosed upon (.see
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24 C.F.R. §§ 805.417(b), 805.418(a)(2)). However, HUD regulations

provided that:

The Homebuyer shall be responsible for maintenance of the

Home, including all repairs and replacements (including repairs

and replacements necessitated by damage from any cause).

The [Indian housing authority] shall not be obligated to pay for

or to provide any maintenance of the Home other than the

correction of warranty items reported during the applicable

warranty period.

24 C.F.R. § 805.418(a)(1 )(1976). Only if the homebuyer failed to perform

maintenance to such an extent that a condition hazardous to life, health, or

safety was created, would an Indian housing authority be required to abate

the condition; but even then, the cost of doing so was charged to the

homebuyer, 24 C.F.R. § 805.418(a)(2)(1976); and in no event was HUD

ever responsible.

But most significant to Marceau's claims herein that defective

materials were used in the construction of the homeowners' houses, the

applicable regulations expressly placed the responsibility for asserting any

warranty claims for defective materials on the homeowner, stating:

On or before commencement of occupancy of each Home, the

IHA shall furnish the Homebuyer with a list of applicable

contractor's, manufacturers' and suppliers' warranties,

indicating the items covered and the periods of the warranties.
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Independent of... IHA inspections..., it shall be the

responsibility of the Homebuyer during the period [between

determination of the purchase price stated in the contract and

the date of move-in] and subsequently for the duration of the

applicable warranties, to promptly inform the IHA of any

deficiencies arising during the warranty periods (including

manufacturers' and suppliers' warranties) so that the IHA may

enforce any rights under the applicable warranties.

24 C.F.R. §§ 805.417(a)(2), 805.417(b)(1976). In this manner, HUD

regulations expressly set forth and made clear the means through which

MHHOP homebuyers could assert warranty claims against any

manufacturer or supplier of materials for the homes they bought. A

homeowner simply needed to inform the Indian housing authority of the

basis for such a warranty claim in a timely fashion, so that the housing

authority could assert such claims against the manufacturers or suppliers

on the homeowner's behalf. The Indian housing authorities were in a

position to enforce such warranties, because they had contractual

relationships with the developers, architects, and other contractors that

they had hired to construct or otherwise develop the housing in question.

In this case, the Blackfeet homeowners have eschewed more traditional

warranty claims, or tort-based products liability claims, against the

manufacturer or supplier of the materials, in favor of more elaborate claims

against the federal government and the tribe's housing authority.
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In addition, contrary to Marceau's claims otherwise, HUD did not,

under the regulations, dictate to Indian housing authorities what type of

materials were to be used in their development projects. The development

regulations quite simply required building materials to be (1) those that

were in compliance with the Minimum Property Standards that HUD had

issued for its FHA-insured housing programs, or (2) those that HUD might

approve separately as providing "an acceptable level of structural

soundness, durability, economy of maintenance or operation, and

usability." (See 24 C.F.R. § 805.212 (1976), referring to the MPS

regulations in 24 C.F.R. Part 200, Subpart S (1976), which in turn, at 24

C.F.R. § 200.929(b), incorporate the three-volume MPS themselves; see

also HUD Handbook 7440.1 (1976), section 3-5, pages 3-19 to 3-21,

similarly referring to the MPS and authorizing variations.) If an Indian

housing authority submitted project plans providing for use of materials

which complied with the Minimum Property Standards, HUD was obligated

to approve the submission.

Therefore, the USHA did not provide for the assumption of

government control of any tribal property or resources, and it did not

establish specific fiduciary duties that the government must perform on

behalf of Native Americans. Rather, just as under NAHASDA, all relevant
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responsibilities created under the USHA and the MHHOP resided with

Indian housing authorities and home purchasers. 4

Moreover, as the following discussion demonstrates, the USHA

cannot be remotely construed as mandating compensation to Native

Americans, or anyone else.

2. The United States Housing Act Does Not Create a Private

Right of AcUon Against the United States for Damages.

Marceau criticizes the district court for applying the "now outdated"

analysis from Cort v. Ash, 422 U.S. 66 (1975) to determine whether the

federal housing enactments create a private right of action. Marceau

argues that Cort v. Ash was "overruled" by Mitchell II, and that the creation

of fiduciary relationship does not depend on Congress' intent to create a

private right of action. (Marceau's Br. p. 16). What Marceau fails to

recognize, however, is that the amended complaint not only includes a

claim for breach of trust responsibility (count one), but also a claim based

4 Marceau contends that other courts have found HUD's control over

housing projects "sufficient to invoke Indian Trust Responsibility," entitling
the injured Indian parties a right to sue. In support of this claim, Marceau

cites Dewakuku v. Martinez, 226 F.Supp.2d 1199, 1202-1204 (D. Ariz.

2002). (Marceau Br., p. 18, 19). However, this decision involved
consideration of a claim under the Administrative Procedure Act, and did

not discuss, or even mention, the government's liability under an Indian

trust responsibility claim in any manner.
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on the alleged creation of an implied private right of action under

Congressional declarations of housing policy in 42 U.S.C. § 1441 and 42

U.S.C. § 1437 (count three). The parties briefed the latter issue

extensively in the district court. (See Brief in Support of Motion to Dismiss,

January 31, 2003, pp. 8-16, (CR 23); Response to HUD's Motion to

Dismiss, April 4, 2003, pp. 5-11 (CR 37).) In its memorandum and order

granting HUD's motion to dismiss, the district court recognized that an

action may be created against HUD by either "a private right of action

[which] may be implied from a statute's language and structure," or for

breach of trust responsibility under the "judicially created 'Mitchell'

Doctrine.'" (ER 32.) Consequently, the court plainly recognized and

considered both theories advanced by Marceau; it was in connection with

the alleged creation of the implied right of action that the court cited Cort v.

Ash, not the breach of trust claim.

Although not specifically addressed in Marceau's brief, the district

court correctly concluded that neither 42 U.S.C. § 1437 nor 42 U.S.C.

§ 1441 can be construed to create a private right of action to enforce the

provisions against HUD. A review of those sections readily reveals that

they do not expressly create an obligation on HUD to provide housing to
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anyone, let alone the expansive duties which Marceau implausibly asserts

in the amended complaint.

Section 1437 of the Housing Act is entitled declaration of policy, and

at the time the Blackfeet homes were constructed in 1976, provided, in

pertinent part, as follows:

It is the policy of the United States to promote the general

welfare of the Nation by employing its funds and credit, as

provided in this chapter, to assist the several States and their

political subdivisions to remedy the unsafe and unsanitary

housing conditions and the shortage of decent, safe, and

sanitary dwelling for families of low income and, consistent with

the objectives of this chapter, to vest in local public housing

agencies the maximum amount of responsibility in the
administration of their housing programs. (Emphasis added.)

The "declaration of nation housing policy" in Section 1441 is written in

similar terms, and provides in most relevant part as follows:

The Congress declares that the general welfare and security of
the Nation and the health and living standards of its people

require housing production and related community

development sufficient to remedy the serious housing shortage,
the elimination of substandard and other inadequate housing

through the clearance of slums and blighted areas, and the

realization as soon as feasible of the goal of a decent home

and a suitable living environment for every American family ....

42 U.S.C. § 1441 (2000) (emphasis added). The provision goes on to state

a "policy" of "encourag[ing] and assist[ing].., local public bodies.., to

undertake positive programs of encouraging and assisting the development
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of... the production.., of housing of sound standards of design,

construction, livability, and size for adequate family life." Id. (emphasis

added).

Both provisions speak in terms of HUD generally providing, through

HUD programs, federal "assist[ance]" to local entities, including "States and

political subdivisions" and "local public bodies," to enable those entities to

try and achieve "as soon as feasible" the ultimate societal goals stated. 42

U.S.C. §§ 1437, 1441. Consequently, while Congress, via 42 U.S.C. §§

1437 and 1441, certainly set forth for HUD "broad future objectives on a

grand scale which are to be accomplished over a period of many years,"

Congress did not expressly "impose upon HUD" the "absolute, fixed

obligations to maintain suitable dwellings." Alexander v. HUD, 555 F.2d

166, 171 (7th Cir. 1977) (further holding that "establishment of

Congressional objectives, while certainly affording benefits to those eligible

to partake of programs designed to attain those objectives, is not

tantamount to a warranty that such objectives will be attained." Id.)

Consequently, there is plainly no express authority under the

language of either 42 U.S.C. §§ 1437 or 1441 for the obligation that

Marceau seeks to enforce against HUD in count three of the complaint.

Moreover, several federal courts have also recognized that no implied right
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of action exists that would enable tenants and homeowners to enforce the

"goals" and "policies" of 42 U.S.C. §§ 1437 and 1441 in individualized

circumstances.

The United States Court of Appeals for the Federal Circuit was

confronted with this issue in Dewakuku v. Martinez, 271 F.3d 1031 (Fed.

Cir. 2001 ). In that case, the Federal Circuit determined that the Indian

Housing Act, then a part of the USHA, did not create a private right of

action, and said:

The foregoing suggests some Congressional desire to provide

decent, safe, and sanitary housing for low-income Indian

families through HUD implementation of the Indian Housing

projects. However, Congress' high hopes for HUD do not

amount to the creation of an implied private cause of action.

Congress makes many promises in the IHA. Missing among

the promises, even implicitly, is the right to enforce a breach

when HUD fails to carry out its mandate. For Dewakuku to

prevail, among the many congressional promises must be a

private right of action to enforce the substantive law.

Alexander, 121 S.Ct. at 1519. We cannot agree that Congress

created such a right.

Although the foregoing analysis shows that the IHA sets forth a

federal scheme to assist a specific class of beneficiaries,

neither the text of the statute nor the legislative history

expresses the creation of an implied private right of action.

Without a private right of action, Dewakuku's 'cause of action

does not exist,' and this court 'may not create one, no matter

how desirable that might be as a policy matter, or how

compatible with the statute.' Alexander, 121 S.Ct. at 1520.

Dewakuku, 271 F.3d at 1040.
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In reaching this result, the Federal Circuit came in line with the views

of at least two other federal circuits concerning the creation of a private

right of action under 42 U.S.C. § 1437 and 42 U.S.C. § 1441. While neither

circuit has addressed the creation of a private right of action against HUD,

both have rejected the creation of such an action as against a local housing

authority. In Perry v. Hous. Auth. of the City of Charleston, 664 F.2d 1210

(4th Cir. 1981 ), the Fourth Circuit rejected an action by tenants to require a

housing authority to correct alleged deficiencies in their public rental

housing units under 42 U.S.C. §§ ;1437 and 1441. Likewise, the Eighth

Circuit in Cedar-Riverside Associates, Inc. v. City of Minneapolis, 606 F.2d

254, 256 (8th Cir. 1979) rejected a contractor's suit against the City of

Minneapolis and its housing authority based in part on 42 U.S.C. § 1441,

holding that this provision of law contained no indication of any

Congressional intent to create an implied private right of action.

Additionally, while not specifically addressing the question of a private right

of action, the D.C. Circuit has nonetheless characterized the language of

42 U.S.C. § 1441 as "clearly precatory." Edwards v. Dist. of Columbia, 821

F.2d 651,660, n. 11 (D.C. Cir. 1987). 5

5As noted in Marceau's amended complaint, and his brief on appeal,

a prior decision of the D.C. Circuit in Commonwealth of Pennsylvania v.
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D. The National Housing Act Does Not Provide an Effective
Waiver of Sovereign Immunity for Any of Marceau's
Claims, and Is Not Otherwise Applicable to this Case.

Count one of Marceau's amended complaint also references the

National Housing Act, 12 U.S.C. §§ 1702-1705. As set forth above, the

National Housing Act does contain a limited waiver of sovereign immunity

with respect to functions under specific subchapters of the Act, relating to

insurance of mortgages by HUD's Federal Housing Administration.

However, none of the subchapters listed therein, or the National Housing

Act as a whole, have any application to the initial construction of the

Blackfeet homes, or any current application to public housing on Indian

lands.

III. THE DISTRICT COURT CORRECTLY DISMISSED MARCEAU'S

CLAIMS UNDER THE ADMINISTRATIVE PROCEDURE ACT.

Standard of Review

Dismissal on the pleadings pursuant to Fed. R. Civ. P. 12 is reviewed
de novo. See Turner v. Cook, 362, F.3d 1219, 1225 (9th Cir. 2004).

The existence of subject matter jurisdiction is a question of law

reviewed de novo. See Coyle v. P.T. Garuda Indonesia, 363 F.3d

L_L_L0__Q,501 F.2d 848, 855 (D.C. Cir. 1974), contains a statement that
Section 1441 is not precatory, which is also later cited in a Seventh Circuit

opinion in U.S.V. Winthrop Towers, 628 F.2d 1028, 1035 (7th Cir. 1980).
However, neither case in ariy way involved the issue of whether that

section created a private right of action to enforce its provisions, and

neither are in the least analogous to Marceau's claims here.
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979, 984 n. 7 (9th Cir. 2004). A dismissal for failure to state a claim

pursuant to Fed. R. Civ. P. 12(b)(6) is similarly reviewed de novo.

See Decker v. Advantage Fund, Ltd., 362 F.3d 593, 595-96 (9th Cir.

2004).

Marceau contends that the district court erred in dismissing the

Blackfeet homeowners' claim under the APA, maintaining that the district

court incorrectly characterized it as a claim for money damages. However,

Marceau misrepresents the basis for the district court's decision. The

district court actually dismissed the claim, because "[n]either NAHASDA

nor its implementing regulations impose a duty upon HUD to maintain

Plaintiffs' homes. Any duty to repair Plaintiffs' homes rests exclusively with

Plaintiffs and Blackfeet Housing. 25 U.S.C. § 4133(b)(2000)." (ER 37.)

The district court's ruling in this regard is absolutely correct.

A. The APA Does Not Provide a Viable Remedy, Because HUD

Has No Statutory or Regulatory Duty to Repair or Maintain
the Blackfeet Homes.

The APA, 5 U.S.C. §§ 500-706, regulates federal agency procedures,

and provides for judicial review of final agency actions when the agency

conduct is not subject to some other legal remedy. 5 U.S.C.

§§ 702, 704. However, the remedies available under the APA are limited

by 5 U.S.C. § 706, which provides, in part:

To the extent necessary to decision and when presented, the

reviewing court shall decide all relevant questions of law,
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interpret constitutional and statutory provisions, and determine

the meaning or applicability of the terms of an agency action.
The reviewing court shall-

(1) compel agency action unlawfully withheld or
unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and
conclusion found to be -

(A) arbitrary, capricious, and abuse of discretion, or
otherwise not in accordance with law; ....

Consequently, under the APA a court can only (1) compel agency action

unlawfully withheld, or (2) set aside agency action not in accordance with

law.

The Supreme Court recently examined the application of this section

in Norton v. Southern Utah Wilderness Alliance, __ U.S. __, 124 S.Ct.

2373 (2004). There, the court considered whether Section 706(1) extends

to review of the United States Bureau of Land Management's stewardship

of public lands under certain statutory provisions and its own planning

documents. In making its determination, the court made clear that a claim

under Section 706(1 ) may proceed only where the plaintiff asserts that an

agency failed to take a discrete agency action that it is required to take.

The court said:

the only agency action that can be compelled under the APA is

action legally required. This limitation appears in § 706(1 )'s
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authorization for courts to 'compel agency action unlawfully

withheld.' In this regard the APA carried forward the traditional

practice prior to its passage, when judicial review was achieved

through use of the so-called prerogative writs -- principally writs

of mandamus under the All Writs Act, now codified at 28 U.S.C.

§ 1651(a). The mandamus remedy was normally limited to

enforcement of a "specific, unequivocal command,"..., the

ordering of a precise, definite act.., about which [an official]

had no discretion whatever,' (citations omitted). As described

in the Attorney General's Manual on the APA, a document

whose reasoning we have often found persuasive, (citations

omitted), § 706(1) empowers a court only to compel an agency

'to perform a ministerial or non-discretionary act,' or 'to take

action upon a matter, without directing how it shall act.'

(citations omitted).

Thus, a claim under § 706(1) can proceed only where a plaintiff

asserts that an agency failed to take a discrete agency action

that it is required to take.

Southern Utah Wilderness Alliance, 124 S.Ct. at 2379. (Emphasis belongs

to the court).

Consequently, in order for Marceau to obtain relief under the APA

compelling agency action under Section 706(1 ), it must shown that HUD

has failed to perform a current, discrete action that it is required to take. As

discussed, HUD's current responsibilities for public housing on Indian lands

are controlled exclusively by NAHASDA. Contrary to the assertions in

Marceau's amended complaint, NAHASDA provides absolutely no statutory

or regulatory duty to 1) construct or build a house for anyone, or 2) to repair

and/or maintain anyone's home as decent, safe and sanitary, or 3) to pay
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money to any individual for those purposes. Quite simply, there is no

discrete agency action that HUD is required to take, which may be

compelled by the APA.

In addition, Section 706(2), which allows a court to set aside agency

action not in accordance with law, does not provide Marceau with a viable

avenue for relief. The only conceivable agency action to set aside in this

case is HUD's approval of the design and materials used to construct the

Blackfeet houses over twenty-five years ago. Obviously, the voiding of

HUD's approval of the design and materials used to construct the houses

would be of no consequence at this point, and those claims may well be

barred by the statute of limitations in any event.

B. Marceau Cannot Recover Money Damages Against HUB to
Repair or Replace the Allegedly Defective Houses.

Although the district court did not dismiss Marceau's APA claim on

the basis that it was tantamount to a claim for damages, this court "may

affirm on any ground that the law and the record permit." Thigpen v.

Roberts, 468 U.S. 27, 30 (1984); see also Western Ctr. for Journalism v.

Cederquist, 235 F.3d 1153, 1157 (9th Cir. 2000)(court may affirm judgment

on grounds on which the district court has not ruled).
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As discussed, waivers of sovereign immunity must be strictly

construed. Here, the APA's waiver of sovereign immunity is set forth in 5

U.S.C. § 702 and provides, in relevant part:

A person suffering legal wrong because of agency action, or

adversely affected or aggrieved by agency action within the

meaning of a relevant statute, is entitled to judicial review

thereof. An action in a court of the United States seeking relief

other than money damages and stating a claim that an agency

or an officer or employee thereof acted or failed to act in an

official capacity or under color of legal authority shall not be

dismissed nor relief therein be denied on the ground that it is
against the United States or that the United States is an

indispensable party. (Emphasis added.)

By the plain terms of this provision, the United States has only

waived its sovereign immunity for actions seeking relief "other than money

damages." The United States Supreme Court clarified what type of relief is

available under the language of the APA in Department of the Army v. Blue

Fox, 525 U.S. 255 (1999). In that case, the Supreme Court held that a

contractor on a government project could not utilize the APA as a vehicle to

impose an "equitable lien" on funds appropriated for the project. The court

held that the equitable lien sought by the plaintiff constituted a claim for

"money damages," since its goal was to seize or attach money in the

government's hands to obtain payment for services plaintiff provided on the

project.
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In so holding, the court quoted from its earlier decision in Bowen v.

Massachusetts, 487 U.S. 879, 895 (1988), andsaid:

"'We begin with the ordinary meaning of the words Congress

employed. The term "money damages," 5 U.S.C. § 702, we

think, normally refers to a sum of money used as compensatory

relief. Damages are given to the plaintiff to substitute for a

suffered loss, whereas specific remedies "are not remedies at

all, but attempt to give the plaintiff the very thing to which he

was entitled.' .... 487 U.S., at 895, 108 S.Ct. 2722 (quoting

Maryland Dept of Human Resources v. Department of Health

and Human Services, 763 F.2d 1441 (C.A.D.C. 1985) (citation

omitted)).

We accordingly applied this interpretation of § 702 to the

State's suit to overturn a decision by the Secretary disallowing
reimbursement under the Medicaid Act. We held that the

State's suit was not one "seeking money in compensation for

the damage sustained by the Federal Government to pay as

mandated; rather, it [was] a suit seeking to enforce a statutory

mandate itself, which happens to be one for the payment of

money."

Blue Fox, 525 U.S. at 262 (court's own emphasis).

Under this analysis, the crucial question is whether the statute under

which the Marceau is proceeding expressly mandates the government's

payment of money to the Blackfeet homeowners, as the Medicaid statute

required payment of money to the State of Massachusetts in Bowen. In

other words, the statute must require the payment of money as the "very

thing" the government wrongfully denied to the Blackfeet homeowners; the
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payment cannot be one that is sought as a substitute for the thing the

government has denied the plaintiff.

In this case, the United States is not required, under any of the

relevant housing legislation, to build houses for the Blackfeet homeowners,

to repair the Blackfeet homes, or to provide them with money for those

purposes. Therefore, the statutes in question clearly do not require the

payment of money to the Blackfeet homeowners for any purpose, let alone

to cure the alleged defects in the Blackfeet homes. Any such remedy

would be tantamount to a damage award, and not within the purview of the

APA. 6

This court has likewise recognized that, regardless of how a claim for

relief may be characterized in a complaint, any claim which is, in fact, a

claim for money damages is not permitted by the APA. See, e._.g=.,State of

California v. United States, 104 F.3d 1086, 1095 (9th Cir. 1997) (the APA

"exempts 'money damages,' regardless of its terminology, the 'restitution'

6 For these reasons, the decision of the District of Arizona in

Dewakuku v. Martinez, 226 F.Supp.2d 1199 (D. Ariz. 2002), upon which

Marceau understandably relies, is fatally inconsistent with Supreme Court
case law interpreting the APA. The Dewakuku court's order that HUD cure

the defects of a home purchased under the statutory Indian Housing Act

version of the Mutual Help program cannot be squared with the holdings of
Blue Fox and Bowen, decisions not even considered, let alone discussed,

by that court.
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or 'reimbursement' sought is monetary compensation for the monetary

damage ... suffered.").

Accordingly, the relief Marceau seeks from HUD in this litigation is

not available under the APA.

IV. THE DISTRICT COURT CORRECTLY DISMISSED MARCEAU'S

CLAIMS BASED ON ALLEGED BREACH OF IMPLIED

WARRANTIES.

Standard of Review

Dismissal on the pleadings pursuant to Fed. R. Civ. P. 12 is reviewed

de novo. See Turner v. Cook, 362, F.3d 1219, 1225 (gth Cir. 2004).

The existence of subject matter jurisdiction is a question of law

reviewed de novo. See Coyle v. P.T. Garuda Indonesia, 363 F.3d

979, 984 n. 7 (9th Cir. 2004). A dismissal for failure to state a claim

pursuant to Fed. R. Civ. P. 12(b)(6) is similarly reviewed de novo.
See Decker v. Advantage Fund, Ltd., 362 F.3d 593, 595-96 (gth Cir.

2004).

Counts four, five, and six of the amended complaint are all based on

alleged breaches of implied warranties in the contracts to sell and lease

between Blackfeet Housing and the homeowners. The district court

dismissed those counts on two separate grounds. First, the court held that

HUD is not liable for the any alleged breaches of contract by Blackfeet

Housing. The district court correctly determined that Blackfeet housing is a

tribal agency, not an agent or instrumentality of HUD. Second the court

concluded that it lacked subject matter jurisdiction of the contract claims,
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since Marceau has not limited the damages claim in this case to the

$10,000 jurisdictional limit prescribed in the Little Tucker Act. 28 U.S.C.

§ 1346(a)(2)(2000). (ER 37.)

A. HUD Is Not Liable for Any Alleged Breach of Implied
Warranties by Blackfeet Housing.

On appeal, Marceau totally ignores the district court's first basis for

dismissal of the breach of warranty claims. However, the court's finding on

this issue is firmly supported by a long line of cases that have dismissed

contractor's claims against the United States, based on contracts between

the contractors and local housing authorities. In Housing Corp. of America

v. United States, 468 F.2d 922 (Ct.CI. 1972), in DeRoche v. United States,

2 CI.Ct. 809 (1983), in New Era Const. v. United States, 890 F.2d 1152

(Fed. Cir. 1989), and again in Eubanks v. United States, 25 CI.Ct. 131

(1992), the Federal Circuit, and the predecessors of the Court of Federal

Claims, rejected assertions that contracts entered into with housing

authorities were per se contracts with the United States. More specifically,

these courts rejected plaintiffs' contentions that HUD' s extensive "control"

over the development process for public housing makes a housing

authority HUD's agent for development purposes. In 1992, the Claims

Court in Eubanks opined that:
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There are numerous cases involving lower income housing

programs in which the court and it predecessors have applied

the lack of privity rationale, regardless of HUD's dominant

control [over] and supervision of every phase of a housing

_. See, e.g. Penn Towne Builders, Inc. v. United States, 4

CI.Ct. 677, 682 (1984); H.A. Ekelin & Associates v. United

States, 225 Ct.CI. 561,563 (1980); Correlated Development

Corp. v. United States, 214 Ct.CI. 106,117-118, 556 F.2d 515,

522-523 (1977). '[I]t is well settled in this Court that a local

authority does not become an agent of the federal government

due to a federal agency's control and supervision of grant

funds.' [citing DeRoche and Housing Corp. of America, among

other cases] In sum, the breach of contract claim in the instant

case fails because the contracts between the plaintiff and the

intervenors and Topeka Housing Authority cannot serve as a

basis for invoking this court's government contract jurisdiction.

It is now clear that parties such as the plaintiff, which contract

with parties other than the federal government, Le., with a state
or private party.., and which later sue the United States on

the theory that it was the real party-in-interest, cannot recover

against the United States. Penn Towne Builders, Inc., 4 CI.Ct.

at 682 (citing D.R. Smailey & Sons, Inc., 178 Ct.Cl. 593,372

F.2d 505).

Eubanks, 25 CI.Ct. at 138-139 (emphasis added).

Marceau's breach of implied warranty claims against HUD are based

on one simplistic assertion: that the contracts of occupancy and sale that

the Blackfeet homeowners entered into with Blackfeet Housing are, per se

contracts with HUD, because Blackfeet Housing - and, by extension, all

housing authorities that ever existed anywhere - are simply HUD "agents."

The district court correctly concluded that Blackfeet Housing is not an
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agent of HUD, citing Weeks Construction, Inc. v. Oglala Sioux Housing

Authority, 797 F.2d 668, 671 (9th Cir. 1986); Tohono O'odham Nation v.

Schwartz, 837 F. Supp. 1024, 1031 (D. Ariz. 1993); Dubray v. Rosebud

Housing Authority, 565 F.Supp. 462,465-66 (D.S.D. 1983); DeRoche v.

United States, 2 Cl. Ct. 809, 812 (1983). (ER 37.) Marceau's breach of

warranty claims, based upon that singular premise, are simply without

foundation.

B. The District Court Did Not Have Jurisdiction of Marceau's

Breach of Warranty Claims to the Extent They Exceeded
$10,000.

Marceau does address the issue of whether the district court has

jurisdiction of the breach of warranty claims. Marceau appears to argue

that the Court of Federal Claims does not have exclusive jurisdiction of

these claims because, (1) there is an independent grant of jurisdiction

under 28 U.S.C. {} 1331 to enable the district court to consider the breach

of warranty claims, and (2) the claims do not arise under contract, and

therefore the Tucker Acts do not apply. Again, Marceau's analysis of this

issue is flawed.

Initially, Marceau correctly acknowledges that a district court has

jurisdiction to hear a claim only "if there is a grant of subject matter

jurisdiction and a waiver of sovereign immunity." (Marceau Br., p. 30).
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However, his argument then jumps completely off track by not even

attempting to establish a waiver of sovereign immunity which may apply to

these claims, and by dismissively asserting that "sovereign immunity does

not shield either HUD or Blackfeet Housing from suit." (Marceau Br., p. 29)

Such an argument is obviously contrary to the most basic principles of

federal law: the United States, as sovereign, is absolutely immune from suit

unless it has expressly waived its immunity and consented to suit. United

States v. Shaw, 309 U.S. 495, 500-501 (1940), See also, United States v.

Adams, 634 F.2d 1261, 1265 (10th Cir. 1980), (finding no waiver of

sovereign immunity under 42 U.S.C. § 1404(a) for third party beneficiary

claim based on HUD's alleged breach of contractual provisions of an

annual contribution contract). There simply is no express, unequivocal

waiver of sovereign immunity for Marceau's claims of breach of implied

warranties in contracts for sale and lease between Blackfeet Housing and

the Blackfeet homeowners.

Further, the district court did not have jurisdiction of the breach of

warranty claims under 28 U.S.C. § 1331. These claims do not arise "under

the Constitution, laws, or treaties of the United States," as required for

federal question jurisdiction. As noted, those claims are based on implied

warranties in sales or lease agreements between Blackfeet Housing and
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the homeowners, and the legal theories underlying Marceau's implied

warranty claims are not based on federal law. There is no implied warranty

of merchantability, habitability, or covenant of good faith and fair dealing

under the Constitution, laws, or treaties of the United States. In fact,

Marceau maintained before the district court that the basis for these claims

was actually Montana law. (Marceau's Br., p.12, April 4, 2003, (CR 37).)

Finally, the district court correctly held that its jurisdiction of the

implied warranty claims was limited to the $10,000 limit prescribed in the

Little Tucker Act. The United States has waived sovereign immunity for

non-tort claims based upon contract under the "Big" Tucker Act and "Little"

Tucker Act, codified at 28 U.S.C. § 1491, and 28 U.S.C. § 1346(a)(2),

respectively. The Big Tucker Act provides for jurisdiction for contract

claims with the United States Court of Federal Claims, and provides as

follows:

(a)(1) The United States Court of Federal Claims shall have

jurisdiction to render judgment upon any claim against the

United States founded either upon the Constitution, or any Act

of Congress or any regulation of an executive department, or

upon any express or implied contract with the United States, or

for liquidated or unliquidated damages in cases not sounding in
tort.

The "Little" Tucker Act provides that the district courts have

concurrent jurisdiction with the Claims Court over contract claims, but the
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claim cannot exceed $10,000. That section states in pertinent part as

follows:

(a) The district courts shall have original jurisdiction, concurrent with

the United States Court of Federal Claims, of:...

(2) Any other civil action or claim against the United States,

not exceeding $10,000 in amount, founded either upon the

Constitution, or any Act of Congress, or any regulation of an

executive department, or upon any express or implied contract

with the United States, or for liquidated or unliquidated

damages in cases not sounding in tort ....

Marceau attempts to distance these claims from the jurisdictional

limitation of the Little Tucker Act, by arguing for the first time on appeal that

the claims are not based on contract. However, the claims are clearly pied

otherwise in Marceau's amended complaint. (Count four is based on the

"contractual obligation of the parties," and alleges that "[s]uits to enforce

contracts with federal agencies are governed by federal common law," (ER

17, I] 73); count five alleges a breach of implied warranty of merchantability

"by contracting to sell and lease homes" (ER 18, ¶ 78); and count six is

similarly premised upon the purchase of "these homes under a contract,"

and the right to "rely on the good faith and fair dealing of Blackfeet Housing

and HUD in pursuing their contractual relationships." (ER 19, ¶ 82.)

Marceau's argument in this regard is even more confusing in light of

the fact that the Blackfeet Homeowners continue to assert the Little Tucker
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Act as a jurisdictional base in their amended complaint. (ER 3, ¶ 7 & ER 4,

¶ 10.) Since there are no other contract claims in the complaint, those

jurisdictional allegations must attach to the breach of warranty claims.

C. The District Court Lacked Subject Matter Jurisdiction of
Marceau's Claim of Breach of Implied Covenant of Good
Faith and Fair Dealing for Failure to Exhaust Administrative
Tort Remedies.

Marceau characterizes the breach of covenant of good faith and fair

dealing claim in count six as a claim sounding in tort and contract. (ER 20,

¶ 88). However, Marceau clearly attempts to allege a tort claim by

pleading the special circumstances required for such a tort claim under

Montana law. See Story v. City of Bozeman, 791 P.2d 767, 776 (Mont.

1990).

A prerequisite to any tort claim against the Untied States is the filing

of an administrative tort claim under the Federal Tort Claims Act. 28

U.S.C. § 2675(a). The administrative claim requirement is jurisdictional.

Meridian Intern. Logistics, Inc. v. U.S., 939 F.2d 740, 743 (gth Cir. 1991).

Here, Marceau acknowledged in the district court that the

administrative claim requirement had not been followed with respect to the

bad faith claim. (ER 27, 15:23-16:3.) Consequently, to the extent that
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Marceau alleges a cause of action in tort in count six, the district court was

clearly without subject matter jurisdiction.

CONCLUSION

Wherefore, based on the foregoing points and authorities, HUD

respectfully requests that the judgment of the district court be affirmed.

DATED this 22 ndday of November, 2004.

WILLIAM W. MERCER

United States Attorney

TIMOTHY[__! CAVAN
Assistant U.S. Attorney
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