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Message from the Chair

A s you may recall, the Section’s seminar topic for the past Bar Convention  
  was Growth Inside and Near Indian Country. The seminar highlighted  
  the increasing interactions between tribes and non-tribal business and 
governments, and the growing pains associated with and lessons learned from 
these interactions. At the convention, Section members were also asked to vote 
on whether or not the Section should continue its efforts to have Indian Law 
included as one of the possible test subjects for the Arizona Bar Exam. The 
Section membership voted nearly unanimously in support of continuing the 
effort. The strong attendance of this year’s seminar coupled with the member-
ship’s support for the Section’s continued efforts regarding the bar exam make 
it clear – despite the Section’s best efforts, Indian Law remains a mystery to 
many lawyers.

 One of the objectives of the Section, as set forth in the Section’s mission 
statement, is to increase awareness of Indian Law. The Section strongly believes 
that including Indian Law as a possible test subject on the bar exam will greatly 
increase awareness of Indian Law. Accordingly, the Section is developing a 
petition that proposes to amend Rule 35 of the Arizona Supreme Court Rules, 
which declares the possible bar exam test subjects. The intent of our proposal is 
not to require that every student take an Indian Law class or that bar exam takers 
know every nuance of Indian Law. Instead, the goal of our proposal is to enable 
Arizona lawyers to spot applicable jurisdiction and tribal sovereignty issues so 
that proper legal advice can be sought before problems arise. We believe that 
the ability to identify Indian Law issues will enable all lawyers to provide better 
legal services to their clients.

 At this time, the Section is circulating a draft rule change petition for 
comment. The petition proposes to amend Rule 35 of the Arizona Supreme 
Court Rules. A copy of the rule change petition will also be made available on 
the Section’s web page, which is hosted by the State Bar at www.myazbar.
org. We welcome comments, edits, and suggestions from all members of the 
Section. If you would like a copy of the draft petition or have a comment please 
contact either me at ACourson@stricklandlaw.net or Justin Ruggieri at Justin.
Ruggieri@webmail.azbar.org.

	 Once	the	rule	change	petition	is	final,	it	will	be	submitted	to	the	Court	Rules	
Forum, where it will be posted for comment. When this happens, the Section 
will be calling upon you again to submit comments supporting the proposal.

 Thank you for your continued support. 1
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A Triumph for American Indian Religious Freedom:
Navajo Nation v. U.S. Forest Service

F or the second time, the Ninth Circuit has upheld  
 the Religious Freedom Restoration Act (“RFRA”)1  
 as applied to the federal government in a case 
that also gives promise for protection of American 
Indian religious freedom. In Navajo Nation v. U.S. 
Forest Service, No. 06-15455 slip op. at 2829-99 (9th 
Cir. March 12, 2007), several tribes challenged the 
United States Forest Service’s (“USFS”) decision to 
allow expansion of the Snowbowl ski facilities and in 
particular,	the	use	of	treated	sewage	effluent	to	make	ar-
tificial	snow	on	the	San	Francisco	Peaks	(the	“Peaks”).	
Part	of	 the	 tribes’	 suit	 claimed	 that	 the	use	of	 treated	
sewage constituted a substantial burden on the exercise 
of their religion in violation of RFRA.2 After a bench 
trial, the district court concluded that the USFS action 
did not violate RFRA. On appeal, the Ninth Circuit ten-
dered four questions to address the tribes’ RFRA claims 
and concluded that the use 
of	treated	sewage	effluent	
to	 make	 artificial	 snow	
substantially burdened 
the exercise of religion 
for the Navajo and Hopi 
tribes and that such a bur-
den	was	not	justified	by	a	
compelling governmental 
interest.

The Ninth Circuit found 
that the district court 
erred by disregarding the 
2000	amended	definition	
of RFRA and by requir-
ing the tribes to prove 
that the USFS action prevented them from having 
a “faith mandated religious experience.” Instead, 
the court determined that the proper standard under 

RFRA is that challengers to government action must 
show the burden on their religion is “substantial” and 
“more than an inconvenience.” The court determined 
that four foundational questions must be answered in 
order to address the tribes’ RFRA claims including:

 1) What is the “exercise of religion” that tribal  
	 	 members	engage	in	with	respect	to	the	Peaks;
 2) What burden, if any, would be imposed on that  
	 	 exercise	of	religion	by	the	Snowbowl	expansion;

	 3)	If	there	is	a	burden,	would	it	be	substantial;	and	 

 4) If there is a substantial burden, can the application  
	 	 of	the	burden	be	justified	in	furtherance	of	a	 
  compelling governmental interest and by the  
  least restrictive means.

In a detailed analysis, 
the court found that the 
Navajo and Hopi tribes 
had met all factors for a 
RFRA claim and declined 
to address the closer 
question of whether the 
Hualapai and Havasupai 
had met the strong showing 
of a substantial burden. 
The court concluded its 
sentiment by explaining 
“[w]e are unwilling to 
hold that authorizing the 
use	 of	 artificial	 snow	 at	
an already functioning 
commercial ski area in 

order to expand and improve its facilities, as well as 
extend its ski season in dry years, is a governmental 
interest ‘of the highest order.’”

A NOTE FROM THE EDITOR:
On October 17, 2007, the Ninth Circuit Court of Appeals granted en banc review of Navajo Nation v. United States, 506 F.3d 717 (9th Cir. 2007). Arguments 
were presented in Pasadena on December 11, 2007. At the time of printing, no opinion has been made available. United States Court of Appeals for the 
Ninth Circuit, available at http://ca9.uscourts.gov (last viewed March 24, 2008).
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The court also quickly disposed of the Snowbowl 
argument that there is a compelling government interest 
in complying with the Establishment Clause. The court 
found that valuing the appellants’ beliefs over all 
others would require closure of the Snowbowl itself, a 
challenge that was previously unsuccessful.3

The Ninth Circuit rounded out their analysis by 
distinguishing Lyng v. Northwest Indian Cemetery 
Protection Association, 485 U.S. 439 (1988). The 
court found Lyng inapposite here for two reasons. 
First, the challenge in Lyng was brought directly 
under the Free Exercise Clause and not RFRA. 
Congress passed RFRA in response to the Supreme 
Court’s decision in Employment Division, Dept. of 
Human Resources of Oregon v. Smith, 494 U.S. 872 
(1990) in an effort to restore the compelling interest 
test. The standard under RFRA is more stringent 
than under the Free Exercise Clause, encompasses a 
broader class of religion and applies the compelling 
governmental interest test to all burdens on religion, 

ENDNOTES
1	 42	U.S.C.	§§	2000bb	et	seq.
2	 Though	not	addressed	here,	the	tribes	also	made	claims	under	the	National	Environmental	Policy	Act	(NEPA)		
	 and	the	National	Historic	Preservation	Act	(NHPA).	
3	 See	Wilson v. Block,	708	F.2d	735	(D.C.	Cir.	1983)(rejecting	a	Free	Exercise	claim	to	the	1979	expansion	of	the	Snowbowl).

not	just	those	in	the	employment	compensation	field.	
Second, the court found the facts in Lyng materially 
different from the facts in Navajo Nation. The court 
explained that in Lyng, the USFS attempted to 
accommodate tribal religious practices by avoiding 
certain sites. Short of abandoning plans to build the 
road entirely and making the area useless, the USFS 
could not have done more. In contrast, the appellants 
in Navajo Nation are not seeking to prevent all use of 
the	Peaks	but	are	trying	to	minimize	adverse	impacts	
on their religious practices. Refusing to allow 
artificial	snow	via	treated	sewage	does	not	make	the	
Snowbowl area useless like the two roads in Lyng.

This decision holds promise for sacred site protection 
as well as religious freedom protection from federal 
action	 under	 RFRA;	 however,	 an	 appeal	 is	 likely.	
The	 Peaks	 case	 finally	 lends	 judicial	 credence	 to	
the notion that holding a mountain sacred is no less 
“religious” than holding a cup of wine contains the 
blood of Christ.
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Sovereignty Struggles: 
When the Federal Government Deals the Hand

T he National Labor Relations Board (NLRB or  
 the Board) was established by Congress in  
 1935 to administer the National Labor Relations 
Act (NLRA).1 The purpose of the Act was to reduce 
“obstructions	to	the	free	flow	of	commerce”	by	encour-
aging collective bargaining and by protecting worker’s 
rights to “full freedom of association, self-organization, 
and designation of representatives of their own choos-
ing” to negotiate the “terms and conditions of their em-
ployment.”2 The Act protects the rights of both workers 
and private employers, and it restricts harmful manage-
ment practices.

The Act covers any employer except “the United States 
or any wholly owned Government corporation… of any 
State or political subdivision thereof.”3 From 1976 until 

2004, the NLRB’s position on Indian tribes as employ-
ers was that tribes were exempt from the Act. But the 
NLRB changed its position in May of 2004 when the 
Board issued a decision stating it had jurisdiction under 
the Act over the San Manuel Indian Bingo and Casino, 
a casino owned and operated by the San Manuel Band 
of Serrano Mission Indian in Southern California.4 In 
February 2007, the District of Columbia Circuit Court 
of	Appeals	(DC	Circuit)	affirmed	the	Board’s	decision	
in San Manuel Indian Bingo and Casino v. NLRB.5 No 
other circuit has, as of yet, directly addressed the issue 
of NLRB jurisdiction as in the San Manuel case.6

The purpose of this paper is to predict how the Supreme 
Court would hold on the issue of NLRB jurisdiction 
over tribes and to provide advice for tribes as to how 

best to proceed under the 
circumstances. The paper 
begins by providing a his-
tory of the NLRB’s position 
on jurisdiction. Then it ex-
amines the San Manuel case 
and how other circuits have 
approached related issues. 
The paper concludes with 
predicting how the Supreme 
Court may treat the issue and 
suggests steps tribes may 
wish to consider to minimize 
future risks.

History
 The NLRB’s 30 year po-
sition on jurisdiction over 
tribal employers began 
with Fort Apache Timber 
Company and Construction, 

A NOTE FROM THE EDITOR:
This article represents the Winning Submission for the Indian Law Section’s Writing Competition. Helen Burtis submitted the winning article last 
year, while she was a 3L at Arizona State College of Law, where she has since graduated. As the winner of the competition, Helen was presented 
with a $1000.00 scholarship from the Indian Law Section. She is now clerking for Judge Patrick Irvine of the Arizona Court of Appeals.

By Helen Burtis
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Building Materials and Miscellaneous Drivers Local 
No. 83. In Fort Apache Timber, the Board exam-
ined whether the Fort Apache Timber Company (the 
Company), owned and operated by the White Mountain 
Apache Tribe, was an employer under the Act.7 The 
Company, located on the reservation, had no employees 
on its payroll because all employees were employed di-
rectly by the Tribe. The Tribal Council established the 
rules regarding pay and work conditions. After a dis-
cussion of the doctrine of tribal sovereignty and after 
stopping	just	short	of	finding	that	a	tribe	is	like	a	state,	
the Board held that it was “clear beyond peradven-
ture’ that the Tribe’s governing body on the reservation 
is a government “both in the usual meaning of the 
words, and as interpreted and applied by Congress, the 
Executive,	and	the	Court”;	therefore,	the	Tribal	Council	
and the Company, as a self-directed enterprise on the 
reservation, were exempt under the Act. Although the 
decision was grounded in the doctrine of tribal sover-
eignty, the Tribe’s control over the Company was also 
an important factor, as illustrated in a later decision in 
which the Board held jurisdiction existed over a tribal 
employer where the tribe owned 51% of the on-reser-
vation company but a non-tribal, non-Indian minority 
owner managed the company and established its labor 
policies.8

The Board expanded its Fort Apache Timber analysis 
twelve years later in Southern Indian Health Council and 
San Diego Medical and Office Employees Independent 
Union when it held that a health care facility, formed by 
a consortium of seven tribes in San Diego County and 
located on the Barona Indian Reservation, was not sub-
ject to the NLRA even though the board of directors of 
the	facility	did	not	consist	of	tribal	officials.	The	Board	
explained that the seven consortium tribes had ultimate 
control over the clinic because they had the power to 
appoint and remove the board of directors, and the fact 
that the board of directors established and controlled 
“significant	employment	policies”	was	important	to	its	
decision, but the fact that the clinic had a separate pay-
roll from the tribe was not.

Six years after Southern Indian Health Council, the 
Board	continued	 to	refine	 its	analysis	by	 limiting	 the	

doctrine of tribal sovereignty as rationale for exempt-
ing tribes. In Sac and Fox Industries, Ltd. and United 
Garment Workers of America, the Board concluded that 
the NLRB had jurisdiction over a tribally owned man-
ufacturing business located on fee land owned by the 
Tribe off the reservation.9 Although the Board found 
that the board of directors, who were tribal members 
appointed	by	the	Principal	Chief,	exerted	“significant	
control” over the operation, it distinguished Sac and 
Fox from the prior cases by pointing out that the Sac 
and Fox operation was located off the reservation. 
Because tribal sovereignty purportedly would not 
be implicated with an off-reservation operation, the 
Board used a different analysis than in the Fort Apache 
Lumber and Southern Indian Health Council	cases;	it	
cited the Tuscarora rule that general statutes apply to 
all people, including tribes, and then applied the Coeur 
d’Alene exceptions, as articulated by the Ninth Circuit 
in Donovan v. Coeur d’Alene Tribal Farm.10 The Board 
asked “whether the NLRA touches exclusive rights of 
self-governance in purely intramural matters,” whether 
treaty rights are abrogated, and whether Congress in-
tended the Act to exempt tribal enterprises located off 
the reservation. The Board held that there was no leg-
islative history indicating Congress meant to exempt 
tribes, no treaty rights were abrogated, and NLRB ju-
risdiction over the off-reservation facility would not 
interfere with the Tribe’s right to self-government be-
cause the majority of employees were not Tribal mem-
bers and the Act’s effect on the operation would not 
extend into intramural matters such as “membership, 
inheritance rules or domestic relations.”

With these three cases, the NLRB had fashioned a body 
of rules that suggested that on-reservation tribal em-
ployers,	especially	those	that	retained	a	significant	mea-
sure of control over labor policies, were exempt from 
the NLRA, but tribal employers with operations off 
the reservation were subject to the NLRA unless they 
could show that application of the Act would impact 
their right to self governance or abrogate treaty rights 
(since the NLRB had already conclusively determined 
that Congress did not intend to exempt tribes from the 
NLRA).
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San Manuel Indian Bingo and 
Casino v. NLRB
 San Manuel changed everything. In San Manuel 
Indian Bingo and Casino, the employer was a ca-
sino that was wholly owned and operated by the San 
Manuel Band of Serrano Mission Indians on the San 
Manuel Indian Reservation in San Bernardino County, 
California.11 The Tribe had adopted a labor ordinance 
to regulate labor relations issues at the casino, and the 
tribe’s General Council maintained control over the op-
eration	and	established	all	of	the	“significant	policies”	
of	 the	 casino,	 including	wages	 and	 benefits,	 vacation	
policies, and general working conditions. The bulk of 
the casino employees were non-Indians and the “great 
majority” of the people who came to the casino to game 
were non-Indians from off the reservation.

The approach the Board took in San Manuel was an 
about-face from its position in Fort Apache Timber 
and Southern Indian Health Council, Inc. In the San 
Manuel decision, the Board announced that it would, 
from that point forward, no longer necessarily view on-
reservation tribally owned businesses as exempt from 
the NLRA, and it would not rely solely on the Coeur 
d’Alene exceptions in analyzing off-reservation busi-
nesses. Instead, the new analysis begins with the as-
sumption that tribally-owned businesses are not exempt 
from the Act “on its face.” The next step is asking, on a 
case-by-case basis, whether asserting jurisdiction would 
be contrary to Federal Indian policy, as determined by 
applying the Coeur d’Alene exceptions. Finally, the last 
step is to ask whether “policy considerations” would 
support or preclude jurisdiction.

The	DC	Circuit	 affirmed	 the	NLRB’s	holding	 in	San 
Manuel Indian Bingo and Casino v. NLRB, although the 
court reached its conclusion via a different route than 
the Board.12 The court declared that the central issue 
was whether the balance between the Tribe’s interest in 
protecting its sovereignty and the government’s interest 
in effectuating the goals of the NLRA was such that 
the	ambiguity	 in	 the	Act	could	be	 justifiably	resolved	
against the Board and in the Tribe’s favor. The analysis 
begins by asking whether applying the NLRA to the 
casino would intrude upon the Tribe’s sovereignty. If 

not, then the next issue was whether a tribally operated 
commercial enterprise was an employer under the Act. 
In effect, a plausible reading of the courts analysis is 
that it would sidestep the question of what Congress in-
tended for tribes in 1935 by examining, instead, wheth-
er applying the NLRA 
against tribes today 
would have any impact 
on tribal sovereignty. 
Consequently, the court 
concluded, it would 
not have to address 
whether the NLRA 
was a law of gener-
al applicability that  
applied to tribes be-
cause the NLRA would 
not intrude on the 
Tribe’s sovereignty to 
the extent it would pre-
clude application to the 
Casino. The court rea-
soned that the Casino 
was like a “purely com-
mercial casino” and not 
“a traditional attribute 
of self-government 
and that most of the 
Casino’s employees 
and customers were non-Indians from off the reserva-
tion. The court also held that the Board’s determination 
that	the	Tribe	was	an	employer	as	defined	by	the	NLRA	
was “a permissible construction of the statute” under a 
Chevron analysis.

It is worth taking a moment to examine why the Board 
might have changed positions mid-stream. In the San 
Manuel decision, the Board pointed out that tribes had 
become	“significant	employers	of	non-Indians	and	se-
rious competitors with non-Indian owned businesses.” 
The Board also said it had done an “inadequate” job 
balancing Federal labor policy objectives with the spe-
cial status tribes occupy, leading to a situation where 
the Board’s jurisdiction was under-inclusive in some 
instances and over-inclusive in others. Speculation as 
to other reasons include party politics and a concern 
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for tribal government employees who, if not covered 
by the NLRA, would not be covered by state or federal 
employment laws covering public employees due to the 
general exemption for tribes.13

It would be hard to prove that the San Manuel decision 
was driven by politics because the decision-makers 
representing the Board that day consisted of a bipar-
tisan group, including Chairman Robert Battista, a 
Republican.14 Also, the idea that tribal employees do not 
have the right to bargain collectively, while federal and 
state employees have been given that right statutorily, 
may be compelling except for the equally compelling 
concern that determining if, how, and when employees 
have the right to bargain collectively is a function of a 
tribe’s right to “make their own laws and be ruled by 
them.”15

A concern for the greater number of non-Indian trib-
al employees today than in 1976, when Fort Apache 
Timber	was	decided,	reflects	the	oft-expressed	concern	
for subjecting people to rules (or the lack of them) in 
a jurisdiction in which they hold no power to vote. 
The total number of people employed by tribal casinos  
today is approximately 400,000 and, in some states, 
75% of them are non-Indian.16 A government will usual-
ly step in to protect its citizenry when it perceives there 
is a need,17 but this ignores that Indian tribal employ-
ees pre-San Manual may have been citizenry in need of 
protection by the federal government and it ignores that 
off-reservation employees make a choice to enter the 
reservation to work, and, therefore, voluntarily agree 
to work in that tribe’s jurisdiction. It also ignores the 
impact that tribal protections already in place have on 
employees.

Finally, a free market requires all businesses to oper-
ate in the same regulatory environment, so some be-
lieve that tribes have an unfair advantage when they 
operate ‘purely commercial’ (i.e. non-traditional) busi-
nesses that are not subject to the NLRA. That might be 
so but for the fact that these non-traditional businesses 
are created by governmental arms of tribes in order to 
generate	revenue	not	for	profit	but	for	the	governmental	
operations, like building roads and schools and provid-
ing for programs and facilities and other things that are 

generally associated with a government providing “a 
civilized society” for its members.

Finally, perhaps one more motivation for the Board was 
the DC Circuit’s opinion in Yukon-Kuskokwim Health 
Corporation v. NLRB in 2000. Before remanding the 
case so the NLRB could determine if the tribe was  
exempt as an arm of the federal government under the 
Indian Self Determination Act, the court said that the 
NLRB was correct that the tribe was not exempt from 
the NLRA under § [15]2(2) as a tribe acting in a gov-
ernmental capacity.18 The Yukon-Kuskokwim opinion 
was	 as	 close	 of	 an	 affirmation	 of	 NLRA	 jurisdiction	
that could be made without directly holding so, so the 
NLRB was probably emboldened to strike while the 
iron was hot.19

The Ninth Circuit’s View on  
NLRB Jurisdiction and Other  
Labor-Related Issues
 While only the DC Circuit has addressed the di-
rect issue of NLRB jurisdiction over a tribal employer, 
the Ninth Circuit Court of Appeals has also weighed in 
by holding that, at least during the enforcement stage 
of administrative proceedings, the NLRB’s jurisdic-
tion is not “plainly lacking.” In NLRB v. Chapa de 
Indian Health Program, the Rumsey Indian Rancheria 
formed a tribal organization to provide health care to 
local Indians through a contract with the Indian Health 
Services under the Indian Self Determination Act.20 
Before the Board formally ruled on its jurisdiction, 
it	 filed	 suit	 in	 district	 court	 in	 order	 to	 enforce	 sub-
poenas it had issued to Chapa De. The Ninth Circuit 
held that the NLRB’s jurisdiction, at that point of the 
enforcement process, was not “plainly lacking.” The 
court	 examined	 the	 first	 exception	 under	 the	 Coeur	
d’Alene analysis and reasoned that NLRA jurisdiction 
over Chapa De would not “touch on purely intramu-
ral matters” because Chapa-De itself was not a tribe, 
it was located off the reservation, half its patients and 
non-professional employees were non-Indian, it re-
ceived funding from sources outside of IHS, none of 
the board members or the CEO were Tribal members. 
The court also explained that, although providing 
health services to tribal members “is an intramural  
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activity related to self governance,” managing the labor 
relations that necessarily accompany having employ-
ees is not. Therefore, although the court emphasized 
that they were not determining whether jurisdiction 
ultimately existed, the court held that the NLRB’s ju-
risdiction was not “plainly lacking.”

It’s	 difficult	 to	 predict	 how	 the	 Ninth	 Circuit	 would	
hold if it has an opportunity to review a case where 
the NLRB determines it has jurisdiction over a casino 
or other large commercial operation on a reservation. 
First,	 it	 is	 difficult	 to	 know	 how	much	 emphasis	 the	
Ninth Circuit put on the fact that Chapa-De was located 
off the reservation. If the court were to hear a case in-
volving a traditional government function on the reser-
vation,	the	Ninth	Circuit	might	find	the	tribal	operation	
exempt, as it similarly did in Snyder v. Navajo Nation, 
where the court held that the Fair Labor Standards Act 
was an act of general applicability that did not apply 
to	 tribal	 law	enforcement	officers	because	“tribal	 law	
enforcement” is “clearly” a “part of tribal government” 
and therefore “an appropriate activity to exempt as 
intramural.21 However, a casino is a case that blends 
Snyder and Chapa De: an on-reservation tribal entity 
engaged in a non-traditional, non-intramural (i.e. large 
commercial) activity.

Second,	it	is	difficult	to	know	what	to	make	about	the	
court’s failure to acknowledge that you cannot sepa-
rate the management of labor out from the provision of 
health services, an intramural matter per the court, and 
then call it a non-intramural matter. If the intramural 
activities were not taking place, there would be no need 
for employees to perform them, and hence, no need to 
manage labor relations. Under this theory, all tribal em-
ployees, irrespective of what they did and who they did 
it for, would be considered subject to the NLRA.

Finally, we do not know whether the court’s statement 
on Chapa De’s potential for success on its argument it 
is exempt under its theory it is delivering health service 
on behalf of the federal government (“While Yukon-
Kuskokwim may offer encouragement to Chapa-De 
about its prospects for success before the Board on its 
claim to a § 2(2) exemption… it does not show that 

Board jurisdiction is plainly lacking”) is benign support 
for holding tribes exempt from the Act or whether it is a 
more cynical expression of the court’s doubts.

The Tenth Circuit Approach
 The Tenth Circuit has also come close to looking 
at the ultimate jurisdictional issue. In National Labor 
Relations Bureau v. Pueblo of San Juan, the court took 
pains to state that it was not holding that the NLRA 
did or did not apply to tribal or non-tribal employers 
on	the	reservation;	the	issue	was	whether	the	tribe	has	
the power to enact its own right to work ordinance, and 
whether a non-tribal employer on the reservation had to 
be bound by it. 22 The court held that Congress did not 
intend	the	NLRA	to	prevent	San	Juan	Pueblo	from	en-
acting	its	own	labor	laws;	therefore,	the	Tribe’s	right	to	
work law applied to all employees on the reservation, 
including those who worked for non-tribal businesses 
located on land leased by the tribe.23 In its discussion, 
the court acknowledged that Congress could “divest 
Indian tribes of their inherent sovereign authority,” 
but	 a	 finding	 of	 divestiture	 is	 not	 favored	 and	 must	
be clearly and unambiguously manifested. It said that 
Congress’ silence regarding tribes in the language and 
the legislative history of the Act did not strip the Tribe 
of its power to make its own labor laws.

The Future 
 Even if we cannot know how the Ninth Circuit 
would hold on the issue, it seems clear that if the Tenth 
Circuit ever addresses the direct issue of whether the 
NLRB has jurisdiction over tribal employers, the cir-
cuits will be split. If the Supreme Court granted cert to 
resolve	the	conflict,	how	would	they	hold	on	the	issue?

In determining whether the NLRA has jurisdiction over 
tribes, the Supreme Court could take three approaches: 
it could stick with its approach in Tuscarora, it could 
take	 a	modified	Tuscarora approach by applying the 
Coeur d’Alene exceptions, or it could simply examine 
whether application of NLRA jurisdiction against a 
tribe would impact the tribe’s sovereignty – the shortcut 
the DC Circuit employed to circumvent the need for a 
broader analysis.
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The Supreme Court has not had occasion to revisit its 
approach in Tuscarora but some suggest that much of 
what it said was dicta that would not apply beyond its par-
ticular facts.24 Others have suggested that the Tuscarora 
analysis only works where tribal proprietary interests 
are implicated.25 Nevertheless, because the NLRA is a 
federal statute of general applicability, the Tuscarora 
approach is probably most appropriate. Because the Act 
does not mention tribes, the Court would have to look 
at its legislative history to determine what Congress  
intended. However, there is no information in the legis-
lative history of the Act which addresses tribes.26

Because of the vacuum in the legislative history, the 
Court might choose to examine more recent legislative 
activity. In January 2005, the Tribal Labor Relations 
Restoration Act of 2005 (H.R. 16) was introduced to 
amend the NLRA so that a business owned and oper-
ated by a tribe on the reservation would not be consid-
ered an employer. Although hearings were held in the 
summer of 2006, no other action has been taken.27 In 
June of 2005, an appropriations rider, which forbade 
the NLRB to spend any funds on enforcing the San 
Manuel decision in an effort to mitigate the impact of 
the San Manuel decision, was defeated in a 256-146 
vote.28 Reasons given were 

 1) the rider was introduced solely to embarrass  
  Democrats in their relationship with unions and
 2) a rider to an appropriations bill is not an appro 
  priate permanent solution for the problem.29 

Then, in February 2007, an amendment to the proposed 
Employee Free Choice Act (H.R. 800) was defeated in 
a 27-17 House Education and Labor Committee vote.30 
The two primary reasons provided for defeating the 
amendment were

 1) the courts were in the process of dealing with  
  the issue, so it was premature to act, and
 2) exempting tribes from card-check provisions  
  would implicitly mean the NLRA applied to  
  tribes and the issue of jurisdiction over tribes  
  needed to be addressed on a stand-alone basis  
  outside of the amendment.31

What would the Supreme Court make, if anything, 
of	 these	 events?	 The	 most	 they	 might	 mean	 is	 that	
Congress	isn’t	anxious	to	hurriedly	pass	a	quick	fix	to	
the San Manuel problem but also that there is no guar-
antee it is interested in entertaining a more thoughtfully 
considered permanent solution to the problem either. 
However, what happens in Congress today has very 
little impact on what Congress intended in 1935. For 
any of this to hold sway in its analysis, the Court would 
have	 to	 find	 that	 recent	 legislative	 activities	 have	 an	
impact on what Congress intended in 1935 – which is 
probably not very likely.

Due to lack of evidence of congressional intent, the 
analysis under the Tuscarora approach will likely be 
thin, leading to a possible conclusion that Congress did 
not think about tribes when it passed the Act. However, 
silence on the part of Congress does not necessarily 
mean	that	tribes	are	exempt;32 therefore, the fact the Act 
is silent with regard to tribes is not a guaranteed win.

Additionally,	 the	 Court	 might	 apply	 a	 modified	
Tuscarora analysis by examining the second and third 
Coeur d’Alene exceptions. Assuming the Court would 
hold that treaty rights were not abrogated, it would not 
be a stretch of the imagination to think that the Court 
would hold that NLRB jurisdiction would not infringe 
on tribal sovereignty if the employees and customers of 
the casino are largely non-Indian and because owning 
and operating a casino is not a traditional, or intramu-
ral, function of government. However, such a holding 
would ignore that operating a tribal enterprise is a func-
tion of tribal sovereignty.

In the alternative, the Court could by pass congres-
sional intent and examine only whether jurisdiction 
would infringe on tribal sovereignty by evaluating the 
impact that application of the Act would have on the 
tribe’s governmental functions.”33 This would seem 
to be a less appropriate approach because an exami-
nation of tribal sovereignty in relation to the federal 
government ends by acknowledging that Congress 
can abrogate tribal sovereignty at will, and that takes 
us back to what Congress intended.34 Nevertheless, 
under such an analysis, it seems likely that the court 
would	 find	 that	 tribal	 sovereignty	 would	 not	 be	 
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impacted to such a degree that the Act would not ap-
ply because, as stated previously, it is not unlikely 
that	 the	 Court	 would	 find	 that	 applying	 the	Act	 to	
a large, commercial, non-traditional tribal operation 
does not infringe on tribal sovereignty. Additionally, 
the Court has expressed disfavor for the current 
boundaries of the doctrine of tribal sovereign immu-
nity, especially as it applies to tribal businesses such 
as “ski resorts, gambling and sales of cigarettes.”35

Advice
	 What	does	all	this	mean	for	now?	San Manuel is 
precedent only in the DC Circuit, and, even there, the 
jurisdiction only applies on a case-by-case basis accord-
ing to the new approach.36 Therefore, in usual NLRB 
fashion, a tribe won’t necessarily know if the Board 
considers	the	NLRA	to	apply	to	it	until	the	NLRB	files	
a complaint because there is no hard and fast (or pub-
lished) rule on the issue.37

The	answer	may	not	take	long	to	find	out	because	la-
bor unions are targeting tribal casinos.38 In a situation 
where the NLRB determines it does have jurisdiction 
over a casino, one of the more obvious questions is 
what should the tribe do if it already has a labor ordi-
nance	that	conflicts	with	the	NLRA? 39 When a state la-
bor	law	conflicts	with	the	NLRA,	the	NLRA	supersedes	
the state law.40 The NLRB applies this rule to tribal law 
that	conflicts	as	well.41 And what of tribes that have la-
bor ordinances negotiated and entered into during the 
compact process under the Indian Gaming Regulatory 
Act?	A	tribe	that	honors	its	commitment	to	the	state	by	
complying with a compact labor ordinance may violate 
the NLRA. It’s not clear what path a tribe should follow 
under this scenario.

Because jurisdiction is established on a case-by-case 
basis, at least for now, it might be a good idea to try to 
create a strong relationship with workers so that orga-
nizing is not as appealing. It goes without saying that 
satisfied	employees	are	not	as	likely	to	form	unions,	so	

to the extent possible and desirable, try to remain com-
petitive with other employers in the areas of compensa-
tions,	benefits,	and	working	conditions.	For	example,	
in Sac and Fox, employees did not receive vacation 
time, they had no health or life insurance, they had no 
retirement plan, and they received no other fringe ben-
efits.	To	help	ensure	that	employees	do	not	believe	that	
collective bargaining is their best option, establish a 
fair and responsive procedure where employees can air 
and seek redress for grievances.

Tribes that do not have labor ordinances should consider 
enacting one. To the extent it is possible and desirable, 
draft labor ordinances, or amend existing ordinances, 
in	a	way	that	minimizes	conflict	with	the	NLRA	or	in	
a way that is as consistent as possible with federal or 
state labor laws pertaining to public employees. Also, 
consider enacting a Right to Work ordinance because 
some employees prefer a workplace where they are not 
forced to join a union.

Conclusion
 There is good reason to believe the Supreme 
Court would uphold the NLRB’s jurisdiction over 
large commercial tribal businesses located on the 
reservation because it is likely the Court would hold 
that applying a general federal statute to operations 
that employ predominantly non-Indians in a business 
where the bulk of the customers come from off the res-
ervation was not precluded by Congress or would not 
impact tribal sovereignty. Until the issue is resolved, 
tribes which own and operate large commercial busi-
nesses should examine their labor practices to ensure 
they are providing a workplace that is competitive 
with other employers and that they have a fair and 
accessible grievance policy. Tribes should also con-
sider tailoring labor ordinances as much as possible 
to mirror the NLRA or the federal or local state stat-
utes protecting government workers, and should 
consider enacting a right to work ordinance.
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