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ARGUMENT

I. The District Court Erred in Rejecting Plaintiffs' Claims For Breach

of Indian Trust Responsibility.

A. Waiver of Sovereign Immunity under USHA°

The government's argument against Plaintiffs' cause of action for breach of

Indian Trust responsibilities rests primarily on asserting the Secretary's sovereign

immunity from suit. However, the Secretary acknowledges there is a waiver of

sovereign immunity under the United States Housing Act of 1937, and there was a

waiver of sovereign immunity under the Indian Housing Act of 1988 for claims such as

Plaintiffs. However, according to the Secretary, there is no longer a waiver of

sovereign immunity allowing this suit because Congress did not place an express

waiver of immunity in the current federal laws for Indian housing programs, the Native

American Housing and Self Determination Act of 1996 ("NAHSDA"). The Secretary

cites no authority for its position that the NAHSDA abolished Plaintiffs' causes of

action arising under the USHA of 1937 or the Indian Housing Act of 1988.

When Plaintiff's homes were built in the late 1970"s, Indian housing programs

fell under the Mutual. Help Homeownership Opportunity Program ("MHHOP")

governed by the general provisions of Title I of the United States Housing Act of 1937,

("USHA") 42 USC § 1437-1437x, and administrative regulations promulgated



thereunder, 24 CFR § 805, et seq. The USHA contains an express waiver of sovereign

immunity for suits against the Secretary regarding agency operations. 42 USC §1404a

(Secretary of Housing and Urban Development may sue and be sued relative to its

functions under the USHA). The dislaict court found that the United States Housing

Act waives the Secretary's sovereign immunity. App. 2, p. 4. The Plaintiffs' cause of

action for breach of the Secretary's fiduciary duties originated under the USHA during

and after the time the houses at issue in this litigation were designed and constructed.

During the occupancy of these homes, the Unites States Housing Act was

amended by the Indian Housing Act of 1988 ("IHA"), 42 U.S.C § § 1437aa-1437t_ and

regulations promulgated thereunder, 24 C.F.R Part 905, et seq., to specifically address

Indian housing programs. The Indian Housing Act does not contain a specific waiver

of sovereign immunity for suits against the Secretary. However, the IHA is considered

to carry the waiver of sovereign immunity previously expressed in the United States

Housing Act, 42 U.S.C. §1404a. See, Dewakuka v. Martinez, 217 F.3d 1031, 1036

(Fed. Cir. 2001). The district court found that the waiver of sovereign immunity of the

USHA extended to actions under the IHA. App. 2, p. 5. Plainti_' cause of action for

breach of the Secretary's fiduciary duties which originated under the USHA ripened

further under the IHA. The nature of the defects in the design and construction of these

homes were, and are, ongoing, and thus Plaintiffs' rights continued to accrue and ripen
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further under the Indian Housing Act. These rights did not evaporate upon the

enactment of the NAHSDA as the Secretary urges.

In 1996, and still during the occupancy of the homes, the Indian Housing Act

was repealed, and replaced with the Native American Housing and Self Determination

Act. ("NAHSDA"). 25 USC § 4101 et seq., 24 C.F.R. § 2000.200 et seq. The

NAHSDA does not contain an express waiver of sovereign immunity for suits against

the Secretary, but 42 U.S.C. § 1404a still provides a waiver of the Secretary's

sovereign immunity. However, the district court declined to recognize a continuation of

the Secretary's waiver of sovereign immtmity into the NAHSDA, the current version of

national housing policy for Indian housing programs. App. 2, p. 5-6.

Plaintiffs' did not lose their right to sue the Secretary based on sovereign

immunity when NAHSDA was enacted to replace the Indian Housing Act. Sovereign

immunity was not a bar to Plaintiffs' causes of action for breach of Indian trust

responsibility arising under the Indian Housing Act or the United States Housing Act by

virtue of 42 U.S.C. § 1404a. As noted in Plaintiffs' opening brief, the district court was

aware of the incongruity of its ruling declining to extend the waiver of the Secretary's

immunity under 42 U.S.C §1404a to current federal Indian housing laws. App. 3, p.

11, Ins. 4 - 10. The district court acknowledged that it did not appear that Plaintiffs'

previous causes of actions could simply be abrogated by the repeal of the Indian
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Housing Act. ld.

Indeed, Plaintiffs have demonstrated a waiver of sovereign immunity for causes

of action against the Secretary under the USHA and the IHA which were not abrogated

when the NAHSDA was enacted. The NAHSDA contains a savings clause which

provides that:

This chapter may not be construed to affect the validity of any fight

duty, or obligation of the United States or other person arising under or

pursuant to any commianent or agreement lawfiflly entered into before

October 1, 1997, under the United States Housing Act of 1937 [42

U.S.C.A. § 1437 et seq.] ....

25 U.S.C. § 1483(a).

B. The Government's Trust Responsibility under Mitchell II.

The district court further erred when it failed to recognize a cause of action for

Plaintiffs against HUD for breach of the agency's fiduciary trust responsibilities under

the seminal ruling of United States v. Mitchell ("Mitchell 1I"), 463 US 206 (1983).

The Secretary misconstrues the implication and application of Mitchell II, and the

recent case of United States v. IVhite Mountain Apache Tribe, 537 U.S. 465, 123 S.Ct.

1126, 155 L.Ed 2d 40 (2003) as they apply to Plaintiffs' claims.

In Mitchell 11, the Court determined that the general trust relationship between

the federal government and Indian tribes can rise to the level of the fiduciary duty found

in private trust relationships, giving rise to a cause of action for a breach of such duties
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which is compensable. The Supreme Court stated that it and other federal courts had

consistently recognized that the existence of"a trust relationship between the United

States and an Indian or Indian Tribe includes as a fundamental incident the right of the

injured beneficiary to sue the trustee for damages resulting from a breach of the trust".

Mitchell 11, supra, 463 U.S. at 226. (Citations omitted.) No further waiver of

sovereign immunity need be found.

In United States v. White Mountain Apache Tribe, supra, the Supreme Court

found that where the governing legislation itself stated that the federal government held

tribal property (school buildings on a former military post) specifically in trust for the

tribe, the requisite level of fiduciary trust duties were established by inference.

The 1960 Act goes beyond a bare trust and permits a fair inference

that the Government is subject to duties as a trustee and liable in damages

for breach. The statutory language expressly defines a fiduciary

relationship in the provision that Fort Apache be 'held by the United

States in trust for the White Mountain Apache Tribe.'

155 L.Ed. 2d at 50-51.

At footnote 3, the Supreme Court makes it clear that it is following the principles

of Mitchell 11, where, as in White Mountain Apache, "the relevant sources of

substantive law create '[a]ll the necessary elements of a common-law trust,' there is no

need to look elsewhere for the source ofa lrust relationship." 155 L.Ed 2d at 50, ill. 3.

Likewise, here in the language of the NAHSDA 1996, Congress expressed and
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reiterated its trust obligations in the area of Indian housing programs when it

acknowledged the" ...unique trust responsibility to protect and support Indian tribes

and Indian people," and that such mast obligations were discharged, in part, by

"providing affordable homes in safe and healthy environments." 25 U.S.C. §4101.

Such an expression of Irust obligations in the applicable substantive law, the

NAHSDA, creates the necessary elements of a common law trust as in Mitchell H and

White Mountain Apache, and gives rise to the fair inference that HUD is subject to the

duties of a trustee under the NAHSDA and may be held liable for damages for breach

thereof.

The finding of a fiduciary relationship, the breach of which is compensable, does

not depend on Congress' intent to create a private right of action. It depends on

whether or not a fiduciary relationship exists as a result of the elaborate control of

the government over the resources of the Indians. The statutes and regulations

providing for Indian housing under the United States Housing Act of 1937, the National

Housing Act, the Indian Housing ACt of 1988, and the Native American Housing and

Self Determination Act, all provide for HUD's comprehensive control, management

and supervisionof Indian housing. See in particular, the massive amount of

government regulations governing every aspect of the housing construction, sale, and

lease on Indian Reservations. 24 C.F.R. §805.101 et seq. In fact, it is because these

6



regulations were so restrictive and pervasive, that this case came about; the government

(HUD) insisted on wooden foundations even though the Indians and the Blackfeet

Housing Authority objected. The government, of course, prevailed because of their

overwhelming power and authority. The foundations were constructed out of wood and

because of that the homes are now unsafe, unfit, and unsanitary. See ¶¶ 18-26 of the

Amended Class Action Complaint, App. 1, pp. 6-7. This regulatory scheme is clearly

elaborate enough to give rise to the same level of fiduciary duty found in Mitchell H

and White Mountain Apache.

Contrary to the Secretary's position, just because the government here was not in

possession of tribal property or buildings or in a management position over tribal assets

such as timber, does not indicate that the Secretary did not wield pervasive power and

control/I1 the area of Indian housing programs sufficient to invoke the principles of

Mitchell H. Simply put, the government completely controlled all the financial

resources concerning Indian housing, and conditioned receipt of such funds upon

compliance with its own complex regulatory scheme of control and approval.

Plaintiffs respectfially incorporate by reference their arguments previously raised

o

in their opening brief'on this point, summarized as follows. The scope of the

regulations under 24 C.F.R. §§ 805, 905, and 2000.200 et seq. which implement the

United States Housing Act, the Indian Housing Act, and the Native American Housing
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are expansive. There is virtually no aspect of the creation of low income housing on

Indian reservations over which the HUD has not established or maintained elaborate

control. That control exists from the inception of the Indian Housing Authority using

the approved ordinance created by HUD, to the selection of the site, to the kinds of

materials used in construction. There are few ways that a housing authority may act

independently fi'om HUD's regulations; if they do, it is with HUD's approval.

Appendix 4, Interim Indian Housing Handbook, 1976. While the tribal housing

authorities arranged for final inspection of a project, even its acceptance of the project

as complete was subject to final HUD approval and oversight. 24 C.F.R.§ 905.260(f).

I-RJD's control over Indian housing programs and projects overwhelms the local

housing authority sufficient to invoke the Indian Trust Responsibility and give the

injured Indian parties a right to sue. Dewaicuku v. Martinez, 226 F.Supp.2d 1199,

1202-1204 (D. Ariz. 2002). Just as the timber regulations at issue in Mitchell lI were

so pervasive that it gave those Indians a right to sue for breach of trust responsibility,

the housing regulations in this case are so pervasive as to give rise to a cause of action

for Plaintiffs to sue for a breach of trust responsibility. Just as the substantive law in

White Mountain Apache itself expressed the nature of the trust relationship, here the

language of the NAHSDA likewise expressly acknowledges the federal government's

fiduciary duties regarding Indian housing programs and gives rise to a cause of action
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for breach thereof.

Here, HUD breached the fiduciary relationship of a trustee when it approved the

designs, oversaw the construction, and accepted Indian housing that was not only sub-

standard but dangerous to the Indian occupants. HUD breached the fiduciary

relationship of trustee when, to this day, the Secretary refused to remedy the defects in

the design and construction in the home of which it was made aware. HUD had a duty

to repair the houses once it knew of the need to do so, and is still under such a duty.

Under 24 C.F.R. §905.270, HUD can provide additional money to local Indian

housing authorities for repair and remediation of housing problems, and therefore, is "a

necessary participant in the corrections process after home construction was

completed." Dewakuku v. Martinez, 226 F.Supp.2d 1199, 1203-1204 (D. Ariz. 2002).

Under NAHSDA, the Secretary's primary objective is "to assist and promote

affordable housing activities to develop, maintain, and operate affordable housing in

safe and healthy environments on Indian Reservations and in other Indian areas for

occupancy by low-income Indian families .... " 25 U.S.C. §413 l(a)(1). The Act also

provides for "operating Assistance for housing previously developed or operated

pursuant to a contract between the Secretary and an Indian Housing authority." 24

U.S.C. § 4132 (1) - (5).

At the very least Plaintiffs are entitled to a remand on this issue which will allow
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them to conduct discovery to establish, if the Secretary won't admit, that HUD required

wooden foundations notwithstanding the objections of the Housing Authority and

occupants both. The wood foundations were not safe or healthy and HUD should have

known it. Plaintiffs believe they can establish through discovery that they voiced their

complaints and requests for remediation of the defects to no avail. HUD continues to

act adversely to its beneficiaries' interests by failing to undertake repair or remediation

of the dangerous and unsanitary conditions that persist in Plaintiffs' homes.

II. The District Court Erred In Rejecting The Application of the
Administrative Procedures Act.

In Count II of the Amended Complaint, Plaintiffs requested injunctive and

declaratory relief under the Administrative Procedure Act, 5 U.S.C. §701, et seq.

("APA"). The district court acknowledged that 5 U.S.C. §702 waives sovereign

immunity over claims for equitable relief based on agency action. App. 2, p. 7-8. The

district court also noted that the APA was a procedural statute which did not provide an

independent basis for a cause of action, but only provided for judicial review of federal

agency actions under another statute. Id. However, the district court then proceeded to

ignore Plaintiffs" request for judicial review of the Secretary's actions under the

applicable federal housing statutes incorporated by reference into Count II of the

Amended Complaint. App. 1, p. 15, ¶¶ 54 - 55. Instead, the district court focused
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exclusively on Plaintiffs' requests for monetary damages, consistently throughout its

opinion, construing all of Plaintiffs' requests as pleas for damages regardless of how

they were pied. App. 2, pp. 1, 2, 6, 8; App. 3, p. 14, Ins. 11 - 21.

The United States Supreme Court has noted that the federal government's Indian

trust obligations have an important place in assessing the propriety of administrative

agency action where injunctive relief is sought. Mitchell 11, supra, 463 U.S. at 226.

Where injunctive or declaratory relief is requested, subject matter jurisdiction exists

under the APA to the extent a claim is directed at judicial review of final agency action.

This is a very important distinction which the Secretary has failed to address.

In Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001), the Federal Court of

Appeals stated the fact "that plaintiffs rely upon common law trust principles in pursuit

of their claim is immaterial, as here they seek specific relief other than money damages,

and federal courts have jurisdiction to hear such claims under the APA." 240 F.3d at

1094-95. Recent legal commentators in the post-Mitchell H landscape urge that the

Cobell decision, supra, and others indicates that the presence of some specific statutory

or regulatory duty such as would be required to invoke the government's fiduciary trust

obligations under the Mitchell H analysis are absent altogether when prospective

injunctive relief is sought under the APA. Conference of Western Attorneys General,

American lndian Law Deskbook, 3 _ Ed., p. 16 (2004), citing Wood, lndian landand
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the Promise of Native Sovereignty: The Trust doctrine Revisited, 1994 Utah L. Rev.

1471, 1565.

Another post-Mitchell II commentator has argued that, in view of the United

States' trust responsibility, the "APA's arbitrary and capricious standard is far too high

a standard to meet in order to be able to challenge federal action," and that "'arbitrary,

capricious, or an abuse of discretion' is a standard that neglects to correct many

behaviors that would be considered a breach of a strict fiduciary duty." Haskew,

Federal Consultation with Indian Tribes: The Foundation of the Englightened Policy

Decision, or Another Badge of Shame", 24 Am. Indian L. Rev. 21, 30-31 (2000)

(quoted inAmerican Indian Law Deskbook, 3 "_Ed., p. 2, ill. 7; p. 17, fn. 92.

Compounding the error of the district court in failing to acknowledge the waiver

of the Secretary's sovereign immunity under 5 U.S.C. § 702 of the APA, was the

district court's pervasive mischaracterization of all of Plaintiffs' claims, regardless of

how they were pied, as claims for money damages which are not available under the

APA. App. 2, p. 1,2,6,8; App. 3, p. 14, ins. 11 - 21.

The Secretary continues to rely on Department of the Army v. Blue Fox, 525

U.S. 255 (1999), in support of the district court's assessment of Plaintiffs' claims as

only for money damages. Blue Fox is readily distinguishable on its facts, i.e., a

government contractor which sought to impose a lien on government assets as collateral
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for payment of its services. Clearly, this was anothing more than an attempt to secure

money allegedly owed by the government and not a request for equitable or injunctive

relief. Because the Secretary has raised no new issues concerning this point, Plaintiffs

respectfully incorporate their arguments contained in their opening briet_ summarized as

follows.

In their Amended Complaint Plaintiffs seek declaratory and injunctive relief as a

remedy in addition to, or as an alternative to, monetary damages. Plaintiffs are asking

for a review of the Secretary's actions under the USHA, the IHA, and the NAHSDA, to

determine if the agency met its Indian trust responsibility in carrying out its mission, or

whether the Secretary wrongfially withheld, or still withholds, required agency action to

remediate known defects, or whether the Secretary abdicated its responsibility

regarding oversight of Indian housing programs. While Plaintiffs may seek monetary

damages for breach of fiduciary duties by HUD, clearly Plaintiffs also seek injunctive

and declaratory relief aimed at remedying the defective design and construction of the

homes at issue in this litigation. This does not transform, as the district court found, all

of Plaintiffs' claims into underlying claims for money damages. Nor does the mere fact

that it might cost some money to comply with an injunction make this a damage case.

The Supreme Court inBowen v. Massachusetts, 487 U.S. 879, 108 S.Ct. 2722,

101 L.Ed 2d 749 (1988), clearly stated that the remedy under the APA is an action for
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specific relief and not for "money damages" under 5 U.S.C. §702, even though the

Order could require the payment of money by the Federal government. Bowen, 108

S.Ct. at 2731, 2740. The Court in Bowen explained that specific remedies attempt to

give the plaintiff "the very thing to which he was entitled." Id. at 2732 (quoting

Maryland Department of Human Resources v. Department of Health and Human

Services, 763 F.2d 1441, 1446 (D.C. Cir. 1985), and D. Dobbs Handbook on The Law

of Remedies, 135 (1973).

Under Bowen, the fact that it might cost HUD some money to obey such an order

issued under the APA is irrelevant. The United States Supreme Court has said that

such cost does not amount to "money damages" within the meaning of 5 U.S.C. §702.

The fact that the mandate is one for the payment of money must not be

confused with the question whether such payment, in these circumstances,

is a payment of money as damages or as specific relief.

108 S.Ct. at 2735; See, also, Zellous v. BroadheadAssoc., 906 F.2d 94 (3 _d

Cir.1990).

Plaintiffs invoked the court's jurisdiction under the APA, and its waiver of

sovereign immunity for government agencies under 5 U.S.C. § 704(a) for declaratory

and injunctive relief. The fact Plaintiffs may also seek monetary damages for breach of

the Secretary's fiduciary and trust responsibilities does not foreclose their claims for

judicial review of the Secretary's actions under Count II of the Amended Complaint.
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Plaintiffs do seek the very thing to which they are entitled, namely, an order directing

HUD to follow the law and grant them the safe, decent, and sanitary housing to which

the law says they are entitled. In other words, Plaintiffs seek an order directing HUD

to fix their homes so they are once again safe, decent, and sanitary, i.e., livable. The

district court clearly erred in dismissing Plaintiffs' claims under the APA.

III. The District Court Erred In Refusing To Find A Waiver of Sovereign

Immunity for Blackfeet Housing.

The issue as to the waiver of sovereign immunity by Blackfeet Housing

Authority ("Blackfeet Housing") turns on the "sue and be sued" clause in the tribal

ordinance creating it, which was mandated by HUD under regulations creating housing

programs on Indian reservations. 24 C.F.R. §§805 et seq., App. 1.

Blackfeet Tribal Ordinance No. 7, Article 5 - Powers, states in part:

2. The Council hereby gives its irrevocable consent to allowing the

Authority to sue and be sued in its corporate name, upon any contract,

claim, or obligation arising out of its activities under this ordinance and

hereby authorizes the Authority to agree by contract to waive any

immunity from suit which it might otherwise have; but the Tribe shall not

be liable for the debts or obligations of the Authority.

This typical "sue and be sued" provision is about as direct and explicit a waiver

of sovereign immunity as one can imagine.

Clearly the words "sue and be sued" in their normal

connotation embrace all civil process incident to the

commencement or continuance of legal proceedings.
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Federal Housing at Administration v. Burr, 309 U.S. 242,245 (1940). This language

was required by HUD in all Indian Housing Authority chartersl for the specific purpose

of allowing them to enter the business world, to contract, and to act without the

strictures and limitations of Tribal sovereign immunity.

It is important to the development of the Indian tribes that

they be given a greater control over their own destinies. If

they are to be permitted to form corporations to conduct

semi-governmental activities, they must of necessity be

permitted to waive immunity fi'om suit with respect to those
activities.

Nanekagon Development Company, Inc. v. Bois Forte Reservation Housing Authority,

395 F.Supp 23, 28-29 (D. Minn. 1974); aff.§d 517 F.2d 508 (8 thCir. 1975).

The Tribal Defendants do not raise any new substantive arguments in opposition

to Plaintiffs' claim of a waiver of sovereign immunity under the facts of this case.

Accordingly, Plaintiffs respectfully incorporate by reference their previous arguments

set out in detail in their opening brief, summarized as follows.

The specific issue on appeal remains whether the sue and be sued clause in

Tribal Ordinance No. 7 is sufficient to waive sovereign immunity for Blackfeet

l This is just one more example of the total control and dominance exercised by

HUD over the Indians. If they did not adopt this very same language in their

ordinance there would be no Housing Authority and if there was no Housing

Authority, there would be no housing on the Reservation. The result, they all

16



Housing's actions, or whether the second clause in that paragraph of the Ordinance

requires a subsequent contract to trigger a waiver.

Tribal Defendants continue to argue that Ordinance No. 7 should be read to limit

the waiver of sovereign immunity to situations in which Blackfeet Housing specifically

waives sovereign immunity by further language in a subsequent contract. If Tribal

Defendants' theory were correct, that additional action and contract is necessary on the

part of Blackfeet Housing to waive immunity, then the first clause of the Tribal

Ordinance would have to be ignored where it states:

The Council hereby gives its irrevocable consent to allowing the

Authority to sue and be sued in its corporate name, upon any contract,

claim, or obligation arising out of its activities under this ordinance ....

Standard rules of statutory rules of construction require that courts give meaning

to all the words used in an enactment, and that courts neither insert or remove words

therein. The first clause of Tribal Ordinance No. 7 does not state that the Tribe may

gives its consent to allow the Housing Authority to sue and be sued. Instead it clearly

states that the Tribe "hereby gives its irrevocable consent to allowing the Authority to

sue and be sued in its corporate name."

Therefore, the only reasonable interpretation of Tribal Ordinance No. 7, Article

5, Section 2, which gives meaning to the entire sentence without adding words not

adopted a charter with this very same language.
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present, is that sovereign immunity is waived for the Housing Authority, and, in

addition, the Housing Authority is authorized to enter into contracts spelling out the

terms of waiver in more detail. The language used in Ordinance No. 7 evinces the

Tribe's intent to make the Housing Authority's amenability to suit unqualifiedly clear.

It does not add an additional condition precedent to waiver.

As previously argued in Plaintiffs' opening brief, Tribal Defendants' position is

flawed for two reasons. First, as set forth above, such an interpretation is contrary to

the plain meaning of the wording of the ordinance. Without torturing the words, the

Ordinance cannot be read any other way: the Council has waived the Housing

Authority's immunity from suit under the standard form dictated by the Secretary in

order for the Authority to receive federal housing funds. I.f the Tribe, or Congress, had

intended to limit the Indian housing authority to sue and be sued to only those situations

where additional contract language was used, the ordinance should have said so.

Second, and again as previously argued in Plaintiffs' opening brief on this point,

it is repugnant to give any public organization the right to engage in commerce and to

sue upon contracts it enters into without also having the responsibility of being sued.

The premise that Tribes should be able to receive the advantages of trade and

commerce without having to worry about being sued is what guided the rulings in the

Montana federal district court opinions in R.C. Hedreen Co. v. Crow Tribal Housing
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Authority, 521 F.Supp. 599, 605-606 (D. Mont.,1981), and R.d. Williams Co. v. Fort

Be&nap Housing Authority, 509 F.Supp. 933,938, fla. 1 (D.Mont. 1981) both of which

found waivers of tribal sovereignty immunity based on the standard "sue and be sued"

clause. Not only are these cases good precedent on this issue, but they should be

conlrolling in the Montana Dislxict.

In R.C. Hedreen the Montana federal district court relied on the fact that the

Crow housing authority's "sue and be sued" clause allowed the housing authority to

effectively enter the commercial market in order to take advantage of the HUD

programs. It also found that:

it is repugnant to the American theory of sovereignty that an

instrumentality of the sovereign shall have all the fights and

advantages of a trading corporation, and the ability to sue,

and yet be itself immune fi'om suit, and able to contract with

others, or to injure others, confident that no redress may be

had against it as a matter of right.

521 F.Supp. at 606, citing Federal Sugar Refining Co. v. United States Sugar

Equalization Board, 268 F. 575, 587 (S.D.N.Y. 1920).

This Circuit, in afflm_g R.J. Williams, clearly upheld this rule of law of the

Montana federal courts. R.J. Williams Co. v. Fort Belknap Housing Authority, 719

F.2d 979, 982. fn 2 (9 th Cir. 1983). Thus, unless this Court overturns the authority R.C.

Hedreen, or its own precedent in R.J. Williams Co., it must reverse the district court
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on this issue. However, it is not necessary to reverse these well reasoned authorities,

nor is it desirable to do so from the perspective of promoting the doctrine of tribal self-

determination.

The Tribal Defendant's position ignores the simple distinction drawn between

sovereign and corporate actions originating under Section 16 and Section 17 of the

Indian Reorganization Act ("IRA"). Despite what appears to be rather clear

differences between Section 16 incorporation of Tribes under the IRA for purposes of

self-governance, and the chartering of tribal entities under section 17 of the IRA for the

purpose of engaging in commercial enterprises, this distinction has spawned a great

deal of litigation, perhaps unnecessarily. American Indian Law Deskbook, supra, at pp

244-246.

Section 16 of the Indian Reorganization act authorizes Tribes to adopt

constitutions for their internal governance. Section 17 of the Indian Reorganization Act

authorizes Tribes to adopt charters of incorporation for entities whose purpose is to

engage in commercial enterprises, ld. It is under Section 17, not Section 16, that

Defendant Blackfeet Housing and its predecessor in interest were created via Tribal

Ordinance No. 7. It is under Section 17 that the Blackfeet Tribe enacted the standard

"sue and be sued" clause, via Tribal Ordinance No. 7, to enable Blackfeet Housing and

its predecessor to be eligible to obtain federal housing assistance for Indian housing
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programs.

Indeed, it was the Blackfeet Tribal structure and the creation of an incorporated

tribal housing authority under Section 17of the Indian Reorganization Act, which was

used as an example by the Secretary of Interior to base his opinion that such

incorporation is necessary in order for Indian tribes to receive loans and grants under

the federal housing schemes. App. 4, 57 Interior DEC. 145, at 149-150. The Secretary

there noted that it is only those tribes such as the Blackfeet which are incorporated

under the Indian Reorganization Act which may be said to have express authority to

engage in Indian housing program activities and receive federal grants and funds. "A

tribe which has not been incorporated cannot be said to have authority.., to enter into

the undertakings probably required for engaging in low-rent and slum clearance

projects, particularly the authority to sue and be sued ...", Id., at 149, and that as an

administrative matter, it is doubtful a tribe not so incorporated under Section 17 could

be granted federal funds, ld., at 150.

The ongoing confusion in this complex area of the law is not clarified by simply

overextending the indisputable principle oflribal sovereign immunity for sovereign or

internal governmental functions to corporate or commercials functions undertaken by

incorporated tribal entities. The fact that the Tribe remains immune from liability, in its

sovereign capacity, for its governmental actions does not immunize its tribal entities
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organized and incorporated under Section 17 of the Indian Reorganization Act for the

purposes of being eligible for the receipt of federal housing funds. Despite its vigorous

arguments, this simplistic overextension of the Tribe's sovereign immunity is the

synthesis of the Tribal Defendants' argument.

The Tribal Ordinance specifically notes, in its final clause, that "the Tribe shall

not be liable for the debs or obligations of the Authority." In other words, the tribal

sovereign immunity in matters of tribal governance is not violated by an interpretation

of Tribal Ordinance No. 7, enacted under Section 17 of the IRA, which waives

immunity for the tribal housing authority when it engages in commercial or corporate

activities. It does no violence whatsoever to the doctrine tribal sovereignty to permit

tribal entities, incorporated under Section 17 of the IRA, to be sued when they engage

in traditional commercial and corporate functions.

The fact that it may have been a governmental tribal function to create the

Black:feet housing Authority does not dictate, under any authorities relied on by the

Secretary, that the tribal entity so created is itself immune under principles oftn'bal self-

governance. It simply is not necessary to continue this fallacious legal fiction in the

guise of protecting tribal sovereign immunity for self- governmental functions. See,

e.g., Wippert v. Blackfeet Tribe, 859 P.2d 420, 427 (Mont. 1993) ("sue and be sued"

provision in Blackfeet tribal constitution does not effect a waiver of immunity when the
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Tribe "acted only in its constitutional or governmental capacity."). Moreover, these

legal fictions impede the goal of tribal self-determination ff corporate entities created

under tribal powers of self-govern cannot be held accountable for their actions.

Nanekagon Development Company, Inc., supra, v. 395 F.Supp at 28-29.

IV. The District Court Erred in Holding Plaintiffs' Exclusive Remedy

is with the U.S. Claims Court for Damages.

An action may be brought under federal question jurisdiction, 28 U.S.C. § 1331,

in the district court whether or not the claims are based on a government contract, if it

is a civil action arising under the "Constitution, law or treaties of the United States,"

and if there is a waiver of sovereign immunity.

Here, Plaintiffs claims arise under federal housing statutes, and involve an

examination of HUD's actions thereunder relative to the houses that are the subject of

this litigation. In other words, Plaintiffs' claims involve a federal question, namely, the

effect and application of the federal housing laws and regulations.

Next, contrary to the Secretary's position on this point, Plaintiffs have indeed

demonstrated in this appeal that sovereign immunity has been waived as to both HUD

and Blackfeet H6using, and immunity does not bar Plaintiffs' claims for breach of

Indian trust responsibility duties.

The waivers of sovereign immunity for the Secretary under the United States
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Housing Act and the Indian Housing Act are not an issue in this appeal. The dislrict

court correctly found that 42 U.S.C. § 1404a waives HUD's sovereign immunity under

the USI-IA, which was in effect during the time the homes at issue were designed and

built. App. 2, p. 4. The district court also correctly found that the waiver of the

Secretary's sovereign immunity in 42 U.S.C. § 1404a continued under the IHA, which

was in effect during the occupancy of the homes, ld., p. 5; Dewakuka v. Martinez,

supra, 217 F.3d at 1036. These substantive fights to bring a cause of action against the

Secretary were not abrogated when the NAHSDA was enacted, as recognized by the

enactment of the savings clause, 25 U.S.C. § 1483(a).

Furthermore, Plaintiffs present a persuasive argument for recognizing that the

waiver of the Secretary's sovereign immunity under 42 U.S.C. §1404a extends to

breach of trust claims under the NAHSDA as well, to the extent Plaintiffs' claims are

ongoing and fall within that statute's expression of trust responsibilities. Plaintiffs have

also demonstrated a waiver of sovereign immunity for causes of action against the

Secretary for alleged breaches of Indian trust responsibility and fiduciary duties under

Mitchell 11.

Finally, and additionally, Plaintiffs have demonstrated that 5 U.S.C. § 704 of the

Administrative Procedure Act provides for a waiver of the Secretary's sovereign

immunity relative to Plaintiffs' requests for injunctive and declarative relief.
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Beyond this point, the Secretary does not raise new arguments concerning the

effect of the Tucker Act, which vests the Federal Claims Court with jurisdiction for

relief based on contract claims exceeding $10,000.00. 28 U.S.C. §1491(a)(1).

Accordingly, Plaintiffs incorporate by reference the arguments set out in detail in their

moving brief, briefly summarized as follows.

While the Federal Claims Court is afforded jurisdiction for relief based on

contract claims against the government exceeding $10,000.00,28 U.S.C. § 1491(a)(1),

it does not have exclusive jurisdiction for claims against the government exceeding

$10,000.00 where jurisdiction is otherwise conferred under federal statutes. The

Federal Claims Court's jurisdiction is exclusive "only to the extent that Congress has

not granted any other court authority to hear the claims that may be decided by the

Claims Court." Western Security Co. v. Derwinski, 937 F.2d 1276, 1279 (7 m Cir.

1991).

Plaintiffs contend that the claims in the Amended Complaint for declaratory and

injunctive relief, and habitability, merchantability, and the covenant of good faith and

fair dealing, do involve question of federal laws concerning the interpretation and effect

of the regulatory schemes under the applicable federal housing acts, and the judicial

review of HUD's actions under those statutes.

Plaintiffs' causes of action arise pursuant to HUD's duties and obligations to
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construct and maintain Indian housing in safe, decent, and sanitary conditions, and upon

knowledge of substandard conditions, to take atYarmative action to remedy them. As

was previously argued, HUD's Minimum Product Standards Requirements for the

construction of housing requires that

upon being notified that a particular party under a lease to a

tenant is not in "decent, safe, and sanitary condition due to

no fault of the tenant, the secretary must take reasonable,

atYarmative steps toward making the necessary repairs that

will put the property in that condition."

Conille v. Secretary of Housing & Urban Development, 840 F.2d 105, 117 (1 _t Cir.

1988).

Here, the obligations provided by implied warranties are not addressed by

statute. However, because HUD has obligations under federal housing laws that Indian

housing will meet the minimum federal standards, HUD's duty is thus defined as

providing houses that are fit, habitable, and merchantable. Upon being notified that

properties are not in a safe, decent, and sanitary condition, HUD is obligated to take

affirmative steps to repair the houses. Id. This remedy is not discretionary, Dewa/cu/cu

v. Martmez, supra, 226 F.Supp.2d at 1205, and gives rise to a duty by the Secretary to

remediate the det_ects in the homes at issue in this litigation. Whether Plaintiffs' claims

could result in declaratory and injunctive relief and/or a recovery of monetary damages

does not obviate the fact that Plaintiffs' claims raise a federal question seeking review
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of the application and effect of federal law and whether or not the Secretary complied

therewith.

A district court has jurisdiction if there is a grant of subject matter jurisdiction

and a waiver of sovereign immunity. Whether a particular action is subject to the

Tucker Act's monetary restrictions or relegated only to the Federal Claims Court

"depends on the source of the rights upon which the plaintiffbasis its claims, and upon

the type of relief sought (or appropriate)." Tucson Airport Authority v. General

Dynamics Corp. v. United State of America, 922 F.Supp. 273, 281 (D.C.D.Ariz.

1996).

Therefore, since there is an independent base for federal jurisdiction under

federal question jurisdiction, 28 U.S.C. § 1331, the Tucker Act's exclusive jurisdiction

over claims based on contract does not apply. Tucson Airport Authority, supra, 922
I

F.Supp. at 281; Conille v. Secretary of Housing & Urban Development, supra. 840

F.2d at 117. This is particularly true when, as here, requests for equitable relief such as

injunctive and declaratory relief are made. Bowen, supra, 487 U.S. at 905; Cobell v.

Norton, supra, 240 F.3d at 1094-95.

CONCLUSION

IT IS RESPECTFULLY SUBMITTED that Plaintiffs have established that the

district court committed reversible error on all four points raised in this Appeal. 1) The
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district court erred in rejecting Plaintiffs' claims for breach of Indian Trust

Responsibility. 2) The district court erred in rejecting the application of the

Administrative Procedures Act. 3) The district court erred in refusing to find a waiver

of sovereign immunity for Blackfeet Housing. And 4), the district court erred in holding

that Plaintiffs' exclusive remedy is with the U.S.Claims Court for damages. Plaintiffs

have established the requisite waivers of sovereign immunity and stated causes of

action upon their pleadings sufficient to withstand Defendants' preliminary motions to

dismiss.

At the very least, the district court's decision was premature; the clear

allegations of the Amended Complaint suggest that Blackfeet Housing was a mere "arm

or instrumentality of HUD" and, therefore, was in no position to prevent the use of

wooden foundations and other problems that eventually caused the houses to become

unsafe and unsanitary and virtually unlivable. Amended Class Action Complaint, App.

1, pp 6-7. All of the contentions of the Secretary that Indian housing authorities are

truly able to act independently of HUD (Responsive Brief, pp. 35-45) and that

Blackfeet Housing could have used other materials to build these same homes

(Responsive Brief, p. 39) are simply not true. Plaintiffs should have been given an

opportunity through discovery to establish the accuracy of the allegations in the

Complaint. (Plaintiff's motion to compel answers to discovery was pending at the time
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the district court issued its Order to Dismiss the Amended Complaint.)

Similarly, the Secretary's suggestion that the Plaintiffs, as homebuyers, should

not sueHUD but should independently pursue their warranty claims "through his seller,

the Indian housing authority, rather than through HUD" (Responsive Brief, p. 35) rings

hollow because, as the Secretary well knows, Blackfeet Housing claims sovereign

immunity prevents such a suit. It is a clear case of finger pointing, with each of the

Defendants pointing the finger at the other as the truly responsible party. The federal

district court is the only venue with jurisdiction over both Defendants where, through

full discovery, the real truth can come out and justice to the Plaintiffs can be done.

Again, the Order of the district court was, at best, premature because all of the facts

were not before the district court.

Plaintiffs pray this Court will reverse the Memorandum and Order of the district

court dismissing this action, and, further, will remand this case back to the trial court

for further proceedings, including full pursuit of discovery of the facts necessary to

proceed to the merits of their claims.

///
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