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JURISDICTIONAL STATEMENT 
 

 The Trial Court had jurisdiction of this core proceeding pursuant to 28 U.S.C. 

§1334(b), as well as §157(b)(2)(F) and (K), together with local Civil Rule 84.1(a) of the 

United States District Court for the Northern District of Oklahoma.  The Bankruptcy 

Appellate Panel had jurisdiction over this appeal pursuant to 28 U.S.C. §158(a)(b)(c), 

Fed. R. Bankr. P. Rule [Interim] 8001(a)&(c), Fed. R. Bankr. P. 8002(a); 10th Circuit 

BAP L.R. 8001-1.  This Court has jurisdiction under Fed. R. Civ. 2354(b) and Fed. R. 

App. 4(a)(1)(A).   

 The opinion of the District Court was filed on June 7, 2006.  An appeal was 

brought to the Bankruptcy Appellate Panel by a timely filing on July 27, 2006, following 

an Order of the Bankruptcy Court of July 17, 2006, denying a motion for a new trial.  The 

Bankruptcy Appellate Panel issued its opinion subsequently on January 9, 2007, and the 

Appellant filed its Notice of Appeal on February 6, 2007.   

 The Order of the Bankruptcy Court constitutes a final order, and disposed of all 

issues between the parties.   
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STATEMENT OF ISSUES PRESENTED 

 1.  Whether the Bankruptcy Court and the Bankruptcy Appellate Panel erred in 

determining that the case was not governed by 47 O.S. §1110? 

 2.  Whether the Bankruptcy Court and the Bankruptcy Appellate Panel erred in 

determining that Oklahoma law did not recognize the validity of the Creek Nation title 

and lien? 

 3.  Whether the Bankruptcy Court and the Bankruptcy Appellate Panel erred in 

determining that the Creek Nation title was not a “certificate of title” under the Uniform 

Commercial Code? 

 4.  Whether the Bankruptcy Court and the Bankruptcy Appellate Panel erred in 

determining that WilServ was not entitled to assert priority of its lien as a “purchase 

money” lien? 

 5.  Whether the Bankruptcy Court and the Bankruptcy Appellate Panel erred in 

determining that WilServ was not entitled to assert the lien priority of the previous lender 

with a lien upon the collateral at issue? 
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STATEMENT OF CASE 

 

 This is an action by a Chapter 7 Trustee to avoid a security interest held by the 

defendant/appellant, WilServ Credit Union, in a 2001 Chevrolet Pickup owned by the 

debtors, Russell T. Harper and Sharon C. Harper.  The case was submitted to the Court 

on stipulated facts.  Following the Court’s review of the parties’ briefs, the Court 

requested additional stipulations of facts.  Immediately following the filing of that 

supplemental joint stipulation, the Court issued its order holding that the Trustee was 

entitled to avoid the security interest held by WilServ.  WilServ filed a Motion for New 

Trial which was subsequently denied by the Court on July 17, 2006.  From that denial, 

the credit union appealed to the Bankruptcy Appellate Panel for the Tenth Circuit.  That 

Court subsequently issued its ruling on January 9, 2007, affirming the ruling of the 

Bankruptcy Court.  The credit union then brought this appeal to this Court.     

 

STATEMENT OF FACTS 

 The facts originally stipulated to by the parties (Appellant Appeal, page 23) 

included the following:  

 1.  The debtors purchased the 2001 Chevrolet Pickup and financed the purchase of 

the vehicle through the defendant, WilServ Credit Union.  

 2.  By virtue of the note and security agreement that were signed by the debtors, 

WilServ obtained a valid security interest in the vehicle.  
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 3.  WilServ filed a lien entry form with the Muscogee Creek Nation Tax 

Commission.  WilServ filed no lien entry form with the Oklahoma Tax Commission.   

 4.  The vehicle was registered with the Creek Nation under Title 36, §3-103 of the 

Creek Nation Statutes, and the debtors and the vehicle met the requirements of that 

statute.   

 5.  Attached to the Joint Stipulation were true and correct copies of a number of 

Creek Nation Statutes: Title 24 §7-401, 7-402, 7-403, 7-404, 7-405, 7-406, 7-407, 7-408, 

7-409, and 7-410; Title 27 §1-101, 1-102, 1-103, 1-104, 1-105, 1-106; Title 27 §4-101, 4-

102, 4-103, 4-104, 4-105, 4-106, 4-107, 4-108, 4-109, and 4-110; Title 36 §3-101, 3-102, 

3-103, 3-104, 3-105, 3-106, 3-107, 3-108, 3-109, 3-110, 3-111, 3-112, 3-113, and the 

amended versions of 3-102 and 3-104.  

 Following the parties’ briefing, the Bankruptcy Court conducted a telephonic 

status conference, and requested that a supplemental stipulation of facts be made, as the 

Court had noted that the loan document for the loan of WilServ stated at the top that the 

loan was made for the purpose of: “refinance vehicle.”  Accordingly, the parties filed a 

Supplemental Joint Stipulation of Facts (Appellant Appeal, page 50), stipulating to the 

following additional matters:  

 1.  The debtor in this action, Russell T. Harper, purchased the vehicle at issue in 

this case on September 1, 2001, from South Pointe Chevrolet.  

 2.  At the time of the purchase, the debtors financed the purchase of the vehicle at 

the dealership for the sum of $22,589.00. 

 3.  The purchase agreement was subsequently assigned to Union Acceptance Corp. 
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 4.  Subsequently, on October 18, 2001, the debtors obtained a loan from the 

defendant in the amount of $28,611.93.   

 5.  The loan proceeds from the loan made by the defendant were used to pay off 

the purchase contract that had been assigned to Union Acceptance Corp., and for the lien 

filing fee required by the Oklahoma Tax Commission.  

 6.  No additional funds were advanced by the defendant to the debtors, other than 

to pay off the purchase contract held by Union Acceptance Corp., and for the Oklahoma 

Tax Commission lien filing fee.   

 It should be noted that the Supplemental Joint Stipulation of Facts contained two 

errors.  These errors were brought to the Court’s attention in the Motion for New Trial 

(Appellant Appeal, page 96) that was filed by WilServ.  The Supplemental Joint 

Stipulation of Facts incorrectly stated the purchase price of the vehicle to be $22,589.00.  

In fact, the true purchase price of the vehicle was $28,589.00.  Additionally, paragraphs 5 

and 6 of the Supplemental Joint Stipulation of Facts also mistakenly state that the filing 

fee was paid to the Oklahoma Tax Commission, when in fact it was paid to the Creek 

Nation Tax Commission.  Both of these errors were brought to the Bankruptcy Court’s 

attention in the Motion for New Trial.   

 The Bankruptcy Court’s opinion in this matter was filed on June 7, 2006 

(Appellant Appeal, page 95).  The Court found that the credit union did not have a 

perfected security interest in the vehicle on the date of the bankruptcy filing, for the 

following reasons:  
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 1.  The Court determined that Oklahoma perfection law applied to the transaction, 

because the certificate of title issued by the Creek Nation was not a “certificate of title” as 

defined by the Oklahoma version of the Uniform Commercial Code in §1-9-102(10).   

 2.  The Court then determined that the credit union was not perfected under §1-9-

311 of the Oklahoma version of the Uniform Commercial Code because: 

a.  The security interest was not perfected within thirty (30) days after the 
date that the security interest attached; and,  
 
b.  The Court found that the Creek Nation did not have a “perfection 
scheme” in its statutes, and that the security interest was therefore not 
“otherwise perfected under an applicable law or procedure of that tribe” as 
permitted by §1-9-311(a)(4).   
 
c.  Because the statute relied upon the Court, i.e. §1-9-311(a)(4) became 
effective three years after the credit union obtained its lien, the Court 
determined that this statute did not apply, and proceeded to determine 
whether the credit union was automatically perfected as a purchase money 
security interest in consumer goods via the provisions of §1-9-309(1) by 
the Oklahoma version of the Uniform Commercial Code.  The Court found 
that the secured interest was not a purchase money security interest, and 
ruled in favor of the trustee in avoiding the lien.  

 
 Following the Court’s ruling, as stated above, WilServ filed a Motion for New 

Trial.  In this motion, in addition to pointing out the factual inaccuracy in the 

Supplemental Joint Stipulation of Facts, WilServ submitted additional arguments that the 

loan should be considered as a “purchase money obligation” by virtue of the specific 

facts of the particular case, and the application of the doctrine of equitable subrogation.  

In the Motion, WilServ also requested the Court to reconsider its finding that the Creek 

Nation title was not a certificate of title as defined by 12A O.S. §1-9-102(10).   
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 The Bankruptcy Court rejected these arguments, and denied the Motion for New 

Trial (Appellant Appeal, page 119).  From this ruling the credit union appealed to the 

Bankruptcy Appellate Panel.  The Bankruptcy Appellate Panel Order filed January 9, 

2007 (Appellant Appeal, page 135), affirmed the ruling of the Bankruptcy Court that: the 

Creek Nation had no statutory scheme providing for the perfection or priority of motor 

vehicle liens; that the credit union’s loan was not a purchase-money security interest; and 

that the credit union was not entitled to be subrogated to the position of the original lien 

holder. 

 

SUMMARY OF ARGUMENT 

 WilServ contends that the Trial Court and Bankruptcy Appellate Panel erred by not 

determining that 47 O.S. §1110 expressly validated the lien at issue.  WilServ further argues that 

the Courts erred in determining that the Creek Nation title was not a “certificate of title” under 

Oklahoma law, and further erred by determining that WilServ was not entitled to “purchase 

money” priority under the Oklahoma version of the Uniform Commercial Code.  WilServ also 

contends that the Courts erred in failing to apply the doctrine of subrogation to afford WilServ 

the lien priority of the previous lender with a lien upon the collateral.   
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 ARGUMENT 
 
 
 
 

 I.  THE BANKRUPTCY COURT AND BANKRUPTCY APPELLATE 
PANEL ERRED IN DETERMINING THAT THE LIEN OBTAINED BY THE 
CREDIT UNION BY FILING THE LIEN ENTRY FORM WITH THE CREEK 
NATION WAS NOT VALID UNDER OKLAHOMA LAW.  
 
 
 
OKLAHOMA LAW RECOGNIZES INDIAN TITLES AND LIENS. 
  
 
 

 There is little doubt that Oklahoma recognizes the validity of Indian titles and 

liens.  Indeed, it appears that Oklahoma has little choice in the matter.  In Prairie Band 

Potawatomi Nation v. Wagnon, 402 F.3d 1015 (10th Cir. 2005), the Tenth Circuit upheld 

a District Court order enjoining the State of Kansas from refusing to recognize the motor 

vehicle registration laws of an Indian Nation.  Simply put, this case stands for the 

proposition that states have no choice but to recognize the validity of Indian titles on 

vehicles.  

 The Oklahoma Legislature, however, has left no doubt as to its position on the 

issue.  Twice in recent years the Oklahoma Legislature has amended Oklahoma statutes 

seeking to prevent precisely the type of attack that has been made upon Indian titles in 

this action.  These amendments were apparently made in response to the series of 

decisions from the Bankruptcy Courts of the Northern District of Oklahoma attacking the 

validity of Indian titles.  One of those amendments is found in 47 O.S. §1110, which was 
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amended by the Oklahoma Legislature effective April 13, 2004, via an emergency clause, 

to add the following specific language regarding the validity of Indian titles: 

G.  “A security interest in vehicles registered by Federally recognized 
Indian Tribes shall be deemed valid under Oklahoma law if valid and 
perfected under the applicable tribal law and the lien is noted on the face of 
the tribal certificate of title.   

 
47 O.S. §1110, see addendum, page 13.  Similarly, on May 5, 2005, the Oklahoma 

Legislature amended 12A O.S. §9-311(a)(4), specifically recognizing perfection of 

security interests by means of the “law or procedure of a Federally recognized Indian 

Tribe . . . .”  See addendum, page 11.  

At least one commentator has determined that the Oklahoma amendments have 

fully settled the issue.  Following the amendments, Professor Alvin C. Harrell has stated 

the following:  

This resolves a narrow issue addressed by the recent line of Oklahoma 
Bankruptcy Court cases (discussed below), at least as to transactions after 
May 5, 2005, and arguably as to transactions before that date to the extent 
this change can be viewed as partly a clarification of prior low.  Moreover, 
since the 2005 Oklahoma amendment and the other language in §9-311(a) 
and (b) describe what constitutes perfection, arguably all security interests 
previously perfected pursuant to Tribal registration, CT laws or procedures 
are now perfected as of May 5, 2005, under the 2005 Article 9 amendment, 
even if that amendment is deemed to make a change in the law so as to 
have no retroactive effect.   

 
77 Oklahoma Bar Journal No.6, “Can a Buyer and Secured Party Rely on a Certificate of 

Title?   Part III Tribal CT’s,” at 547, (addendum at page 33). 
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ONE JUDGE OF THE NORTHERN DISTRICT BANKRUPTCY COURT HAS 
RULED CONTRARY TO THE TRIAL COURT’S OPINION. 

 
 

One Judge of the Northern District Bankruptcy Court agrees that the issue has 

been fully resolved.  In Malloy v. Cornerstone Bank, Adv. No. 04-14329-M (N.D. Okla.), 

September 5, 2005, in holding that the specific language from 47 O.S. §1110 cited above 

provided an unequivocal answer to the issues presented, Judge Michael stated the 

following: 

Given the existence of binding precedent forcing the state to recognize the 
laws of an Indian Nation, it is difficult for this Court to find fault (let alone 
Constitutional flaw) in the laws of the State of Oklahoma which voluntarily 
recognize the validity of the laws of the Indian Nations on the issues of 
liens upon motor vehicles.    

 
See Cornerstone Bank,  (addendum at page 42).  Stated simply, Oklahoma law, as set 

forth in 47 O.S. §1110, unequivocally and specifically states that the lien filed in this case 

is valid.  One Judge in the Northern District agrees.  By contrast, however, in the case at 

bar, the Court made no attempt to even state whether 47 O.S. §1110 was applicable.  

Instead, the Court immediately began analyzing the case under Article 9 of the Uniform 

Commercial Code, making no reference whatsoever to the applicability of 47 O.S. §1110.  

In light of the rather clear and specific language contained in §1110, WilServ contends 

that a failure to apply that statute by its own terms is error.   

 
THE COURT’S OWN PAST CONFLICT WITH THE RULING IN THIS CASE. 
 

The trial Court’s failure to analyze the case under §1110 is quizzical in light of the 

Court’s own past opinions.  In an earlier decision filed January 5, 2004, in Malloy v. The 
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Wyandotte Bank, Adv. No. 02-0119-R, the Court held that a failure to comply with an 

earlier version of 47 O.S. §1110 (by executing and delivering a lien entry form to the 

Oklahoma Tax Commission) mandated that a bank that attempted to perfect its security 

interest by a Tribal lien filing would have its lien invalidated upon the Trustee’s 

complaint.  In Wyandotte Bank, the Court made no attempt to apply Article 9 in any way 

whatsoever.  Instead, the Court’s sole analysis focused on the applicability of 47 O.S. 

§1110.  See Addendum, page 17.   

 It is widely believed that it was the Wyandotte Bank decision, that provoked the 

Oklahoma Legislature to amend 47 O.S. §1110 to specifically state that “a security 

interest in the vehicles registered by Federally recognized Indian Tribes shall be deemed 

valid under Oklahoma law . . . .”  It is difficult to understand why the Trial Court 

determined that the statute at issue would govern the question of validity of Indian land 

titles prior to the amendment, but not after the amendment, particularly when the precise 

language added to the statute unequivocally validated the Indian titles.  

Subsequently, in yet another case, Malloy v. Bank of Commerce, Adv. No. 04-

1061-R, filed May 18, 2005, the same Court stated the following:  

6 Although §1110 of Title 47 was amended to exempt vehicles registered 
with certain Federally recognized Indian Tribes from the requirement that 
lien entry forms be filed with the Oklahoma Tax Commission and to 
validate liens on vehicles filed with such Tribes, the amendment was not 
effective until April 13, 2004, and is therefore not applicable in this 
proceeding.   

 
 See Bank of Commerce, Supra., addendum at page 22.  Unlike Bank of Commerce, there 

is little doubt that this bankruptcy action was filed well after the effective date of the 
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amendment to 47 O.S. §1110.  The amendment is therefore applicable.  See Morris v. 

General Motors Acceptance Corp., 281 B.R. 706 (Bankr. D. Kan. 2002), at 79.   

 Based upon the foregoing, it appears that the Trial Court in all decisions 

previously rendered on the issue of Indian titles prior to the present case, has determined 

that 47 O.S. §1110 would govern the analysis.  Inexplicably, in the case at bar, the Court 

made no attempt whatsoever to apply 47 O.S. §1110, and instead made its entire analysis 

of the issue under Article 9.  In light of the clear and specific language of §1110, together 

with the Court’s past determinations that §1110 governed the issue of the validity of 

Indian titles, this was clear error.  This is further illustrated by the Cornerstone Bank 

decision of the other judge of the Northern District.  Under §1110, WilServ’s lien is 

absolutely validated and judgment should have been entered in favor of WilServ, as a 

matter of law. 
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 II.  THE TRIAL COURT AND BANKRUPTCY APPELLATE PANEL 
ERRED IN DETERMINING THAT THE CREEK NATION TITLE WAS NOT A 
“CERTIFICATE OF TITLE” AS DEFINED BY THE OKLAHOMA VERSION 
OF THE UNIFORM COMMERCIAL CODE.    
 
 The Trial Court determined that the Creek Nation title was not a “certificate of 

title” under 12A O.S. §1-9-102(10), which states the following:  

“Certificate of title” means the certificate of title with respect to which a 
statute provides for the security interest in question to be indicated on the 
certificate as a condition or result of the security interest’s obtaining 
priority over the rights of a lien creditor with respect to the collateral. 

 
See addendum, page 1.  The Court apparently concluded that the Creek Nation had no 

statute specifically stating that noting the lien on a certificate of title issued by the Creek 

Nation was a condition to the lien holder obtaining priority lien over a lien creditor, or 

resulted in obtaining priority over a lien creditor.  The Court thereby determined that 

since the Creek Nation title is not a “certificate of title” under §1-9-102(10), then under 

the choice of law rules of 12A O.S. §1-9-301, the Court should apply the law of the 

jurisdiction where the debtors are located (rather than the law of the jurisdiction of the 

issuer of the certificate of title) to determine perfection.  The Court then proceeded to 

analyze the case under the purchase money perfection rules of the Oklahoma version of 

the Uniform Commercial Code. 1  

                                                 
1 The BAP specifically found that the credit union’s argument that the lien was valid 
under 47 O.S. §1110 would fail for this same reason, despite the fact that the language in 
the two statutes is drastically different.  1-9-102(10), requires “. . . a statute [which] 
provides for the security interest in question to be indicated on the certificate as a 
condition or result of the security interest’s obtaining priority over the rights of a lien 
creditor with respect to the collateral.”  By contrast, 47 O.S. §1110 says that the lien shall 
be “. . . deemed valid under Oklahoma law if valid and perfected under the applicable 
tribal law and the lien is noted on the face of the tribal certificate of title.”  Clearly, these 
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 It is submitted that the Creek Nation title unquestionably meets the definition set 

forth in §1-9-102(10).  Contained in the appellant’s appendix at page 10 is a copy of the 

Creek Nation title.  The title, in pre-printed language next to the name of WilServ’s 

predecessor, contains the words “1st  lien.”  The title also contains entry information for 

the date and time of filing, and the address of the creditor.  Additionally, the title also 

contains a place for similar information to be inserted for the holder of a “2nd lien.”  In 

other words, the title itself, in clear and unequivocal terms, states that WilServ holds a 

first lien.  There cannot be any serious dispute that the result of the Creek Nation lien 

notation, which was made in accordance with its statutes, clearly and simply confers a 

first lien upon the vehicle to the credit union.  It is difficult to ascertain how that scheme 

could be made any more specific or lucid.  §1-9-102(10) only requires a scheme that 

provides for the security interest to be “indicated on the certificate as a condition or result 

of” the security interest being afforded priority.   

The filing was made in accordance with a Creek Nation statute, Title 36, §3-

104(B), which states that “notice of liens against said vehicle shall be placed upon said 

title upon request of the lending institution.”  Additionally, under the Creek Nation laws, 

as embodied by Title 27, §4-101, et seq., all repossession actions of personal property in 

the Creek Nation, unless made with the written consent of the debtor, are required to be 

by judicial action.  Additionally, Title 24, §7-405 of the Creek statutes provides that liens 

                                                                                                                                                             
are two vastly different standards.  The latter requires no specific content in the Creek 
Nation statutes, while the former has specific requirements regarding the type of language 
that must be contained in the tribal statute.  To apply the same standard to both statutes is 
therefore clear error. 
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have priority according to the time of their creation, so long as the instruments creating 

the liens are duly recorded.   

Based upon these statutes, there is little doubt that the Creek Nation laws contain 

statutory provisions that adequately define that the lien held by WilServ was in fact a first 

lien upon the collateral at issue.  For that reason, the Creek Nation title and lien 

constituted a “certificate of title” under the Oklahoma version of the Uniform 

Commercial Code.  As such, it is law of the Creek Nation that applies to this transaction, 

and not the laws of the State of Oklahoma.  Because the law of the Creek Nation is clear 

that WilServ holds a valid lien upon the vehicle, prior and superior to the interest of all 

other parties, and because this lien was in effect at the time of the bankruptcy filing, the 

trustee’s attempts to invalidate the lien must fail.  The Court erred in not entering 

judgment in favor of WilServ for this reason.   

 Additionally, it should be noted that Professor Harrell, in the article previously 

cited, has stated that  

“While the issue is arguable, the Dalton analysis on this narrow issue is far 
from the foregone conclusion under Article 9.  The Article 9 definition of 
CT effectuates the deference in the uniform text of §9-311(a)(b) to state 
(and tribal) CT perfection laws and procedures, if those laws and 
procedures are designed to yield an indication of the security interest on the 
face of the CT as a means of perfection.  But the priority that results from 
that perfection comes from Article 9 Part 3 (e.g. §9-317 or 9-322), not the 
CT law.  Few CT laws provide for or even contemplate a comprehensive 
system of authorities that result from CT perfection, nor should they.  That 
is the job of Article 9, and extraneous priority rules in the CT law would 
likely set up unneeded conflicts between that law and Article 9.  As a result 
CT law provisions relating to perfection are generally focused on the 
mechanics of lien entry, and Article 9 §9-311(a) and (b), defer to the CT 
law only to that extent. (emphasis added). 
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77 Oklahoma Bar Journal, No. 6, supra., at 548-9, addendum at page 35.  Professor 

Harrell continues by stating that in his belief, he is doubtful that even the Oklahoma 

certificate of title law would meet the standard set forth by the Trial Court.  

 It is important to recall the reason for the requirement set forth in §1-9-102(10).  

Those requirements are nothing more than a common-sense requirement that the lien and 

its priority be unequivocally clear.  The Creek Nation title and statute (while brief), are 

unquestionably clear in their language and intent.  The statute says simply that lien shall 

be noted on the title.  The title, in printed language next to the name of the lien holder, 

states that the lien is a “1st lien” and included the date and time of filing.  2

 The Trustee’s avoidance powers under 11 U.S.C. §544 are designed to afford the 

Trustee powers akin to a hypothetical lien creditor or BFP without notice of the lien 

sought to be avoided.  See e.g. Watkins v. Watkins, 922 F.2d 1513(10th Cir. 1999).  This 

same line of reasoning has given rise to authority that substantial compliance with 

certificate of title statutes would be found sufficient.  The filing that is made is sufficient 

to give notice to potential secured creditors.  In Morris v. CIT Group/Equipment 

Financing, Inc., 323 F3d (841) (10th Cir. 2003), this Court stated that: 

The Trustee argues “that it is perfection of a security interest and not actual 
knowledge of the security interest that determines a party’s perfected status and 
priority.”  Aplt. Br. at 11.  According to the Trustee, therefore, the fact that a 
potential secured creditor would have actual knowledge that CIT is claiming an 
interest in the trust after the creditor searched the Kansas certificate of title records 
is not a sufficient basis for excusing CIT from strictly complying with the 
perfection requirements under Kansas law.  In so arguing, the Trustee assumes the 
Bankruptcy Court equated perfection with actual knowledge of a security interest.  

                                                 
2 As previously noted, to impose this same stringent requirement upon the quite 
dissimilar language of 47 O.S. §1110 is clear error.   
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He was mistaken, however, because the Bankruptcy Court instead equated 
perfection with notice.  That the Bankruptcy Court stated,”[t]he substantial 
compliance standard, like Article 9, requires that the filings of notice of potential 
secured creditors.  Actual knowledge is irrelevant.” 
 

Morris, at 845.  If substantial compliance with a certificate of title law is found to be 

sufficient when the filing is found adequate to give notice to potential purchasers, it is 

difficult to understand why certificate of title law itself is found to be insufficient, despite 

the fact that compliance with that law unquestionably gives not only unconstructive 

notice, but actual notice, of the lien.  Any potential creditor or proposed purchaser of the 

Harpers’ vehicle would have examined the Creek Nation title, and would have been made 

aware of the credit union’s lien, and its priority.  Indeed, it is that same certificate of title 

that gave rise to the Trustee’s claim in the present case!  The Trustee, in discharging his 

duties in this case, examined the certificate of title and found the credit union’s lien.  Any 

proposed purchaser or secured creditor with respect to the vehicle would have had the 

same result.  Following the statutory scheme of the Creek Nation was therefore highly 

effective in this case, and would have been entirely effective in the event of a sale of the 

vehicle or a loan using the vehicle as collateral.  Simply put, the statutory scheme and 

title utilized by the Creek Nation provides notice to the entire world regarding the lien of 

WilServ.  For the Court to determine that this title and scheme are insufficient under 

Oklahoma law, when the title provides exactly and precisely the same type of notice 

provided by an Oklahoma title, is error.  Certificate of title statutes are designed solely 

for the purpose of affording notice to third parties regarding ownership and liens upon 

vehicles.  The Creek Nation scheme meets this requirement with no deficiency 
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whatsoever, as evidenced by the fact that the Trustee in this action examined that title and 

learned of WilServ’s lien, even going so far as to attach the certificate of title to his 

Complaint (Appellant Appeal, page 8). 

 In Pearson v. Salina Coffeehouse, Inc., 831 F.2d 1531 (10th Cir. 1987), this Court 

evaluated the deficiency of a financing statement filing under Kansas law.  The Court 

noted that “the Bankruptcy Code confers on a Trustee in bankruptcy the same rights that 

an ideal hypothetical lien claimant without notice possess as of the date the bankruptcy 

petition is filed.”  Pearson at 1532.  The Court then proceeded to invalidate the filing 

under the Kansas financing statement because the filing that was made was insufficient to 

give notice to third parties.  WilServ submits that the Creek Nation title law is entitled to 

be evaluated under the same standard.  If the filing that is made with the Creek Nation is 

sufficient to give notice to proposed purchasers or lenders, then the Creek Nation law has 

discharged its obligation to establish an orderly scheme in the sale and collateralization of 

motor vehicles.  It is the sole reason that certificate of title and financing statement laws 

exist.  The Nation established a system whereby proposed purchasers and lenders may 

determine the true owner of the collateral, and the liens that are filed thereon.  Creek 

Nation law meets this standard in identically the same manner as Oklahoma law.  The 

Trial Court and the Bankruptcy Appellate Panel would apparently have the Creek Nation 

enact a statute that provides something in the nature of the following: 

The first lien noted on certificates of title issued by the Creek Nation shall in fact 
be a first lien upon the collateral.   
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The statute would add no value whatsoever to the notice that is provided by the current 

Creek Nation law and title. 

In light of the foregoing, it is abundantly clear that the Creek Nation title meets the 

definition of a certificate of title as defined by 12A O.S. §1-9-102(10).  As such, the 

Court erred in attempting to apply the Oklahoma law as set forth in Article 9, and should 

have decided the issue under the Creek Nation law, instead.  Simply put, when one reads 

the Creek Nation title, there is no doubt whatsoever that the credit union holds a first lien.  

Notations on the title were made in accordance with a Creek Nation statute.  Under these 

circumstances, there can be only one conclusion regarding the priority of the credit 

union’s lien.   
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 III.  THE TRIAL COURT ERRED IN DETERMINING THAT THE LIEN 
OF WILSERV WAS NOT ENTITLED TO BE AFFORDED PRIORITY AS A 
“PURCHASE MONEY” LIEN. 
 
 
 
 In the preceding propositions, WilServ asserts its belief that the Court erred in 

determining that the case should be analyzed under the Uniform Commercial Code, and 

in determining that the Creek Nation lien was not valid under Oklahoma law.  However, 

even under the analysis used by the Trial Court, i.e. a UCC based analysis, the Trial 

Court should have ruled in favor of WilServ, as the facts of the case demonstrate that the 

lien of WilServ should have been afforded purchase money priority.   

 12A O.S. §1-9-309(1) provides that a purchase money security interest in 

consumer goods is perfected automatically upon attachment.  In its opinion, the Trial 

Court determined that the credit union was not entitled to priority under this statute, 

because the debtors already owned the vehicle at the time of the credit union loan, and 

because the loan proceeds were paid directly to the debtors, as opposed to the seller of the 

collateral.  

 12A O.S. §1-9-103(1) above defines “purchase money collateral” as “. . . goods or 

software that secures a purchase-money obligation with respect to that collateral.”   The 

same statute also defines “purchase-money obligation” as “. . . an obligation of an obligor 

incurred as all or part of the price of the collateral or for value given to enable the debtor 

to acquire rights in or the use of the collateral if the value is in fact so used.”  

Additionally, subsection (f) of that statute provides that in a non-consumer goods 

transaction, a purchase money security interest does not lose its status even in the event 
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of a renewal, refinance, consolidation, or restructuring of the purchase money obligation.  

Admittedly, subsection (f) does not apply specifically by its own terms, as this was a 

consumer goods transaction.  However, subsection (h) of the statute states that the issue 

of whether a renewal, refinance, consolidation, or restructuring of the loan affects 

purchase money status in a consumer-goods transaction is to be left to the Court, and that 

no inference should be made from subsection (f) that such rules should not apply.   

 This unusual language in the statute is explained in the Oklahoma Comments to 

the Code, (addendum, page 4), which states that this portion of the revised code was 

found to be controversial, due to a conflict between the “dual status” and 

“transformation” rules used determine whether a security interest should continue after 

refinance.  Accordingly, a compromise was reached to indicate that there should be no 

change to the current law in each jurisdiction, and the language set forth in subsection (h) 

was intended to reflect that compromise.  In other words, the language was not intended 

to change the existing law in the individual states.   

 This Court appears to have adopted the “dual status” rule in Billings v. AVCO 

Colorado Industrial Bank, 838 F.2d 405(10th Cir. 1988), in which the Court stated that: 

The basic problem with the automatic “transformation” rule is that is discourages 
creditors who have purchase-money security interest from helping their debtors 
work out their financial problems without bankruptcy and without surrendering the 
collateral securing the debt. 

 
Billings at 409.  The dual status rule is preferable because it permits a creditor to make a 

subsequent loan to assist its debtors without risk of losing its purchase-money priority 
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security interest.  Since no other debt is incurred with respect to the collateral, no other 

creditor can be heard to legitimately complain.3

 A previous case in Oklahoma stands for the proposition that when a loans 

proceeds check was deposited in the debtor’s bank account to cover a check written by 

the debtor in order to purchase collateral on a previous transaction, the loan could qualify 

as a purchase money loan.  See National Bank of Commerce v. First National Bank and 

Trust Co. of Tulsa, 446 P.2d 277 (Okla. 1968).  Additionally, the Oklahoma Comments 

to the Code provision at issue (see addendum page 5), state that “as noted at official 

comment 3 there must be a nexus between the transactions.” 

 In the present case, it is clear that there is a very close connection between the loan 

made by WilServ and the purchase of the vehicle.  Debtors purchased the vehicle in 

September, 2001.  Approximately six weeks later, the debtors took out a loan at WilServ 

in order to pay in full the loan made at the time of the purchase.  The purpose of the loan 

made by WilServ was to pay the funds that remained due and owing from the purchase of 

the vehicle.  No additional funds were advanced by WilServ other than the payment of 

the Creek Nation lien filing fee.  In In Re: Russell 29 B.R. 270 (D. Okla. 1983), Judge 

Berry stated that:  

                                                 
3 In its opinion, the Bankruptcy Appellate Panel stated that “moreover, there is no 
evidence in the record that the prior lender had a validly perfected security interest.”  
BAP Opinion at page 6.  This statement of the Bankruptcy Appellate Panel Opinion 
ignores the fact that the loan made by the original lender, as is clear from the loan 
document itself, was made at the time of the purchase of the vehicle, and was therefore a 
purchase-money security interest, which requires no filing.  The subrogation of the credit 
union to that lien would therefore require no proof of any certificate of title filing by the 
original lender. 
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This Court concludes that rather than strictly adhering to the 
“transformation” rule, the Court should look at all of the facts of a 
particular transaction to determine whether the purchase money character 
of the transaction has been retained.   
 
Looking at whether the original value has in fact been “paid” should be the 
distinguishing factor.  In Re: Slay 8 B.R. 355 (E.D. Tenn. 1980).  “The 
essence of the purchase money security interest is that the collateral 
required secures payment of its purchase price.  If it secures payment of 
some other debt, then to that extent it is not purchase money.  Id. at 357.  
 
 
 

Russell, at 274.  The “character” of the debt is the distinguishing factor.  There could be 

little doubt that the loan made by WilServ was a “purchase money” loan.  The debtors 

have never completed paying for the vehicle.  The debtors made no reduction in the 

balance owed to the original creditor, prior to the loan being made by WilServ.  The 

funds were not advanced by WilServ for any purpose other than the purchase price of the 

vehicle and the lien filing fee.  The debt is only for the price of the vehicle, and no other 

debt is secured by the vehicle.  The loan was made virtually immediately following the 

sale of the vehicle.   

Unquestionably, there is a significant nexus between WilServ’s loan and the 

debtor’s purchase of the vehicle.  There is little doubt that WilServ would have been 

afforded purchase money priority if it had been the original lender in this action, despite 

the refinancing of the transaction six weeks later.  The law is clear in that regard.  

However, WilServ submits that a change in the identity of the lender on the second loan 

should afford no different result.  No increase in the loan balance was made.  No 

payments were made to the original lender.  Debtors never paid on the original loan or to 
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the original creditor in any way whatsoever, other than by payment of the loan proceeds 

from WilServ.  More importantly, the trustee can show no prejudice whatsoever from 

WilServ being afforded the priority of the original creditor.  Simply put, this is an arm’s 

length transaction between WilServ and the debtor that favored the debtors by reducing 

their interest rate, and enhancing their financial condition.   

 WilServ further asserts that the application of the doctrine of equitable subrogation 

is relevant and applicable before the present case.  42 O.S. §19(2) provides as follows:  

 
 
 One who has a lien, inferior to another upon the same property, has a right: 

1.  To redeem the property in the same manner as its owner might, from the 
superior lien; and,  
2.  To be subrogated to all the benefits of the superior lien when necessary for the 
protection of his interest, upon satisfying the claim secured thereby. 
 
 
 

The Trial Court determined that this statute was not applicable, because “the credit union 

did not have an inferior lien on the property when it advanced funds to the debtors to 

satisfy the debtors’ to Union Acceptance Corp.” 4  WilServ submits that this conclusion is 

in error.  The credit union did have a lien upon the vehicle at the time the funds were 
                                                 
4 The Bankruptcy Appellate Panel Opinion contains the same error.  In that Opinion, the 
BAP states “the credit union’s argument fails as a matter of fact.  The credit union did not 
have a lien position on the vehicle inferior to the prior lender.”  Simply put, both the BAP 
and the Trial Court have confused the concepts of creation of the lien and perfection of 
the lien.  At the moment that the debtors signed their note and security agreement, the 
credit union had a lien upon the vehicle.  Perfecting that lien only creates rights against 
third parties.  At the time the credit union paid off the previous lender, it unquestionably 
had a lien on the vehicle because the debtors had signed a note and security agreement.  
To apply the Trial Court and BAP’s conclusions on this issue effectively destroys the 
statute, as no creditor in any transaction whatsoever would ever have a lien upon any type 
of collateral prior to the time that its loan documents were executed.     
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advanced.  The lien became in effect at the moment that the debtors signed their note and 

security agreement with WilServ.  While the lien had not yet been perfected by the filing 

of a lien entry form with the appropriate authority, there is little doubt that the execution 

of the note and security agreement in fact created a lien upon the vehicle.  The theory 

advanced by the Trial Court for the non-application of the statute effectively destroys 

subsection (2) of the statute, as no creditor will ever have a lien upon any type of 

collateral prior to their execution of its loan documents.  This rationale would require the 

creditor to effect its lien upon the collateral before the debtors ever signed any loan 

documents or before the creditor made any advancement of the loan funds.  Frankly, this 

is an impossible task.  

The undisputed facts establish that WilServ paid off the previous lien.  42 O.S. 

§19(2) unquestionably states that WilServ is therefore entitled to be subrogated to the 

purchase money priority nature of the loan made by the original creditor.  Indeed, the 

statute specifically states that WilServ is “to be subrogated to all the benefits of a superior 

lien when necessary for the protection of his [its] interest. . . .”   

As noted by the Trial Court, in addition to the statutory subrogation discussed 

above, Oklahoma law also recognizes a non-statutory doctrine of equitable subrogation.  

If that doctrine is applied in this case, the result is the same.  The Trial Court declined to 

apply the non-statutory doctrine of equitable subrogation of Oklahoma law in the present 

case, on the basis that there was no reported decision “in which equitable subrogation has 

been applied to perfect a lien in favor of a secured party.”  WilServ submits that this 

conclusion is also in error, and that the issue is not whether the equitable subrogation 
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operates to perfect the lien, but rather whether WilServ is entitled to assert the lien 

priority of the lien that was perfected by the previous creditor.  If there was no issue 

regarding whether WilServ had properly perfected its own lien, there would be no need to 

refer to the doctrine whatsoever.   

 The Trial Court noted that “Oklahoma Courts are consistently required to show 

that the refinancing lender believed that he would be substituted for the original lender, 

but such substitution did not occur.”  This is precisely what occurred in the present case.  

The Trial Court also found that under Citizens State Bank v. Pittsburg County 

Broadcasting Co., 1954 OK 51, 271 P.2d 725, knowledge of an intervening lien holder 

would mandate the non-application of the doctrine of equitable subrogation.  However, in 

the present case, there was no intervening lien holder.  The interest of the trustee in the 

vehicle arose only at the time of the bankruptcy filing by the debtors some three years 

later.  WilServ had no reason to know that its lien would be declared invalid at the time 

the loan was made.  No decisions of the Northern District Courts had yet been rendered 

invalidating Creek Nation liens.  Such liens were widely in use by Oklahoma lenders, and 

WilServ made its loan with a legitimate expectation that it would receive a valid first lien 

upon the debtors’ vehicle.  Upon these facts, it is difficult to conclude that WilServ has 

somehow committed a wrongful act that should weigh against the doctrine of equitable 

subrogation, since WilServ followed the established and accepted procedure of 

Oklahoma lenders at the time that the lien was made.   

 In summary, the loan made by WilServ, due to the close causal nexus between the 

original loan and the loan made by WilServ, should be considered to be a purchase-
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money loan, and should also be afforded the lien priority of the original creditor.  No 

prejudice whatsoever results to any party as a result of this conclusion.5   The price has 

never been paid by the debtors, and WilServ still holds the lien upon the vehicle which 

secures the debt for these unpaid funds.   

CONCLUSION 

 Based upon the foregoing, WilServ respectfully submits that the Trial Court and 

Bankruptcy Appellate Panel erred in determining that this case was not governed by 47 

O.S. §1110.  Notably, the Trial Court’s own opinions in previous Indian title cases 

establishes that the Trial Court had applied that same statute in those cases.  The UCC-

based analysis in this case, in light of the Court’s own past opinions and the opinion of 

the other Judge in the Northern District, was error.  There is little doubt that the laws of 

the State of Oklahoma recognizes the validity of the Indian title.  Indeed, Oklahoma has 

no choice in the matter, but the relevance of that point is somewhat questionable as the 

clear and express amendments made to the Oklahoma statutes in response to the Indian 

title decisions of the Bankruptcy Court of the Northern District are abundantly clear.   

 Finally, even had the UCC based analysis been appropriate in this action, the 

Court erred in determining that WilServ’s loan should not be afforded purchase-money 

priority, and in determining that WilServ should not be equitably subrogated to the 

                                                 
5 This is not a preference case.  However, if it were, there would be little doubt that the 
refinancing of the obligation secured by the vehicle would not constitute a preference, 
under the application of the “earmarking” doctrine as set forth in Coral Petroleum, Inc. v. 
Banque Paridas Flights of London, 797 F.2d 1351 (5th Cir. 1986).  No prejudice results to 
other creditor when a loan is refinanced by a second lender, who is granted a security 
interest in the same collateral as held by the first lender, for the same amount of money.   
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priority of the previous creditor.  The judgment should be reversed, and judgment entered 

in favor of the credit union.   

STATEMENT OF REASONS WHY ORAL ARGUMENT IS REQUESTED 

 The effect of the Trial Court’s decision upon automobile lending in the State of 

Oklahoma is widespread.  The Oklahoma legislature, in response to the Trial Court’s 

previous decisions on these issues, has twice amended relevant Oklahoma statutes.  In 

addition, the Trial Court’s decision has a serious and significant impact upon the 

numerous Indian tribes in the State of Oklahoma that have chosen to issue automobile 

titles.  The Trial Court’s decision potentially could effectively negate the thousands of 

titles that have been issued by these tribes, thereby depriving them of a significant source 

of revenue.  In addition, Tribal members who choose to finance their vehicles may find 

themselves unable to secure financing if a Tribal title is used.  Finally, the Bankruptcy 

Court’s decision is in conflict with the decision of the other judge of the Northern 

District.   

 Stated simply, this case is of great importance to the lending community in 

Oklahoma and the Native American Tribes that have chosen to issue titles as well as the 

individual members of those Tribes that have chosen to utilize those titles.  

       Respectfully submitted,  
 
       Butler & Wheeler, PLLC 
 
      By: s/David K. Wheeler    
       David K. Wheeler, OBA#11565 
       104 East A Street, Suite 200 
       Jenks, OK  74037 
       (918) 299-5069 
       Attorneys for WilServ 
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