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1/ Plaintiffs’ Opposition to the Federal Defendants’ Motion for Judgment on the Pleadings
[No. 438] (Sept. 28, 2007) (“Plaintiffs’ Opp.”).  

2/ Federal Defendants have noticed their lack of opposition to the Tribe’s proposed
amendment, as well as their disagreement with the new grounds alleged.  See Federal
Defendants’ Notice of No Opposition To Quapaw Tribe’s Motion For Leave To Amend [No. 444]
(October 15, 2007).  A separate discussion regarding the processing of the overall question of the
Tribe’s right to proceed is set forth in the attached status report.  However, in order to squarely
address legal issues that may control the result (in the event that the Court is satisfied that the
Environmental Protection Agency (“EPA”) has been diligent), this Reply addresses the matter in
the absence of the proposed new allegations pertaining to EPA’s conduct. 

Responding to Federal Defendants’ motion to for judgment on their Sixth Claim for

Relief, the Quapaw Tribe (“Tribe”) argues: first, that New Mexico v. General Electric Co., 467

F.3d 1223 (10th Cir. 2006) (“General Electric”) precludes application of CERCLA section

113(g)(1) timing provisions to “interim loss of services” injuries; second, that the Tribe should

be granted leave to further amend its complaint; and third, that the Tribe’s “costs” of calculating

Natural Resource Damages are also excluded from the section 113 timing rules because they are

not statutory “damages.”1/  

The Tribe’s legal arguments (distinguished from the proposal to amend) misapprehend

the reach of Section 113(g)(1), which applies to every aspect of an NRD claim and is not subject

to evasion based on categorization of damages sought.  More specifically, the Court should

decline to adopt the Tribe’s arguments: first, because General Electric does not establish that

“loss of service” injuries are not subject to the section 113 timing provisions, and second,

because, notwithstanding the recent decision in Yakama Nation v. United States, No. 2:02-CV-

03105-LRS; 2007 WL 2570437 (E.D.Wash., Sept. 04, 2007) (“Yakama Nation”), section

113(g)(1) should be construed to apply to all forms of NRD-related  injury, including costs of

calculation.2/  



2

ARGUMENT

The difficulty with arguments that various forms of “injury” or “costs” are not subject to

Section 113(g)(1) is a failure to acknowledge that the section applies to the cause of action being

advanced.  Natural resource plaintiffs necessarily proceed pursuant to a Fed. R. Civ. P. 8(a)

“claim for relief” conferred by CERCLA § 107(a)(4)(C).  42 U.S.C. §§ 9607(a)(4)(C); see also

CERCLA § 107(f)(1), 42 U.S.C. § 9607(f)(1).  The timing of that claim is confined by the

provisions of Section 113(g)(1), 42 U.S.C. § 9613(g)(1), which provides statutes of limitation

and precludes claims brought “too early” in the CERCLA process without reference to the

various forms of injury subject to compensation.  There is no reason for a statutory reference to

available remedies, because the timing provision controls the availability of the cause of action,

not of any particular category of injury.  

Because section 113 limits a court’s power to hear an NRD claim in its entirety, Federal

Defendants challenge to the sixth claim is directly analogous to that made by the defendants in

Hallstrom v. Tillamook County, 493 U.S. 20, 31 (1990).  A dairy farm situated adjacent to a

county landfill brought a “citizen’s suit” to halt violations of various regulatory standards. 

Plaintiff gave notice to Defendant sixty days prior to commencement of suit, as required by

Resource Conservation and Recovery Act (“RCRA”) § 7002(b)(1), 42 U.S.C. § 6972(b)(1), but

neglected to provide notice to the State and to EPA.  Defendant  moved to dismiss for failure to

comply with the statutory notice requirement.  The district court instead stayed the case for sixty

days, then proceeded to hear the merit and to enter judgment for Plaintiff.  493 U.S. at 24.  The

Court of Appeals reversed, holding that the statutory prerequisite was jurisdictional.  Id. at 24-

25.  
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The Supreme Court affirmed, noting that “[t]he language of this provision could not be

clearer,” and that “[s]taying judicial action once the suit has been filed does not honor [the

statutory] prohibition.”  Id. at 26.  Justice O’Conner’s resistance to arguments based upon policy

or “common sense” in the face of a plain statutory command is noteworthy:  

In sum, we conclude that none of petitioners' arguments requires us to disregard
the plain language of § 6972(b).  “[I]n the long run, experience teaches that strict
adherence to the procedural requirements specified by the legislature is the best
guarantee of evenhanded administration of the law.”  Mohasco Corp. v. Silver,
447 U.S. 807, 826, 100 S.Ct. 2486, 2497, 65 L.Ed.2d 532 (1980).   Therefore, we
hold that the notice and 60-day delay requirements are mandatory conditions
precedent to commencing suit under the RCRA citizen suit provision; a district
court may not disregard these requirements at its discretion.

493 U.S. at 31 (emphasis supplied); compare Plaintiffs’ Opp. at 5 (“common sense”); cf.

Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83 (1998) (admonishing that questions about a

court’s power to proceed always come first). 

Coincidentally, the section 113 timing provision appears in the same section with, and

immediately juxtaposed to, a sixty day notice requirement that is functionally identical to the

RCRA provision in Hallstrom – serving to emphasize the similar legal stature of the two

requirements.  Compare RCRA § 7002(b)(1), 42 U.S.C. § 6972(b)(1) with CERCLA §

113(g)(1)(I), 42 U.S.C. § 9613(g)(1)(I) (sixty day notice requirement immediately preceding

requirement that the Tribe await a remedial decision).  It therefore bears remembering that

Federal Defendants’ motion is about the restrictions Congress placed on a statutory cause of

action, not about whether proceeding with the Tribe’s claim is desirable under the circumstances. 



3/ General Electric, 467 F.3d at 1241 (“Much like Scotland's famed Loch Ness monster, the
Plaintiffs' ‘deep, deep contaminant plume’ is believed to be ‘down there somewhere . . . ’”); see
Memorandum In Support Of Federal Defendants’ Motion For Judgment On The Pleadings [No.
427] (“Memorandum In Support”) at 16 n.26 (federal claims dismissed; only state law claims at
issue).  
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A. General Electric  Is Not Precedential

The Tribe first argues that a distinction drawn by the Tenth Circuit in General Electric

between replacing permanent groundwater losses and interim “loss of use” damages supports the

idea that the loss of services portion of the NRD claim can be advanced immediately.  Plaintiffs’

Opp. at 4-8.  The initial answer, of course, proceeds from what has already been said.  The

difference between the parties is not about “whether the ‘loss of services’ injury is ‘residual’”

(see Plaintiffs’ Opp. at 5), but instead about whether the Tribe may – by dividing its NRD claim

into various categories of injury – evade timing restrictions Congress placed on the underlying

cause of action.  Ordinary rules of statutory construction suggest, and the specific teachings of

Hallstrom require, that the Tribe not do so.  Hallstrom, 493 U.S. at 28, quoting Consumer

Product Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) (“‘[a]bsent a clearly

expressed legislative intention to the contrary,’ the words of the statute are conclusive”).  

The Tribe’s analogy is strained in any event.  General Electric involved an attempt to

advance tort claims to recover for natural resource losses the Court of Appeals plainly regarded

as illusory.3/ The district court limited these to public nuisance and negligence claims on state-

law grounds, confining the former to injunctive remedies and the latter to “reasonable

compensation for the actual and unavoidable consequences of an injury-in-fact to the State's

interests . . ..”  467 F.3d 1238.  It then found no cognizable injury beyond that being addressed



4/ General Electric, 467 F.3d at 1247 (“we hold CERCLA's comprehensive NRD scheme
preempts any state remedy designed to achieve something other than the restoration, replace-
ment, or acquisition of the equivalent of a contaminated natural resource.   We reach this
conclusion notwithstanding CERCLA's saving clauses . . . ”).

5/ General Electric, 467 F.3d at 1250 (“The State's argument that remediation in the South
Valley is not working as the EPA and NMED claim constitutes a dispute over environmental
cleanup methods and standards”); see CERCLA § 113(h), 42 U.S.C. § 9613(h).  

6/ General Electric, 467 F.3d at 1252 (“If a contaminated natural resource such as
groundwater can be replaced in a timely manner pending restoration, we have difficulty
envisioning any significant loss-of-use damage.   Thus, the district court properly entered
summary judgment . . .”).  

5

by ongoing CERCLA remedial work, and granted summary judgment for Defendants.  Id. at

1241.

The Court of Appeals reviewed the judgment de novo, facing two questions: whether the

tort claims were precluded by federal law, and, if not, whether New Mexico had offered

sufficient proof of injury to avoid summary judgment.  Addressing the first question, the panel

held: first, that federal conflict preemption rules displaced claims reaching beyond the scope of

federal natural resource damages;4/ and second, that the State’s claims for damages relating to

residual groundwater injury were thinly disguised attacks on the quality of EPA’s remedial work

– and thus could not survive CERCLA’s preclusion of review provision.5/ All that remained was

the State’s claim for loss of use damages – one that did not contravene the federal preemption

standards (being consistent with the kinds of injury compensable pursuant to federal NRD rules),

and that plainly did not amount to an attack on the ongoing remedial work.  The Court therefore

addressed the summary judgment question, readily concluding that substitution of an alternative

well site, together with the fact that groundwater in the area had long been fully appropriated,

precluded injury – leaving the State no presently cognizable claim.6/  
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The Tenth Circuit faced what might fairly be called problems of statutory federalism –

questions about whether various federal principles precluded or limited the availability of state-

law claims.  In that context, discussion of remedies and damage theories made sense, particularly

given CERCLA’s multiple savings clauses.  There was a real possibility that CERCLA would

preclude a remedy perceived to interfere with remedial work, without defeating the underlying

claim.  See General Electric, 467 F.3d at 1246 (“CERCLA's saving clauses . . . undoubtedly

preserve a quantum of state legislative and common law actions”).  The question presented here,

in contrast, is comparatively simple – confined to restrictions Congress has attached to a claim it

created within the CERCLA statute. The timing provision is one such limit, and applies by its

terms to the entire claim.  See CERCLA § 113(g), 42 U.S.C. § 9613(g) (referring to the “[p]eriod

in which [the] action may be brought” (emphasis supplied)).  The language could hardly be more

explicit, and that should end the matter. 

B. Costs of Calculation Are Not Immediately Available 

Finally, the Tribe returns to an argument that it should be allowed to proceed with an

“assessment costs” claim, newly relying on Yakama Nation – decided just days after Federal

Defendants filed the pending motion.  Yakama Nation involved a claim similar to the Tribe’s

sixth claim in this case.  The Tribe pled NRDs as two distinct causes of action – a “second

claim” for assessment costs (including a request for declaratory judgment), and a separate “third

claim” for residual damages.  2007 WL 2570437 *1.  The government moved to dismiss on the

same grounds now before this Court.  The district court parsed the statutory language and



7/ 2007 WL 2570437 *4 (“[Section] 9613(g)(1) pertains to ‘Actions for natural resource
damages.’  The Yakama Nation's ‘Third Claim’ clearly falls into that category. Its ‘Second
Claim’ clearly does not. There is no mention of ‘costs’ in § 9613(g)(1)”).  

8/ 2007 WL 2570437 *3 (“Despite the fact that injury assessment costs are included in 42
U.S.C. § 9607(a)(4)(C) along with natural resource damages, this court concludes there is a clear
common sense distinction between the two”); see Id. (“While 42 U.S.C. § 9601 contains a
definition of ‘damages,’ it does not contain a definition of ‘costs’).  The first quotation arguably
asks the wrong question – whether a distinction can readily be made, as opposed to whether
language and context suggest that Congress meant to make it.  The second is readily explained if
Congress expected costs of calculation to be treated as a component of the overall NRD claim.   
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declined to do so, opining that NRD assessment costs were not “damages” subject to the

restrictions set forth in CERCLA § 113(g)(1).7/  

Subsequent analysis continues to suggest that this interpretation is untenable.  First, there

is the basic observation that the statute provides a single claim for natural resource damages, and

that Congress has imposed mandatory timing provisions pertaining to that claim.  No litigant that

had missed a statute of limitations period would seriously contend that the law permitted it to

proceed because the tardy claim was for consequential damages.  Yet that is the legal equivalent

of what the Tribe proposes here, and there nothing in CERCLA that implies that Congress

intended such an unusual result.  Rather, statutory language, structure, and context all confirm

that Congress had a more commonplace understanding in mind.  

Beginning with the applicable subsection, the statute precludes “an action for damages

under this chapter . . . before selection of the remedial action . . .”  42 U.S.C. § 9613(g)(1).  The

only pertinent “action” created “under this chapter” is conferred by section 107(a)(4)(C), which

renders designated defendants liable for “damages for injury to, destruction of, or loss of natural

resources, including the reasonable costs of assessing such injury, destruction or loss . . .”  42

U.S.C. § 9607(a)(4)(C).  Notwithstanding the contrary view expressed in Yakama Nation,8/



9/ Congress has now effectively precluded use of the Superfund to reimburse NRD claims
(see SARA § 517(a); 26 U.S.C. § 9507(c)(1); Memorandum In Support at 8 n.16), but that does
not diminish the potential utility of the section as an aid to construction.  
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common rules of grammar and usage suggest that Congress meant to make costs of assessment

part of the calculation of natural resource damages – “damages . . . including . . . costs.”  Surely,

there is nothing anywhere in the title suggesting that Congress meant to confer a separate claim

for costs of calculation – a requirement if the Tribe is to proceed.  

The Court also relied on language governing uses of the statutory “Superfund” account in

support of a construction allowing the Yakama Nation assessment cost claim to proceed prior to

remedy selection.  2007 WL 2570437 *3.  Yet again, the natural construction of the language

appears to cut against the position.  CERCLA section 111(b)(1) at one point allowed NRDs to be

recovered from the Superfund.9/  Section 111(b)(2)(A) limited such claims, referred to as “natural

resource claims,” by requiring trustees to first attempt to recover damages from liable parties. 

Section 111(b)(2)(B) then defined the term “natural resource claim” to exclude costs of

calculation – effectively allowing a trustee to costs of calculation without first seeking those

costs from potentially responsible parties.  42 U.S.C. § 9611(b)(1-2).  The unique term and

definition, however, would not be required unless NRDs ordinarily include costs of calculation.  

Finally, the Yakama Nation court opines that because costs of calculating natural

resource injury should not be treated as statutory “damages,” such costs are properly included

within a broader category of all “costs” denominated as such in section 107(a)(4), 42 U.S.C. §

9607(a)(4).  This construction  would group costs of NRD calculation with the recovery of the

statutorily dominant “response costs” EPA is authorized to recover for on-site work.  Further, as

the court observed, costs of calculation claims would then be subject not to the timing provisions



10/ 2007 WL 2570437 *4 (“There is no mention of ‘costs’ in § 9613(g)(1). This court
concludes it is § 9613(g)(2) which pertains to the [Yakama Nation’s] ‘Second Claim’ seeking
injury assessment costs”).  
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of section 113(g)(1) (governing NRDs), but instead to separate provisions in sub-section (g)(2) –

the section ordinarily thought to establish the limitations period for commonplace CERCLA cost

recovery actions.10/ 

There are two problems with that construction.  First, the language found in section

113(g)(2), understood in context, affirmatively suggests that the section is meant to apply to

CERCLA “response costs” in particular.  The section provides two statutes of limitation

governing the commencement of “[a]ctions for recovery of costs:” one for those associated with 

“removal” actions, which must ordinarily be commenced “within 3 years after completion of the

removal action . . .;” and another for “remedial” costs, requiring that suit be brought “within 6

years after initiation of physical on-site construction of the remedial action . . ..”  42 U.S.C. §

9613(g)(2).  The “Removal” and “remedial” references are to statutory terms of art, elaborately

defined in CERCLA §§ 101(23) and (24), and universally associated specifically with federal

response cost recovery pursuant to section 107(a)(4)(A).  Their presence in the section strongly

implies that the limitations periods established there are meant specifically for response costs.  

Second, the court’s alternative construction would tend to produce disfavored perverse

results with respect to the applicable limitations period.  Cf. South Dakota v. Yankton Sioux

Tribe, 522 U.S. 329, 346 (1998) (absurd results avoided).  Because costs of NRD calculation are

not encompassed within the otherwise inclusive definitions of “removal” or “remedial” action,

cost claims could be commenced immediately pursuant to the final sentence of subsection



11/ See CERCLA § 113(g)(2), 9613(g)(2) (“[e]xcept as otherwise provided . . . an action may
be commenced . . . at any time after such costs have been incurred”).  

12/ Because the efforts to permanently resolve environmental problems typically associated
with remedial action can take many years to perform, a limitation period that ends 3 years after
completion of remedial action (as specified in sub-section (g)(1)), will generally allow claims for
NRDs to be brought long after the six year period specified in sub-section (g)(2)(B) has run. 
Therefore, even assuming that the most generous period specified in subsection (g)(2) were
applied, Federal Defendants interpretation of the statute is more favorable to Trustees.  See also
Memorandum In Support at 5 n.9 (describing the relationship between removal and remedial
activity). 
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(g)(2),11/ but there would effectively be no applicable statute of limitations.  See CERCLA §§ 101

(23-24) (definitions).  This result seems extraordinarily improbable given a section designed

primarily to establish periods of limitation.  Alternatively, if the Court really intended to apply

the limitations periods set forth in subsection (g)(2), another anomaly occurs – because the

statute of limitations established in section 113(g)(1) would normally be significantly more

generous than any that sub-section (g)(2) could be coaxed into producing for costs of calculation

– a result in keeping with the residual nature of NRDs.12/  And that in turn would mean that

Plaintiffs could be required to bring the cost calculation claim early, on pain of losing it,

needlessly multiplying already complex litigation.  Federal Defendants respectfully suggest that

Yakama Nation ought not be followed, and that section 113(g)(1) should instead be applied in

accordance with its plain meaning.  

CONCLUSION

For all these reasons, the Court decline should decline to allow the sixth claim to proceed

at present, and should dismiss the claim without prejudice (subject to leave for the Tribe to

amend to allege that EPA has been less than diligent).  
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