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IN THE UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA

VELIE and VELIE, P.L.L.C., and )

JONATHON VELIE, )

)

Plaintiffs, )

)

v. ) Case No. CIV-07-514-C

)

ONNAM ENTERTAINMENT, L.L.C. )

SANDRA MANNO, and TRUE NATIVE )

AMERICAN GAMING, L.L.C. )

)

Defendants. )

DEFENDANT TRUE NATIVE AMERICAN GAMING, L.L.C.’S 

MOTION TO DISMISS AND BRIEF IN SUPPORT 

COMES NOW Defendant True Native American Gaming, L.L.C. (hereinafter

“TNAG”), by and through counsel, Jacob L. Rowe, and moves this Court to dismiss all

claims against it for the failure of Plaintiffs Velie and Velie, P.L.L.C. and Jonathon Velie

(hereinafter “Plaintiffs”) to state a claim for which relief can be granted pursuant to

Federal Rule of Civil Procedure 12(b)(6).

Brief in Support

I. Federal Rule of Civil Procedure 12(b)(6) - Failure to State a Claim 

Federal Rule of Civil Procedure 12(b)(6) allows a party to move for dismissal of a

cause of action by motion where the claimant has failed to plead facts sufficient to uphold

a judgment in its favor.  

When examining such a motion, this Court should accept all well-pleaded facts
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contained in the complaint, viewing them in the light most favorable to the non-moving

party.  Moore v. Guthrie, 438 F.3d 1036, 1039 (10  Cir. 2006).  Such a motion should beth

granted where the complainant fails to plead “‘enough facts to state a claim for relief that

is plausible on its face.’” Anderson v. Suiters, 06-6134, p. 6 (10  Cir. 8-28-2007), quotingth

Macarthur v. San Juan County, 2007 U.S. App LEXIS 17008, at *16 (10  Cir. 2007). th

Additionally, “the complaint must give the court reason to believe that this plaintiff has a

reasonable likelihood of mustering factual support of these claims.”  Id. at p. 6, quoting

Ridge at Red Hawk, L.L.C. v. Schneider, 2007 U.S. App. LEXIS 16204 at *10 (10  Cir.th

2007).

II. Plaintiffs fail to state a claim upon which relief can be granted with respect to

Plaintiff’s First Cause of Action for Breach of Contract as applied to TNAG.

The prima facie case for breach of contract contains three primary elements: (1)

that a valid contract has been formed between the parties; (2) that the contract has been

breached by one of the contracting parties; and (3) that the complaining party has

sustained damages as a direct result of the breach.  Bohm, Inc. V. Michael, 46 P.3d 1286,

1289 (Ok. Civ. App. 2002) referencing Thompson v. Phillips Pipeline Co., 200 Kan. 669,

675 (1968).  Plaintiff’s First Amended Complaint (hereinafter “Complaint”) fails as to all

elements regarding TNAG.

As to the first element, TNAG never contracted with Plantiffs.  The complaint

indicates clearly that it was Onnam Entertainment, L.L.C. alone that contracted with
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Plaintiffs.  Paragraph 7 of the Complaint states, “[o]n November 22, 2005, Onnam

formally retained Velie & Velie to perform legal services on behalf of Onnam.”  Further,

paragraph 10 of the Complaint states that “Onnam Entertainment also agreed to pay Velie

& Velie for introducing Onnam to prospective tribal clients.”  Nowhere in the Complaint

do the Plaintiffs indicate that TNAG was a party to the contract the alleged breach of

which underlies this action.

As to the second and third element, TNAG can not be in breach of a contract to

which it was not a party.  Accordingly, its actions cannot be the direct cause of any

damage caused by an alleged breach. 

The factual allegations contained in the Complaint, viewed in the light most

favorable to Plaintiffs are insufficient for a judgment against TNAG for breach of

contract.  Plaintiffs admit that the contract was executed solely with Onnam and that

Onnam was solely responsible for the payment of services performed under the contract.

Accordingly, TNAG is not now and was never under any contractual duty to pay for legal

services performed by Plaintiffs.

IV. Plaintiffs fail to state a claim upon which relief can be granted with respect to

Plaintiff’s Second Cause of Action for Quantum Meruit as applied to TNAG.

An action for quantum meruit is proper where the complainant “renders valuable

services benefitting a defendant under circumstances where the defendant was reasonably

notified the plaintiff expected to be paid or where it would be unjust for the defendant to
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retain the benefit without paying.”  Sholer v. State Dept. Of Public Safety, 149 P.3d 1040,

1048 (Ok. Civ. App. 2006).  However, “there can be no recovery in quantum meruit for

services performed under and pursuant to a valid and express contract.”  Hillyer v. Pan

American Petroleum Corp., 348 F.26 613, 623 (10  Cir. 1965).  Additionally, althoughth

not binding authority, decisions from this Court indicate that, in Oklahoma, recovery on

an express contract and on quantum meruit regarding the same subject matter are

mutually exclusive and that the finder of fact may find liability under quantum meruit

only after determining there is no express contract when both causes of action are

pleaded.  See Maroy v. Isis, LLC of Oklahoma, Case No. CIV-06-0776-F (W.D.Okla. 12-

15-2006).  

Here, plaintiffs allege that the owners of Onnam Entertainment, L.L.C. are the

same individuals who own TNAG, Amended Petition, par. 17, and that both companies

are involved in the development of Indian gaming enterprises, Petition, p. 18.  Plaintiffs

also allege Onnam Entertainment, L.L.C. fraudulently transferred assets to TNAG and

that TNAG has assumed the benefit of contracts negotiated by Plaintiffs as between the

Caddos and Onnam Entertainment, Petition, par. 19 .  Implicitly, Plaintiffs also allege that

contracts it negotiated were executed as between the Caddos and Onnam Entertainment,

L.L.C.  Petition, par. 19 .

Attached to Plainitff’s Amended Petition was the contract entered into between

Plaintiffs and Onnam Entertainment, L.L.C.  It is very clear in stating that Plaintiffs
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would be performing services for the benefit of “Onnam Entertainment, Manno

Entertainment, Susan Manno, and/or any other related entity, its agents, employees, or

contractors,” a group the contract describes as “Onnam.”  Exhibit 1, Amended Petition, p.

1.  

The contract also  indicates that “Onnam shall pay Velie” for the services

performed.  Although, in the contract, “Onnam” refers to many different entities and/or

individuals, it is addressed to Sandra Manno of Onnam Entertainment and Ms. Manno,

CEO of Onnam Entertainment, L.L.C., signed the document.  The document itself

indicates that Plaintiffs would perform services at the direction of Ms. Manno for Onnam

Entertainment, L.L.C. and other entites and/or individuals, the fee for which was to be

paid  by Onnam Entertainment, L.L.C.

Plaintiff’s allegations, even viewed in the light most favorable to them, cannot

uphold a judgement against TNAG under quantum meruit.  First, Plaintiffs were aware of

the possibility that the services performed on Onnam Entertainment, L.L.C.’s behalf

would prove to the benefit of other organizations and agreed to accept payment for the

same only from Onnam Entertainment, L.L.C.  Plaintiffs were retained to assist their

clients in obtaining business in Indian Country.  Such work is broad based and requires an

attorney acting in that capacity to perform whatever services are necessary for whomever

necessary.  Plaintiffs undertook Onnam Entertainment, L.L.C. as a client knowing the

same and should not now be allowed to rewrite the terms of the agreement to hold another
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liable for a debt properly attributable to its client.  

Additionally, TNAG contends that Plaintiff’s allegations do not satisfy the

requirements of a successful action in quantum meruit.  Such a case must prove that

justice requires an award against the defending party.  No injustice would be done if this

Court were to enforce the contract properly executed between Plaintiffs and Onnam

Entertainment, L.L.C.  Plaintiffs knew or should have known of the potential for their

work benefitting others, however they contracted to accept payment from only one. 

Plaintiffs should be limited to recover on their contractual claim against Onnam

Entertainment, L.L.C.  That company sought the services of Plaintiffs, that company

agreed to pay for the same, and that company later entered into a business relationship

with the Caddos.  Onnam Entertainment, L.L.C. reaped the benefits of the services it

contracted for and should be solely responsible for the debts it incurred in doing so.

V. Plaintiffs fail to state a claim upon which relief can be granted with respect to

Plaintiff’s Third Cause of Action for Slander as applied to TNAG.

Plaintiff’s Third Cause of Action alleges that Ms. Manno made false and

defamatory comments about Jon Velie.  Plaintiffs also allege those comments injured his

professional reputation.  Specifically, paragraph 36 of the Complaint states, “Sandra

Manno made a false and defamatory statement regarding Jon Velie.”  Plaintiffs do not

allege that Ms. Manno did so on the behalf of TNAG, nor is it pleaded that TNAG or any
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agent thereof made similar statements to the detriment of Jon Velie.  As such, no facts

within Plaintiff’s Complaint would uphold a judgment against TNAG for slander.  Cause

of action three should be dismissed as to TNAG.

VI. Conclusion

The allegations contained in Plaintiff’s Amended Petition are insufficient to uphold

an award against TNAG on any Cause of Action.  As to Breach of Contract, Plaintiffs do

not allege that TNAG was a party to the contract, nor do they allege that Ms. Manno was

acting on TNAG’s behalf when executing the same.  Moreover, the language within the

contract indicates that Plaintiffs understood that they would be asked to perform work

that benefitted parties other than their client.  Nonetheless, they agreed to be paid for all

work by Onnam Entertainment, L.L.C.  As to Quantum Meruit, Plaintiffs cannot recover

because justice does not require it.  Again, Plaintiffs understood the nature of the services

for which they were contracted.  They should not now hold another liable for their client’s

debt.  Also they have a remedy to recover against that client on a contractual basis. 

Lastly, TNAG in not liable for the alleged tortious conduct of Susan Manno.  Plaintiffs do

not allege she was acting on TNAG’s behalf or at its direction.  Accordingly, all claims

against Defendant True Native American Gaming, L.L.C. should be dismissed.

Respectfully submitted on this 5  Day of December, 2007.th
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/s/ JACOB L. ROWE

                                                                 

Jacob L. Rowe, OBA # 21797

The Law Offices of Doug Friesen
1309 N. Shartel Avenue

Oklahoma City, OK 73103

Phone - 405-239-2722

Fax - 405-235-2453

Attorney for Defendant

True Native American Gaming, L.L.C.

CERTIFICATE OF SERVICE

I hereby certify that on December 5, 2007, I electronically transmitted the above 

document to the Clerk of Court using the ECF System for filing.  Based on the records 

currently on file, the Clerk of Court will transmit a Notice of Electronic Filing to the 

following ECF registrants:

/s/ JACOB L. ROWE

                                        

Jacob L. Rowe
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