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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

NORTHERN DIVISION 
 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
      * 
FARMERS UNION OIL COMPANY, * CIV. 07-1004 
      * 
 PLAINTIFF,    * 
 *  
 vs. *   
 *   
STELLA GUGGOLZ; WILLIAM P.  *  DEFENDANT STELLA GUGGOLZ’S 
ZUGER, TRIBAL COURT JUDGE *  REPLY BRIEF IN SUPPORT OF 
OF THE STANDING ROCK SIOUX * MOTION TO DISMISS OR STAY 
TRIBAL COURT OF THE STANDING *  ACTION PENDING EXHAUSTION 
ROCK INDIAN RESERVATION; AND *  OF TRIBAL COURT REMEDIES 
THE STANDING ROCK SIOUX *  
TRIBAL COURT. * 
 * 
 DEFENDANTS. *   
      * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
 

INTRODUCTION 

This case involves a challenge to the authority of the courts of the Standing Rock 

Sioux Tribe to adjudicate an action brought by Stella Guggolz, a tribal member, against 

Farmers Union Oil Company, a non-Indian corporation, for injuries Ms. Guggolz 

sustained while patronizing Farmers Union’s retail business establishment on the 

Standing Rock Indian Reservation. Ms.  Guggolz has moved this Court to dismiss this 

case or hold it in abeyance pending exhaustion by Farmers Union of all available court 

remedies in the courts of the Standing Rock Sioux Tribe. See Guggolz Mot. to Dismiss 

[doc. 20]. Farmers Union opposes the motion, arguing that tribal jurisdiction is plainly 

lacking and exhaustion of tribal remedies would serve no purpose other than delay. Pl. 

Resp. Br. [doc. 28] at 1. However, as Ms. Guggolz has shown elsewhere, see Guggolz 
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Mem. of Law [doc. 21] at 16-25, and will show again here, this case involves a colorable 

claim of tribal jurisdiction and, therefore, exhaustion of tribal remedies is required.  

ARGUMENT 

I. Exhaustion Of Tribal Remedies Is Required Since This Case Presents A 
Colorable Claim Of Tribal Jurisdiction Under The First Montana Exception.  

 
A. The Montana Test And The Exhaustion Rule. 

The “pathmarking” case concerning tribal civil authority over non-Indians is 

Montana v. U.S., 450 U.S. 544 (1981). Nevada v. Hicks, 533 U.S. 353, 358 (2001). In 

Montana, the Supreme Court held that, as a general matter, “the inherent sovereign 

powers of an Indian tribe do not extend to activities of nonmembers of the tribe.” 450 

U.S. at 565. This rule is subject to two exceptions:  

A tribe may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships with the tribe 
or its members, through commercial dealing, contracts, leases, or other 
arrangements. A tribe may also retain inherent power to exercise civil 
authority over the conduct of non-Indians on fee lands within its 
reservation when that conduct threatens or has some direct effect on the 
political integrity, the economic security, or the health or welfare of the 
tribe. 
 

Id. at 565-566.  

The Supreme Court has held that the determination of whether or not non-Indian 

conduct is subject to tribal authority under either of the exceptions to Montana’s main 

rule is one that should be made in the first instance by the tribal courts. See Nat’l Farmers 

Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 855-856 (1985) and Iowa Mutual Ins. Co. 

v. LaPlante, 480 U.S. 9, 16 (1987). Thus, before seeking federal review, litigants must 

exhaust all available remedies in the tribal court system, including those in the tribal 

appellate courts. “The Supreme Court has made it clear that until tribal appellate courts 
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have had the opportunity to review the determinations of the lower tribal courts and to 

rectify any errors, tribal evaluation of its own jurisdiction is not complete.” Plains 

Commerce Bank v. Long Family Land and Cattle Co., -- F.3d --, 2007 WL 1814661 at *9 

(8th Cir. 2007) (citing Nat’l Farmers Union, 471 U.S. at 857, and Iowa Mutual, 480 U.S. 

at 16-17) (emphasis added). 

The exhaustion requirement serves several important functions. It promotes tribal 

self-government and self-determination. See Nat’l Farmers Union, 471 U.S. at 856; 

Gaming World Int’l v. White Earth Band of Chippewa Indians, 317 F.3d 840, 849 (8th 

Cir. 2003). It allows tribal courts “to provide other courts with the benefit of their 

expertise in such matters in the event of further judicial review.” Plains Commerce Bank, 

-- F.3d --, 2007 WL 1814661 at *9. It also allows for “the development of a factual 

record that will serve the ‘orderly administration of justice in the federal court.’” Duncan 

Energy Co. v. Three Affiliated Tribes of Fort Berthold Reservation, 27 F.3d 1294, 1300 

(8th Cir. 1994), cert. denied, 513 U.S. 1103 (1995) (quoting Nat’l Farmers Union, 471 

U.S. at 856).  

In the case sub judice, Farmers Union litigated a challenge to the Tribe’s 

jurisdiction in the trial court of the Standing Rock Sioux Tribe, but it has yet to exhaust 

its remedies in the Tribe’s appellate court. Farmers Union asks this Court to dispense 

with the tribal exhaustion requirement and determine in the first instance whether or not 

the Standing Rock Sioux tribal courts have jurisdiction over Ms. Guggolz’s claim.  

Farmers Union originally argued, among other things, that its duty to exhaust 

tribal remedies was excused by the absence in Standing Rock Sioux tribal law of an 

express provision allowing for interlocutory appeals. See Pl. Compl. [doc. 1] at ¶ 20. 
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Farmers Union did not repeat this argument in its latest submission to the Court. See Pl. 

Resp. Br. [doc. 28]. The Supreme Court rejected an identical argument in Iowa Mutual. 

See 480 U.S. at 12, 17 and Guggolz Mem. of Law [doc. 21] at 6. The lower federal courts 

have also rejected this argument. See Elliott v. White Mountain Apache Tribal Court, 

2006 WL 3533147 at *3 (D. Ariz. 2006); Marathon Oil, 2004 U.S. Dist. LEXIS 29067 at 

**9-10, **25-27 (D. Wyo. 2004). In any event, by allowing for the incorporation of state 

law, Standing Rock Sioux tribal law implicitly allows for interlocutory appeals of trial 

court jurisdictional rulings. See Guggolz Mem. of Law [doc. 21] at 6-7. See also Zuger 

Reply Br. [doc. 19] at 11. Thus, this is not a case, as Farmers Union suggests, in which 

“[d]ismissing or staying this action in favor of further exhaustion in tribal court would 

force [Farmers Union] to appear and defend at a trial on the merits in tribal court” before 

it could take an appeal in the tribal appellate court. Pl. Resp. Br. [doc. 28] at 12. 

B. The Strate Exception To The Exhaustion Rule.  

Farmers Union argues that exhaustion of its remedies in the tribal appellate court 

is not required because tribal jurisdiction is plainly lacking. Relying on Strate v. A-1 

Contractors, 520 U.S. 438 (1997), Farmers Union argues that since, in its view, it is 

“plain” that the Standing Rock tribal courts lack adjudicatory authority over the dispute 

and therefore, “the otherwise applicable exhaustion requirement must give way, for it 

would serve no purpose other than delay.” Id. at 459 n.14.1  

However, unlike Strate, this is not a case in which tribal jurisdiction is plainly 

lacking because the conduct at issue involved only non-Indians. See Strate, 520 U.S. at 

                                                        
1 Farmers Union does not appear to argue that exhaustion of tribal remedies is excused by 
any of the exceptions set forth in Nat’l Farmers Union, 471 U.S. 845. See id. at 856 n.21. 
None of these exceptions is applicable in this case. See Guggolz Mem. of Law [doc. 21] 
at 8-11. 
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457 (holding that tribal courts lacked jurisdiction over action involving “run of the mill 

highway accident” between two non-Indians on state highway running through 

reservation). Nor is this a case like Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 

133 F.3d 1087 (8th Cir. 1998), or Christian Children’s Fund Inc. v. Crow Creek Sioux 

Tribal Court, 103 F. Supp. 2d 1161 (D.S.D. 2000), in which tribal jurisdiction was plainly 

lacking, among other reasons, because the non-Indian conduct took place exclusively off-

reservation. See Hornell Brewing, 133 F.3d at 1091, 1093 (finding that it was 

“undisputed,” “fundamental fact” that breweries did not manufacture, sell, or distribute 

malt liquor on reservation and holding that tribal court lacked jurisdiction over disputes 

arising from breweries’ conduct outside reservation) and Christian Children’s Fund, 103 

F. Fupp. 2d at 1166, 1167 (holding that tribal court lacked jurisdiction over dispute 

between “two non-Indians” when “alleged conduct … did not occur within the 

Reservation”). Further, this is not a case in which tribal jurisdiction is plainly lacking 

because it is preempted by Congressional statute, c.f., El Paso Natural Gas v. Neztsosie, 

526 U.S. 473, 483 n.5, 484, 487 (1999 ) (holding that tribal jurisdiction over public 

liability actions arising out of nuclear accidents is preempted by Price-Anderson Act),2 or 

prohibited by Supreme Court precedent, c.f., Hicks, 533 U.S. at 369 (holding that tribal 

courts lack jurisdiction over state officials for causes of action relating to their 

                                                        
2 See also Northern States Power Co. v. Prairie Island Mdewakanton Sioux Indian Cmty., 
991 F.2d 458, 461-463 (8th Cir. 1993) (tribal court jurisdiction over nuclear radiation 
actions preempted by Hazardous Materials Transportation Act) and Reservation Blue 
Legs v. U.S. Bureau of Indian Affars, 867 F.2d 1094, 1098 (8th Cir. 1989) (tribal courts 
lack jurisdiction over claims brought under Resource Conservation Recovery Act).  
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performance of official duties).3  None of these fundamental jurisdictional defects is 

present in this case.  

This is a case that requires careful and considered application of the Montana rule 

and its exceptions to determine whether tribal jurisdiction is present. See Montana, 450 

U.S. at 465-466. This is precisely the kind of analysis that should take place in the first 

instance in the tribal courts. Nat’l Farmers Union, 471 U.S. at 855-856; Iowa Mutual, 480 

U.S. at 16.  

Where, as here, there is a colorable claim that tribal jurisdiction is authorized by 

one or both of the Montana exceptions, exhaustion of tribal remedies is required. In cases 

raising close questions of tribal jurisdiction, it cannot be “plain” or “evident” that tribal 

jurisdiction is lacking and, so, the exhaustion of tribal remedies is not excused. C.f., 

Strate, 520 U.S. at 459 n.14. In such cases, exhaustion of tribal remedies serves important 

purposes and the federal courts should reserve judgment until such remedies have been 

exhausted. Nothing in Strate, Hornell Brewing, or Christian Children’s Fund suggests 

otherwise. See Guggolz Mem. of Law [doc. 21] at 11-16.  

C. The Colorable Claim Of Tribal Jurisdiction.  

This case concerns the manner in which non-Indians may transact business with 

tribal members on the Standing Rock Indian Reservation. The Tribe has an inherent 

interest in regulating such transactions, provided that one or both of the Montana 

exceptions are satisfied. See Plains Commerce Bank, -- F.3d --, 2007 WL 1814661 at *7; 

Cardin v. De La Cruz, 671 F.2d 363 (9th Cir.), cert. denied, 459 U.S. 967 (1982).  

                                                        
3 See also Oliphant v. Suquamish Tribe, 435 U.S. 191, 195 (1978) (tribal courts lack 
criminal jurisdiction over non-Indians).  
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This case presents a colorable claim of tribal jurisdiction under the first Montana 

exception. First, Farmers Union’s conduct is directly related to the consensual 

relationships it formed with Ms. Guggolz through “other arrangements” and “commercial 

dealing.” See Montana, 450 U.S. at 565. Second, Farmers Union’s conduct may also be 

related directly to its “agreement with the Standing Rock Sioux Tribe which allows it to 

conduct business on the reservation.” Pl. Resp. Br. [doc. 28] at 7. These arguments 

present plausible, genuine claims of tribal jurisdiction and merit thorough examination in 

the tribal courts. See Guggolz Mem. of Law at 16-25.  

1. Ms. Guggolz’s Consensual Relationships With Farmers Union.  

Farmers Union argues that Ms. Guggolz did not have a consensual relationship 

with Farmers Union because she did not have a “contractual relationship with the 

plaintiff” and she “had not transacted any business on the date of her alleged slip and 

fall.” Pl. Resp. Br. [doc. 28] at 5. However, the Montana test does not require that there 

be a contractual relationship or a retail transaction for there to be a valid consensual 

relationship within the meaning of the first Montana exception. Rather, this exception 

permits tribes to exercise jurisdiction over “nonmembers who enter consensual 

relationships with the tribe or its members, through commercial dealing, contracts, leases, 

or other arrangements.” 450 U.S. at 565. In this case, Ms. Guggolz entered consensual 

relationships with Farmers Union through “other arrangements” and “commercial 

dealing.”   

Ms. Guggolz and Farmers Union had a consensual relationship through “other 

arrangements” when Ms. Guggolz accepted Farmers Union’s invitation to enter its land 

for business purposes. Farmers Union invited Ms. Guggolz, and others like her, to enter 
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its land for the purposes of looking at or purchasing its goods and services or otherwise 

engaging in business dealings. Ms. Guggolz accepted this invitation. She entered Farmers 

Union’s land to purchase supplies. She entered the land with Farmers Union’s consent. In 

so doing, she formed a consensual relationship with Farmers Union concerning the use of 

Farmers Union’s land. See Guggolz Mem. of Law [doc. 21] at 17-20. 

Farmers Union has yet to tell this Court why this argument does not present a 

colorable claim of tribal jurisdiction under the first Montana exception.  

Ms. Guggolz was also engaged in “commercial dealing” with Farmers Union at 

the time of her injury. She was not “merely visiting the store,” as Farmers Union 

suggests. Pl. Resp. Br. [doc. 28] at 5. She was there to purchase supplies from Farmers 

Union, but was prevented from doing so by Farmers Union’s alleged failure to maintain 

the premises in a decent, safe, and sanitary condition. She was on the premises to engage 

in commercial dealing, and her entry on the land and injury thereon were part and parcel 

of her commercial dealing. Under these circumstances, it can be said that Ms. Guggolz 

had a commercial relationship with Farmers Union the moment she arrived on the 

premises to purchase supplies. See Guggolz Mem. of Law [doc. 21] at 20-24. 

This case is remarkably similar to Booppanon v. Harrah’s Rincon Casino & 

Resort, 2007 WL 433250 (S.D. Cal. 2007). See Guggolz Mem. of Law [doc. 21] at 21-

22. In that case, the court found that there was a “colorable question” as to whether a 

“commercial relationship” was formed, within the meaning of the first Montana 

exception, when a non-Indian entered the property of a tribal business to enjoy the goods 

or services offered therein, but was allegedly prevented from doing so by the tortious 

conduct of the tribal business. 2007 WL 433250 at **2-4. In Booppanon, the court 
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required the exhaustion of tribal remedies to determine whether the first Montana 

exception was satisfied. Id. This Court should do the same.  

2. The Tribe’s Consensual Relationships With Farmers Union.  

Ms. Guggolz’s claims may also have a nexus to the consensual relationships 

Farmers Union has with the Standing Rock Sioux Tribe. Farmers Union concedes that it 

“may have an agreement with the Standing Rock Sioux Tribe which allows it to conduct 

business on the reservation.” Pl. Resp. Br. [doc. 28] at 7. See also Pl. Resp. Br. [doc. 13] 

at 18. It does not specify the nature of any such agreement or agreements. Instead, it 

simply states that “[Ms.] Guggolz has no connection with any such agreement.” Id. 

Certainly, it is unlikely that Ms. Guggolz is a party to any agreement between Farmers 

Union and the Tribe. However, the proper inquiry under Montana is not whether Ms. 

Guggolz is a party to the agreement, but whether there is a direct relationship, or nexus, 

between the agreement and Ms. Guggolz’s negligence action against Farmers Union for 

failing properly to maintain its premises. Further development of the factual record is 

necessary to determine if such a nexus exists. Farmers Union’s agreement with the Tribe 

may impose on it a duty to comply with relevant tribal health, safety, and building codes 

or otherwise maintain the premises in a decent, safe, and sanitary condition to avoid harm 

to patrons. If so, Farmers Union’s failure to maintain the premises would be directly 

related to, and indeed the proximate cause of, Ms. Guggolz’s injuries.  

CONCLUSION 
 

The case raises important and complex questions concerning the nature and scope 

of tribal jurisdiction under the first Montana exception. Many of these are questions of 

first impression among the courts of this circuit. Before addressing these questions, this 
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Court should permit the tribal courts to pass upon them in the first instance and, in the 

process, to develop fully the factual record.  

The defendant respectfully moves the Court to dismiss this action or hold it in 

abeyance pending the exhaustion of all remedies in the Standing Rock Sioux Tribal 

Courts.  

Dated this 3rd day of September, 2007.  

Respectfully submitted,  

STELLA GUGGOLZ 
 

By: /s/ Terry L. Pechota 
Terry L. Pechota 
Pechota Law Office 
1617 Sheridan Lake Road 
Rapid City, SD 57702-3483 
 
Attorney for Stella Guggolz 
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CERTIFICATE OF SERVICE 
 

 I certify that on this 3rd day of September, 2007, I caused a true and accurate copy 

of DEFENDANT STELLA GUGGOLZ’S REPLY BRIEF IN SUPPORT OF MOTION 

TO DISMISS OR STAY PENDING EXHAUSTION OF TRIBAL COURT REMEDIES 

to be served electronically through the Notice of Electronic Filing service provided by the 

Court upon the following counsel of record:  

Jack H. Hieb 
Richardson, Wyly, Wise, Sauck & Hieb, LLP 
One Court Street 
P.O. Box 1030 
Aberdeen, SD 57402-1030 
Attorney for Farmers Union Oil Company 
 
Steven C. Emery 
Box D  
Fort Yates, ND 58538 
Attorney for William P. Zuger and Standing Rock Sioux Tribal Court  
 
Steven J. Gunn  
6910 Columbia Avenue 
University City, MO 63130 
Attorney for William P. Zuger and Standing Rock Sioux Tribal Court  
 

 /s/ Terry L. Pechota   
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