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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

NORTHERN DIVISION

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
*

FARMERS UNION OIL COMPANY, * CIV. 07-1004
*

PLAINTIFF, *
*

vs. *  MEMORANDUM OF LAW IN SUPPORT 
*  OF DEFENDANT STELLA GUGGOLZ’S

STELLA GUGGOLZ; WILLIAM P. * MOTION TO DISMISS OR STAY
ZUGER, TRIBAL COURT JUDGE *  ACTION PENDING EXHAUSTION
OF THE STANDING ROCK SIOUX * OF TRIBAL COURT REMEDIES
TRIBAL COURT OF THE STANDING *  
ROCK INDIAN RESERVATION; AND *  
THE STANDING ROCK SIOUX *
TRIBAL COURT. *

*
DEFENDANTS. *

*
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

BACKGROUND

On October 20, 2006, Stella Guggolz, an enrolled member of the Standing Rock Sioux

Tribe, filed a personal injury action against Farmers Union Oil Company (“Farmers Union”) in

the Tribal Court for the Standing Rock Sioux.  Ms. Guggolz alleged that she sustained injuries

while on the premises of a gas station and convenience store owned and operated by Farmers

Union on fee land within the Standing Rock Reservation.  

On October 12, 2005 Ms. Guggolz drove to Farmers Union's premises to purchase goods.

See Tribal Ct. Compl. ¶ 3 (attached as Exh. A to Pl. Compl. in this action [doc. 1]).  She had

frequently patronized Farmers Union's retail establishment prior to that day. See Zuger Reply Br.

[doc. 19], Exh. A at 1.  On October 12, 2005, while walking across the parking lot to the store

she tripped and fell on misaligned pavement, Tribal Ct. Compl. at ¶ 5, suffering serious injuries.
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Id. at ¶ 8.  She alleged that the proximate cause of her injuries was Farmers Union's negligence

in failing to maintain reasonably safe and proper conditions on their premises. Id. at ¶¶ 6, 7. 

Farmers Union filed a special appearance and original answer in the Tribal Court on

November 10, 2006. Shortly thereafter, on November 17, 2006, Farmers Union filed a motion to

dismiss, arguing the Tribal Court did not have jurisdiction over the action based on the general

principle that “the inherent sovereign powers of an Indian tribe do not extend to the activities of

nonmembers of the tribe.” Montana v. U.S., 450 U.S. 544, 565 (1981). Farmers Union argued

that neither of the two exceptions to the Montana rule were met. These exceptions provide: 

A tribe may regulate, through taxation, licensing, or other means, the activities of
nonmembers who enter consensual relationships with the tribe or its members,
through commercial dealing, contracts, leases, or other arrangements. A tribe may
also retain inherent power to exercise civil authority over the conduct of non-
Indians on fee lands within its reservation when that conduct threatens or has
some direct effect on the political integrity, the economic security, or the health or
welfare of the tribe.

Id. at 565-566 (internal citations omitted).  

The Tribal Court denied Farmers Union's motion, holding that it had jurisdiction over

Ms. Guggolz’s suit under the first Montana exception. The court held that Farmers Union and

Ms. Guggolz had a consensual relationship through commercial dealings. See Tribal Ct. Mem.

Op at 1 - 3. (attached as Exh. B to Pl. Compl. in this action [doc. 1]). 

The Tribal Court noted that Farmers Union had engaged in commercial dealings on the

reservation by “operating a retail establishment for profit,” id. at 3, selling goods and services

“to Indian as well as non-Indian persons.” Id. at 1. The court held that, on October 12, 2005,

Farmers Union engaged in commercial dealings with Ms. Guggolz.  Ms. Guggolz “came to deal

with” Farmers Union. Id. at 3. She was “on the defendant’s property to make a purchase.” Id. at

1. The parking lot on which she was injured was “there to facilitate” the purchase. Id. at 2. It was
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 Defendant Stella Guggolz joins in the Standing Rock Sioux Tribal Court’s motion to
dismiss all claims against the Standing Rock Sioux Tribal Court based on the doctrine of tribal
sovereign immunity. 
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“part and parcel” of Farmers Union’s commercial dealings with Ms. Guggolz. Id. at 3.  Thus, the

court held, Ms. Guggolz’s injuries arose out of the commercial relationship she had with

Farmers Union. 

Farmers Union did not petition the Standing Rock Sioux Tribal Supreme Court for

interlocutory review of this decision. Nor did it try the case to its conclusion and take an appeal

from a final order or judgment of the trial court.  Instead, Farmers Union initiated this lawsuit on

March 13, 2007.  

On May 1, 2007, Tribal Judge Zuger and the Standing Rock Sioux Tribal Court filed a

Motion to Dismiss or Stay the Action Pending Exhaustion of Tribal Remedies [doc. 10]. These

defendants urge that the claims against the Standing Rock Sioux Tribal Court should be

dismissed based on the doctrine of tribal sovereign immunity and that the claims against Tribal

Court Judge Zuger and Ms. Guggolz should be dismissed or stayed pending exhaustion of tribal

court remedies. 

On June 1, 2007, Ms. Guggolz filed her Answer requesting dismissal on exhaustion

grounds.. Thus, all defendants have moved the Court to dismiss or stay this action pending

exhaustion of all tribal court remedies.1

ARGUMENT

I.  Farmers Union Has Not Exhausted All Available Tribal Court Remedies. 
 

This Court should dismiss this action or hold it in abeyance pending exhaustion by

Farmers Union of all available tribal court remedies. The court system of the Standing Rock

Sioux Tribe also includes a trial court (the Standing Rock Sioux Tribal Court) and an appellate
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court (the Standing Rock Sioux Tribal Supreme Court). Farmers Union litigated a challenge to

the Tribe’s jurisdiction in the trial court, but has not yet exhausted its remedies in the Tribe’s

appellate court. 

A. The Supreme Court’s “Prudential Exhaustion Rule” Requires Exhaustion Of
Tribal Court Remedies Prior To Federal Court Review. 

In Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 (1985), the Supreme Court

stated that: 

[T]he existence and extent of a tribal court's jurisdiction will require a careful
examination of tribal sovereignty, the extent to which that sovereignty has been
altered, divested, or diminished, as well as a detailed study of relevant statutes,
Executive Branch policy as embodied in treaties and elsewhere, and
administrative or judicial decisions. 

We believe that examination should be conducted in the first instance in the
Tribal Court itself.   Our cases have often recognized that Congress is committed
to a policy of supporting tribal self-government and self-determination.  That
policy favors a rule that will provide the forum whose jurisdiction is being
challenged the first opportunity to evaluate the factual and legal bases for the
challenge. 

Id. at 855-857. 

In its cases since Nat’l Farmers Union, the Supreme Court has continued to adhere to the

tribal exhaustion requirement, describing it not as a jurisdictional bar to federal review, but as “a

prudential exhaustion rule, in deference to the capacity of tribal courts ‘to explain to the parties

the precise basis for accepting [or rejecting] jurisdiction.’” Strate v. A-1 Contractors, 520 U.S.

438, 450 (1997) (quoting Nat’l Farmers Union, 471 U.S. at 857). See also El Paso Natural Gas v.

Neztsosie, 526 U.S. 473, 483-484 (1999) (discussing with approval the tribal exhaustion

requirement set forth in Nat’l Farmers Union and Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9

(1987)). 
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The Court of Appeals for the Eighth Circuit has followed step. In Gaming World Int’l v.

White Earth Band of Chippewa Indians, 317 F.3d 840 (8th Cir. 2003), the court stated that,"[t]he

tribal exhaustion doctrine is based on a policy of supporting tribal self-government and self-

determination, and it is prudential, rather than jurisdictional. Exhaustion is mandatory, however,

when a case fits within the policy, and the legal scope of the doctrine is a matter of law to be

reviewed de novo.” Id. at 849 (internal citations and quotation marks omitted). 

B. The Exhaustion Rule Requires Exhaustion Of All Remedies In The Tribal Court
System, Including Those In the Tribal Appellate Court. 

 In Iowa Mutual, the Supreme Court held that, “the federal policy of promoting tribal

self-government encompasses the development of the entire tribal court system, including

appellate courts. At a minimum, exhaustion of tribal remedies means that tribal appellate courts

must have the opportunity to review the determinations of the lower tribal courts.” 480 U.S. at

16-17. 

In Plains Commerce Bank v. Long Family Land and Cattle Co., -- F.3d --, 2007 WL

1814661 (8  Cir. June 26, 2007), the Court of Appeals for the Eighth Circuit stated thatth

“[p]roper respect for tribal legal institutions” requires that the federal courts not “overlook” the

tribal appellate courts. 2007 WL  1814661 at *9. 

The Supreme Court has made it clear that until tribal appellate courts have had
the opportunity to review the determinations of the lower tribal courts and to
rectify any errors, tribal evaluation of its own jurisdiction is not complete. 

Under the exhaustion doctrine first enunciated in National Farmers, federal courts
will not review a tribe's jurisdiction until the tribal appellate review is complete.
The exhaustion requirement gives tribal courts the opportunity to explain to the
parties the precise basis for accepting jurisdiction and to provide other courts with
the benefit of their expertise in such matters in the event of further judicial
review. Exhaustion would be a meaningless exercise if federal courts were to
ignore the determinations of the tribal appellate court. 

Id. (internal citations and quotation marks omitted). 
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 This is not uncommon. The Eighth Circuit recently recognized that, “[t]ribal law often
draws upon an array of sources, from customary law to treaties, and [tribes] are ‘free to borrow
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C. The Availability Or Unavailability Of Interlocutory Appeals In The Tribal Court
System Does Affect The Exhaustion Requirement. 

Farmers Union contends that when a non-Indian litigant has no recourse to an

interlocutory appeal of a tribal trial court’s jurisdictional ruling, but must instead “proceed

through a full trial on the merits” before appealing the matter to the tribal appellate court, the

exhaustion rule is inapplicable. Pl. Compl. [doc. 1] at ¶ 20.  

The United States Supreme Court addressed and rejected this argument in Iowa Mutual. 

There, the Court held that even where a tribal court process “does not allow interlocutory

appeals from jurisdictional rulings... [and] appellate review of the Tribal Court’s jurisdiction can

only occur after a decision on the merits,” 480 U.S. at 12, the federal courts should not intervene

prior to complete tribal appellate review, as the tribal court “[has] not yet had a full opportunity

to evaluate the claim.” Id. at 17.  Hence, Farmer's Union claim is without merit. 

So, even if it were true that the Standing Rock Sioux Tribal Code does not allow

interlocutory appeals from jurisdictional rulings, this would not excuse Farmers Union from

exhausting its remedies in the tribal appellate court. 

D. The Standing Rock Sioux Tribal Code Permits The Tribal Courts To Entertain
Interlocutory Appeals Of Jurisdictional Rulings. 

The Standing Rock Sioux Tribal Code does not expressly authorize interlocutory appeals.

However, it does not prohibit such appeals either. The Tribal Code provides that, “where

appropriate, the [Standing Rock Sioux Tribal] Court may in its discretion be guided by the

statutes, common law or rules of decision of the State in which the transaction or occurrence

giving rise to the action took place.” Standing Rock Sioux Tribal Code, Title II (“Civil

Procedure”), ch. 4, § 2-401 (“Applicable Laws”).  South Dakota law permits appeals from2
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intermediate trial court orders. See Pl. Resp. Br. [doc. 13] at 23 (citing S.D.C.L. § 15-26A-13).

Thus, the Standing Rock Sioux Tribal Courts may, in the exercise of their discretion, be guided

by South Dakota law and entertain petitions for intermediate, or interlocutory, appeals from

jurisdictional rulings. Farmers Union has not filed a petition for an intermediate, or interlocutory,

appeal of the tribal court’s jurisdictional ruling. 

II. Exhaustion Of Tribal Court Remedies Is Required In This Case Since No Exception
To The Exhaustion Rule Exists And Since A “Colorable Claim” Of Tribal
Jurisdiction Has Been Asserted. 

The exhaustion doctrine mandates that the Court stay or dismiss the current proceedings

pending a final result in the tribal court system. None of the exceptions to the exhaustion rule

apply, and there is a “colorable claim” that the Tribe may properly exercise jurisdiction. 

Generally, challenges in federal court to a tribal court's exercise of jurisdiction must

await the exhaustion of remedies within the tribal court system.  Iowa Mutual, 480 U.S. at 16. 

However, the Supreme Court has articulated several narrow exceptions to the exhaustion

doctrine, where comity does not justify deference in the first place to the tribal court's

proceedings. In Nat’l Farmers Union, the Court noted that exhaustion is not required: “[1] where

an assertion of tribal jurisdiction is motivated by a desire to harass or is conducted in bad faith,

or [2] where the action is patently violative of express jurisdictional prohibitions, or [3] where

exhaustion would be futile because of the lack of an adequate opportunity to challenge the

court's jurisdiction.” 471 U.S. at 856 n.21 (internal citation and quotation marks omitted). The

Court expanded upon these exceptions in Strate, stating that in certain cases, where it is “plain”
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 See, e.g., El Paso Natural Gas, 526 U.S. at 483 n.5, 484, 487 (holding that “the comity
rational for tribal exhaustion normally appropriate to a tribal court’s determination of its
jurisdiction stops short of the Price-Anderson Act,” which concerns public liability actions
arising out of nuclear incidents, since the Act contains “an unmistakable preference for a federal
forum” and “the exercise of tribal jurisdiction over claims found to fall within the Act … would
be anomalous at best”). 
4

 See, e.g., Hicks, 533 U.S. at 369 (holding that tribal courts do not have jurisdiction over
state officials for causes of action relating to their performance of official duties); Oliphant v.
Suquamish Tribe, 435 U.S. 191, 195 (1978) (holding that Indian tribes do not have criminal

8

that tribal courts lack adjudicatory authority over disputes arising from nonmember activity, “the

otherwise applicable exhaustion requirement must give way, for it would serve no purpose other

than delay.” 520 U.S. at 459 n.14. 

In the immediate case, none of the Nat’l Farmers Union exceptions to the exhaustion rule

have been asserted. None is applicable in this case. The only plausible exception that could be

articulated is the Strate exception. However, it, too, is inapplicable, since a “colorable claim” of

tribal jurisdiction has been asserted in this case. 

A. The National Farmers Union Exceptions To The Exhaustion Rule Are Not
Applicable In This Case. 

 
None of the exhaustion rule exceptions articulated in Nat’l Farmers Union is applicable

in this case. First, there has been no suggestion in this case that the assertion of tribal jurisdiction

is motivated by a desire to harass or has been conducted in bad faith. 

Second, the tribal court action in this case is not “patently violative of express

jurisdictional prohibitions.” See Nat’l Farmers Union, 471 U.S. at 856 n.21. This exception to

the exhaustion requirement “refers to specific prohibitions on designated tribal remedies or to

prohibitions on a tribal forum's assertion of jurisdiction over a dispute." Reservation Tel. Coop.

v. Three Affiliated Tribes of Fort Berthold Reservation, 76 F.3d 181, 185 (8th Cir. 1996). Such

specific prohibitions may be articulated by Congress.  They may also be articulated by the3

Supreme Court.  4
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 See, e.g., Northern States Power Co. v. Prairie Island Mdewakanton Sioux Indian Cmty.,
991 F.2d 458, 461-463 (8th Cir. 1993) (holding that exhaustion of tribal court remedies was not
required where tribal remedies were created by tribal nuclear radiation control ordinance that
was preempted by the Hazardous Materials Transportation Act); Reservation Blue Legs v. U.S.
Bureau of Indian Affairs, 867 F.2d 1094, 1098 (8th Cir. 1989) (holding that exhaustion of tribal
court remedies was not required before federal court could hear suit brought under Resource
Conservation and Recovery Act, since Act places exclusive jurisdiction in federal courts for suits
brought there under).
6

 See, e.g., Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412, 1420-1421 (8th

Cir. 1996) (holding that Indian Gaming Regulatory Act did not divest tribal court of authority to
rule on validity of management contract between tribe and casino management company, stating
that, “[q]uestions regarding whether IGRA … divest[s] the Tribal Court of authority to rule on
the issues regarding the contract's validity, whether IGRA is applicable to the Tribal Court
action, and whether the validity of the management contract can be affected by an interpretation
of Tribal law, are issues relating to the Tribal Court’s jurisdiction which should be dealt with
first by the Tribal Court itself”); Prescott v. Little Six, Inc., 897 F. Supp. 1217 (D. Minn. 1995)
(holding that ERISA did not bar tribal court jurisdiction or excuse exhaustion of tribal court
remedies).

9

The Eighth Circuit has, in rare cases, found specific prohibitions on tribal remedies or on

the assertion of tribal court jurisdiction. It has done so only where a federal statute preempted

tribal court jurisdiction.  In these cases, the court has dispensed with the exhaustion requirement.5

In other cases, the court has declined to find statutory or other prohibitions on the assertion of

tribal court jurisdiction.  6

In the present case, no federal statute prohibits the tribal court from asserting jurisdiction.

Further, the Supreme Court has not articulated an “express jurisdictional prohibition” that is

“patently violat[ed]” by the assertion of tribal jurisdiction in this case or cases like it. See Nat’l

Farmers Union, 471 U.S. at 856 n.21. The Montana test itself cannot be construed as such a

prohibition. If it were, the “patently violative” exception to the exhaustion requirement would

swallow Nat’l Farmers Union’s main rule requiring “the federal court [to] stay[s] its hand until

after the Tribal Court has a full opportunity to determine its own jurisdiction …” Id. at 857. Such

a result would be anomalous. 
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In Melby v. Grand Portage Band of Chippewa, 1998 WL 1769706 (D. Minn. 1998), the

court rejected the argument that “the Montana rule and exceptions must first be applied to

determine whether tribal court jurisdiction would be patently violative of express jurisdictional

prohibitions.” Id. at *6. The court found that such an “interpretation of this exhaustion exception

would swallow the rule, since an initial application of Montana by a federal court would dispose

of the need for exhaustion on tribal jurisdictional questions in every case involving a

nonmember.” Id. The court concluded: 

When it appears that the Montana rule and exceptions will need to be applied in a
given case to determine tribal court jurisdiction, that fact itself indicates that
exhaustion would not be patently violative of express jurisdictional prohibitions
because Montana does not categorically prohibit tribal civil jurisdiction over non-
Indians residing on fee land within a reservation.

Id. See also Espil v. Sells, 847 F.Supp. 752, 758 n.3 (D. Ariz. 1994) (noting that if the “patently

violative” exception permitted federal courts to conduct Montana analysis in the first instance, it

would “undermine the principles behind the exhaustion doctrine it seeks to qualify”).  

In the instant case, because the asserted tribal authority jurisdiction is not expressly

prohibited by any Congressional statute or Supreme Court precedent, exhaustion of tribal

remedies is not excused. In other words, there is nothing to suggest that the "tribal forum's

assertion of jurisdiction, or any other designated remedy, violates an express prohibition and thus

precludes exhaustion." See Reservation Tel. Coop., 76 F.3d at 185. 

Finally, in respect to the Nat’l Farmers Union’s third exception to the exhaustion rule,

there has been no assertion in this case that exhaustion would be futile because of the lack of an

adequate opportunity in the tribal court system to challenge the tribal court’s jurisdiction. This

exception applies when a tribe does not have a functioning court system. See Krempel v. Prairie

Island Indian Cmty., 125 F.3d 621, 622 (8  Cir. 1997). It also applies when a tribal court systemth
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fails to provide fundamental due process. See Greywater v. Joshua, 846 F.2d 486, 488-489 (8th

Cir. 1988). None of these conditions is applicable here. 

B. The Strate Exception To The Exhaustion Rule Is Not Applicable In This Case. 

Since none of the Nat’l Farmers Union exceptions to exhaustion is met in this case,

Farmers Union must rely instead on the Supreme Court’s dicta in Strate to support its argument

that exhaustion of tribal remedies is unnecessary in this case. In Strate, the Court stated: 

When, as in this case, it is plain that no federal grant provides for tribal
governance of nonmembers' conduct on land covered by Montana's main rule, it
will be equally evident that tribal courts lack adjudicatory authority over disputes
arising from such conduct … Therefore, when tribal-court jurisdiction over an
action such as this one is challenged in federal court, the otherwise applicable
exhaustion requirement must give way, for it would serve no purpose other than
delay. 

 
520 U.S. at 459 n.14 (internal citations omitted). This language was not essential to the Court’s

holding in Strate, since the non-Indian litigants in that case had already exhausted their remedies

in the tribal trial court and the tribal court of appeals. Id. at 444. 

Here, Farmers Union argues that, “tribal jurisdiction is plainly lacking,” and therefore,

“the otherwise applicable exhaustion requirement would serve no purpose other than delay in

this case.” Pl. Resp. to Motion to Dismiss [doc. 13] at 15. However, to support its argument that

tribal jurisdiction is “plainly lacking,” Farmers Union engages in a routine Montana analysis,

applying the Montana rule and its exceptions to the facts of the case. See id. at 15-20, 23-24.

Farmers Union encourages this Court to conduct such an analysis in order to preclude

exhaustion. Yet, the Montana analysis is precisely what the tribal exhaustion doctrine permits the

tribal courts to conduct in the first instance. 

In Melby v. Grand Portage Band of Chippewa, 1998 WL 1769706 (D. Minn. 1998), the

court rejected an argument identical to that raised here by Farmers Union. In Melby, the plaintiff
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 Two years after deciding Strate, the Court extolled the virtues of tribal exhaustion in El
Paso Natural Gas, 526 U.S. at 483-484 (1999).
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invoked the Supreme Court’s dicta in footnote 14 of Strate and argued that, “before remanding

the case so that the tribal court can determine its own jurisdiction,” the federal court “should

initially undertake a Montana analysis” to determine whether tribal court jurisdiction is lacking.

Id. at *4. The court disagreed, finding that: 

Plaintiff’s reading of footnote 14 would create an exhaustion exception that
would swallow the rule …To interpret Strate as such would be tantamount to
finding that footnote 14 sub silentio and in dicta, overruled both National Farmers
Union and Iowa Mutual – cases  in which exhaustion was required as to the
question of tribal court jurisdiction over nonmembers. This Court declines to do
so.

Id. 

Surely the Strate Court did not intend to undermine the entire tribal exhaustion

requirement.  Yet, scholars have noted the difficulty caused by the Supreme Court’s statement in7

Strate that, in some cases, it will be “plain” or “evident” that tribal courts lack jurisdiction over

disputes arising in Indian country, such that the exhaustion of tribal remedies “would serve no

purpose other than delay.” See 520 U.S. at 459 n.14. Professor Judith V. Royster of the

University of Tulsa states: 

The only way in which it is "evident" that a tribal court lacks jurisdiction over a
cause of action arising in Indian country is if that determination is made under the
applicable federal law. And that issue of jurisdiction is precisely what the
exhaustion doctrine is intended to leave, in the first instance, to the tribal rather
than the federal courts. 

Royster, “Statute and Scrutiny: Post-Exhaustion Review of Tribal Court Decisions,” 46 U.

KANS. L. REV. 241, 243 n.21 (1998) (internal citations omitted). 

This difficulty is avoided by a confining the Court’s language in Strate to facts of the

case. Strate involved a dispute the Supreme Court described as “’distinctly non-tribal in nature:’”
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a “’run-of the mill highway accident’” between two nonmembers on a state highway. 520 U.S. at

457 (1997) (quoting A-1 Contractors v. Strate, 76 F.3d 930, 940 (8  Cir. 1996) (en banc)). In “anth

action such as this one,” the Court said, exhaustion of tribal remedies is unnecessary, since tribal

jurisdiction is plainly lacking. 520 U.S. at 459 n.14. Professor Royster states that: 

In order not to entirely overwhelm the exhaustion rule, footnote 14 must be
confined to the facts of A-1. Under the ruling of A-1, it is "evident" that a tribal
court lacks jurisdiction to adjudicate claims arising from a traffic accident on a
state highway when all parties to the lawsuit are nonmembers of the tribe. In all
other instances that raise a colorable claim of tribal jurisdiction, the exhaustion
rule should prevail.

46 U. KANS. L. REV. at 243 (internal citations omitted). 

Professor Melissa L. Tatum of the University of Tulsa argues that footnote 14 of Strate,

when “[r]ead in the context of the entire opinion,” excuses the tribal exhaustion requirement only

in narrow cases, namely where: (1) the nonmember conduct occurs on non-Indian land; (2) there

is no colorable claim that the nonmember conduct satisfies one of the Montana exceptions; and

(3) there is no federal grant authorizing tribal jurisdiction over the nonmember conduct. “Civil

Jurisdiction: The Boundaries Between Federal and Tribal Courts,” 29 ARIZ. ST. L.J. 705, 748

n.240 (1997) (published as Melissa L. Koehn). 

This reading of Strate is consistent with the federal courts’ treatment of the exhaustion

requirement post-Strate. In Allstate Indem. Co. v. Stump, 191 F.3d 1071 (9  Cir. 1999), the courtth

found that Strate “affirmed that the exhaustion requirement applies unless ‘it is plain’ that the

tribal court lacks jurisdiction over the dispute.” Id. at 1073 (citing Strate, 520 U.S. at 459 n.14).

The federal courts continue to hold that exhaustion of tribal court remedies is required when a

“colorable claim” of tribal jurisdiction is asserted. 

The tribal exhaustion doctrine holds that when a colorable claim of tribal court
jurisdiction has been asserted, a federal court may (and ordinarily should) give the
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 See also Allstate Indem. Co., 191 F.3d at 1076; Stock West Corp. v. Taylor, 964 F.2d
912, 919 (9  Cir. 1992); Malaterre v. Amerind Risk Mgmt., 373 F.Supp.2d 980, 982-985th

(D.N.D. 2005); Progressive Northwestern Ins. Co. v. Nielsen, 2002 WL 417402 (D.N.D. 2002).  

14

tribal court precedence and afford it a full and fair opportunity to determine the
extent of its own jurisdiction over a particular claim or set of claims. 

Ninigret Dev. Corp. v. Narragansett Indian Wetumuck Hous. Auth., 207 F.3d 21, 31 (1  Cir.st

2000).  By “colorable” the courts mean that “on the record before [them], the assertion of tribal8

court jurisdiction is plausible and appears to have a valid or genuine basis.” Stock West Corp. v.

Taylor, 964 F.2d 912, 919 (9  Cir. 1992). th

When the federal courts conclude that there is a colorable claim of tribal jurisdiction, the

Strate exception cannot apply, by logical necessity, since it would not be “plain” or “evident”

that tribal jurisdiction is lacking and since the exhaustion of tribal remedies would serve

important purposes “other than delay.” 

In the ten years since Strate was decided, the courts have only rarely invoked footnote 14

to excuse the exhaustion of tribal court remedies. None of those cases is dispositive here. In

Hicks, the Supreme Court held, categorically, that “tribal courts lack jurisdiction over state

officials for causes of action relating to their performance of official duties.” 533 U.S. at 369.

The Court also held that, since “it is clear” that tribal courts lack jurisdiction in such cases,

“adherence to the tribal exhaustion requirement … ‘would serve no purpose other than delay,’

and is therefore unnecessary.” Id. (quoting Strate, 520 U.S. at 459 n.14). Exhaustion of tribal

remedies would have been pointless, since no set of facts could have overcome the Court’s

categorical bar to tribal jurisdiction. 

The instant case is distinguishable. Unlike in Hicks, the Supreme Court has never held,

categorically, that tribal courts lack jurisdiction over on-reservation torts between tribal members

and nonmembers. Instead, the Court has held that tribe’s may indeed exercise jurisdiction over
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such actions, provided one or both of the Montana exceptions is satisfied. Where, as here, a

colorable claim has been asserted that a Montana exception is satisfied, exhaustion of tribal court

remedies is required. The tribal court must be given the first full opportunity to determine

whether the facts, as shown, and the law, as applied, support the exercise of tribal jurisdiction. 

The Eighth Circuit invoked footnote 14 of Strate in Hornell Brewing Co. v. Rosebud

Sioux Tribal Court, 133 F.3d 1087, 1092-1093 (8  Cir. 1998). In that case, the Estate of Crazyth

Horse sued two non-Indian breweries for, inter alia, defamation and violation of the right of

publicity for using the Crazy Horse name in the manufacture, sale, and distribution of an

alcoholic beverage called “The Original Crazy Horse Malt Liquor.” Id. at 1089. The Eighth

Circuit noted that it was an “undisputed,” “fundamental fact” that the breweries did not

manufacture, sell, or distribute the malt liquor on the reservation. Id. at 1091, 1093. No party

claimed otherwise. The court held:

Following the admonition of the Supreme Court in Strate, we think it plain that
the Breweries' conduct outside the Rosebud Sioux Reservation does not fall
within the Tribe's inherent sovereign authority. We deem it clear the tribal court
lacks adjudicatory authority over disputes arising from such conduct … Under the
circumstances, we see no need for further exhaustion.

Id. at 1093.

In Hornell, the issue of tribal jurisdiction was, in fact, litigated in the tribal trial court and

the tribal supreme court. Id. at 1089. The tribal supreme court held that there was prima facie

evidence that the tribe had jurisdiction over the breweries’ off-reservation conduct. Id. at 1090.

This Court disagreed, but nonetheless remanded the case to tribal court to give the tribal court a

“full opportunity to determine whether [the tribal plaintiff] has established the jurisdictional facts

by a preponderance of the evidence, as distinguished from merely establishing a prima facie case

of jurisdiction.” Id. at 1090-1091 (quoting unpublished district court opinion). The Eighth
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Circuit, noting the sheer absence of any claim of actionable, on-reservation conduct by the

breweries, “vacated the order of remand for further exhaustion.” Id. at 1093.

The case at bar is distinguishable from Hornell. First, in this case, there has been no

exhaustion whatsoever of remedies in the tribal supreme court. Second, all of the activities at

issue in this case took place on the reservation. Finally, whereas in Hornell, “neither the tribal

court nor the Estate claim[ed] that the first exception of Montana …  applie[d] in th[e] case,” id.

at 1093, in this case, the assertion of tribal jurisdiction is based, in whole or in part, on

Montana’s first exception. 

Finally, in Christian Children’s Fund Inc. v. Crow Creek Sioux Tribal Court, 103 F.

Supp. 2d 1161 (D.S.D. 2000), this Court invoked footnote 14 of Strate in holding that the

exhaustion of tribal court remedies was not required. The case involved a dispute between “two

non-Indians” when the “alleged conduct which form[ed] the basis for the complaints in tribal

court … did not occur within the Reservation,” and it was “undisputed and clear that there was

no consensual relationship with the Tribe or members of that Tribe.” Id. at 1166, 1167. In the

case at bar, all of Farmers Union’s alleged tortious conduct occurred on the reservation and there

was a nexus between that conduct and an asserted consensual relationship between Farmers

Union and Ms. Guggolz. Under these circumstances, the Strate exception to tribal exhaustion is

not applicable. 

C. This Case Involves A “Colorable Claim” Of Tribal Jurisdiction, So Exhaustion Of
Tribal Remedies Is Required. 

This case involves a legitimate, “colorable” claim of tribal court jurisdiction. The

assertion of tribal jurisdiction is “plausible and appears to have a valid or genuine basis,” see

Stock West Corp., 964 F.2d at 919, and does not plainly exceed the scope of tribal court

jurisdiction as defined by federal law. At issue in this case is whether or not a tribal court has
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jurisdiction over a non-Indian, on-reservation retail establishment in an action concerning

injuries sustained by a tribal member while she is patronizing the establishment. A finding in the

affirmative is defensible for several reasons. 

1. Ms. Guggolz Formed A Consensual Relationship With Farmers Union
When She Accepted Its Invitation To Enter Its Land For Business
Purposes. 

Ms. Guggolz’s entry on the land of Farmers Union created a consensual relationship

within the meaning of Montana’s first exception. Farmer Union invited Ms. Guggolz to enter on

the premises for business purposes and Ms. Guggolz’s accepted the invitation. A consensual

relationship was formed the moment Ms. Guggolz entered on Farmers Union’s land. The

relationship was, to use the language of Montana, an “other arrangement[]” concerning the use

of Farmers Union’s land. See 450 U.S. at 565. Ms. Guggolz’s injury was directly related to her

use of the land. 

Farmers Union is a retail establishment doing business on the Standing Rock Sioux

Reservation. It holds itself open to the public and invites potential customers to come onto its

land for the purposes of looking at or purchasing the goods and services it offers. According to

the Restatement (Second) of Torts, “[w]here land is held open to the public, there is an invitation

to the public to enter for the purpose for which it is held open.” Rest. 2d Torts § 332, cmt. d

(1965). Farmers Union encourages the public to enter its premises for business purposes,

indicating by its conduct that “the public will not merely be tolerated, but is expected and desired

to come.” Id.  

Ms. Guggolz has been a customer of Farmers Union for many years. On October 12,

2005, she entered Farmer’s Union’s land for the purpose of purchasing supplies. 
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Ms. Guggolz’s entry on the land was consensual. According to the Restatement (Second)

of Torts, consent is defined as “willingness in fact for conduct to occur.” Rest. 2d Torts § 892(1)

(1979). Accord, Reeves v. Reiman, 523 N.W.2d 78, 82 (S.D. 1994). In this case, Farmers Union

was willing in fact for Ms. Guggolz to enter its land for the purposes of looking at or purchasing

the goods and services it offered. It invited her onto the land for precisely those purposes. 

Had Ms. Guggolz entered on Farmers Union’s land without its consent, her entry would

have constituted trespass. According to the Restatement (Second) of Torts, “[o]ne is subject to

liability to another for trespass, irrespective of whether he thereby causes harm to any legally

protected interest of the other, if he intentionally enters land in the possession of the other …”

Rest. 2d Torts § 158(a) (1965). No one would argue, however, that Ms. Guggolz was a

trespasser. “Where there is a consensual entry onto the land or property of another, there is no

trespass, because lack of consent is an element of the theory underlying the tort.” 75 Am. Jur. 2d

Trespass § 84 (2007).  “Conduct which would otherwise constitute a trespass is not a trespass if

it is privileged. Such a privilege may be derived from the consent of the possessor …” Rest. 2d

Torts § 158, cmt. e. See also id. at § 167 (1965) (providing that consent to entry on land is

present when one is willing in fact for entry to occur).  

Ms. Guggolz was not a trespasser, but rather a business visitor, or more precisely a

patron, of Farmers Union. Her presence on the premises was invited and desired by Farmers

Union. According to the Restatement (Second) of Torts, “[a] business visitor is a person who is

invited to enter or remain on land for a purpose directly or indirectly connected with business

dealings with the possessor of the land.” Rest. 2d Torts § 332(3) (1965). Accord Scheerer v.

Hardee’s Roof Systems, Inc., 92 F.3d 702, 708 (8  Cir. 1996); Luke v. Deal, 692 N.W.2d 165,th

169 (S.D. 2005); Small v. McKennan Hosp., 437 S.W.2d 194, 199, 200 (S.D. 1989). Business
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visitors include persons, like Ms. Guggolz, “who are invited to come upon the land for a purpose

connected with the business for which the land is held open to the public, as where a person

enters a shop to make a purchase, or to look at goods on display … [A] business visitor of this

class is … called a patron.” Rest. 2d Torts § 332, cmt. e (1965). 

Farmers Union invited Ms. Guggolz to come on its land to make a purchase, look at

goods on display, or otherwise engage in business dealings. Ms. Guggolz accepted the invitation.

She entered the land to purchase supplies. She was there for no other purpose. She entered the

land with Farmers Union’s consent. In so doing, she formed a consensual relationship with

Farmers Union concerning the use of Farmers Union’s land. 

The fact that Ms. Guggolz did not, in fact, purchase supplies from Farmers Union on

October 12, 2005, is immaterial. She was injured on the premises before she could make her

purchase, and she alleges that her injury was the direct result of Farmers Union’s negligent

failure to maintain the premises. 

In Montana, the Court did not require that there be a purchase or contract between a

nonmember and a tribal member for there to be a valid “consensual relationship” within the

meaning of the first Montana exception. Instead, the first Montana exception permits tribes to

exercise jurisdiction over “nonmembers who enter consensual relationships with the tribe or its

members, through commercial dealing, contracts, leases, or other arrangements.” 450 U.S. at 565

(emphasis added). Farmers Union’s invitation to Ms. Guggolz to enter its premises and Ms.

Guggolz’s acceptance of that invitation constitutes one such “other arrangement[].” Ms. Guggolz

had a consensual relationship with Farmers Union concerning the use of Farmers Union’s land.

This meets Montana’s consensual relationship test.   
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 According to the Restatement (Second) of Torts, “an invitee enters upon an implied
representation or assurance that the land has been prepared and made ready and safe for his
reception. He is therefore entitled to expect that the possessor will exercise reasonable care to
make the land safe for his entry, or for his use for the purposes of the invitation. He is entitled to
expect such care not only in the original construction of the premises, and any activities of the
possessor or his employees which may affect their condition, but also in inspection to discover
their actual condition and any latent defects, followed by such repair, safeguards, or warning as
may be reasonably necessary for his protection under the circumstances.” Rest. 2d Torts § 343,
cmt. b (1965). 

20

There was a direct nexus between the alleged tort and the consensual relationship formed

by Farmers Union’s invitation of entry on the premises and Ms. Guggolz’s acceptance of that

invitation. When Ms. Guggolz entered on the premises, she did so as a patron of Farmers Union.

As a patron, Ms. Guggolz had a reasonable expectation that Farmers Union had exercised

reasonable care to protect her from dangerous conditions on the premises and that it had

otherwise made the premises safe for the purposes for which they were open to the public. See

Rest. 2d Torts § 343 (1965).  9

Under these circumstances, it is appropriate for the tribal courts of the Standing Rock

Sioux Tribe to exercise jurisdiction over Ms. Guggolz’s action against Farmers Union.  

2. Ms. Guggolz Was Engaged In Commercial Dealings With Farmers Union. 

Not only did Ms. Guggolz have a consensual relationship with Farmers Union

concerning the use of Farmers Union’s land, she was also engaged in commercial dealings with

Farmers Union at the time of the accident. Ms. Guggolz was on Farmers Union’s property to

engage in commercial dealings, and her entry on the land and injury thereon were, in the words

of the Tribal Court, “part and parcel” of the commercial dealings. 

The term “commercial dealings” includes the “purchase[] [of] a commodity for personal

consumption.” United Hous. Found., Inc. v. Forman, 421 U.S. 837, 858 (1975). All commodities

exist in a physical space. Thus, of necessity, the term “commercial dealings” includes not just
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 Ms. Guggolz’s commercial relationship with Farmers Union was consensual, bilateral,
and mutually beneficial. Even without buying any goods or services from Farmers Union, Ms.
Guggolz was a business visitor and patron of Farmers Union and her presence on its land was
beneficial to Farmers Union. The Restatement (Second) of Torts states that, “shopkeepers as a
class regard the presence of the public for [buying or looking at the goods on sale] as tending to
increase their business.” Rest. 2d Torts § 332 cmt. b (1965).

21

the act of purchasing commodities, but also the physical undertakings necessary to purchase

those commodities. 

In this case, to purchase commodities from Farmers Union, as Ms. Guggolz set out to do,

one must physically enter upon the premises of the store. This can be done by walking across the

store’s parking lot and into the store. It can also be done by driving onto the store’s parking lot,

parking, exiting one’s vehicle, and walking inside the store. Ms. Guggolz chose the latter method

of entry. She was injured in the parking lot before she was able to enter the store or complete her

intended purchase. The fact that Ms. Guggolz failed to make a purchase is of no import. She had

initiated her commercial dealings with Farmers Union the moment she arrived at the premises to

purchase supplies.10

The case of Booppanon v. Harrah’s Rincon Casino & Resort, 2007 WL 433250 (S.D.

Cal. 2007), is instructive. In that case, the court confronted facts analogous to those presented

here. A nonmember went onto the premises of a tribally-owned casino and resort on the

reservation of the Rincon San Luiseno Band of Mission Indians in California. 2007 WL 433250

at *1. She sought services at the casino’s spa facility, but was denied service when she disclosed

that she was Hepatitis B positive. Id. The nonmember sued the tribal casino in federal court,

alleging, inter alia, violations of the Americans with Disabilities Act, negligent and intentional

infliction of emotional distress, and defamation. Id. She alleged that the spa manager “publicly

announced that [she] had Hepatitis B and made other comments to the effect that [she] was

infected with the HIV virus and/or had AIDS.” Id. The tribal casino filed a motion to dismiss,
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arguing among other things, that “the Tribe should be afforded the opportunity to determine

whether this civil dispute falls within the Tribe's jurisdiction.” Id. The district court found that

there was a “colorable question” whether the tribal court had jurisdiction over the action. Id. at

*2. The court stayed the action “to allow Plaintiff to exhaust tribal remedies.” Id. at *4. The

court reasoned as follows: 

When there is a colorable question whether a tribal court has subject matter
jurisdiction over a civil action, federal courts will stay or dismiss the action and
permit a tribal court to determine in the first instance whether it has the power to
exercise subject-matter jurisdiction over the dispute … 

The Court believes there is a colorable question regarding tribal jurisdiction. In
general, the inherent sovereign powers of an Indian tribe do not extend to the
activities of nonmembers of the tribe. However, there are two exceptions to this
general rule … 

This case arguably falls within the first exception … 

It can be plausibly argued that nonmembers who enter onto the Rincon
reservation to enjoy the goods or services of the Casino are entering into a
commercial relationship with the Tribe and that any disputes arising out of that
relationship are subject to tribal court jurisdiction … 

Therefore, there is a question as to whether this action arises out of a commercial
relationship between Plaintiff and the Tribe, and the Court stays its hand until
after the Rincon Tribal Court has a full opportunity to determine its own
jurisdiction.

Id. at **2-4 (internal citations and quotation marks omitted). 

The Booppanon court found it plausible, under federal law, that a tribal court would have

jurisdiction over a claim that arises when a nonmember enters an on-reservation tribal business

and seeks, but is prevented from acquiring, services. Similarly, this Court should find it plausible

that a tribal court would have jurisdiction over a claim that arises when a tribal member enters a

nonmember-owned business on the reservation and seeks, but is prevented from acquiring, goods

or services. 
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 Farmers Union must have agreed, at one point, that this case involves a colorable
question of tribal jurisdiction, since Farmers Union chose to litigate the matter in the tribal trial
court, instead of filing this federal challenge the moment the tribal court action was initiated. It
was not until Farmers Union lost its challenge in the trial court that it asserted that exhaustion of
tribal court remedies would serve no purpose other than delay. Farmer’s Union’s position cannot
be that exhaustion would result only in delay, but that further exhaustion would serve no purpose
other than delay. This disregards the possibility that the tribal supreme court could reverse the
jurisdiction ruling of the tribal trial court or affirm it on other grounds. Farmers Union’s delay
argument appears to be motivated by a desire to avoid litigating this matter through the full tribal
court system, rather than its belief that the case raises no colorable question of tribal court
jurisdiction. 
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This case presents a colorable claim of tribal court jurisdiction. Whether the claim of

jurisdiction passes muster under the Montana test is a question that should be addressed in the

first instance by the tribal courts. The tribal trial court found that the case satisfied Montana’s

first exception. The tribal supreme court may reverse or affirm this jurisdictional ruling.

Regardless, it must be given the opportunity to evaluate the claim.  11

The Eighth Circuit has recognized that a tribe has “inherent authority to ‘prescribe the

terms upon which noncitizens may transact business within its borders.” Plains Commerce Bank,

2007 WL 1814661 at *7 (quoting Buster v. Wright, 135 F. 947, 950 (8  Cir. 1905)). Tribes haveth

an interest in ensuring that on-reservation business establishments are decent, safe, and sanitary

and do not subject tribal members to injury. In Cardin v. De La Cruz, 671 F.2d 363 (9  Cir.),th

cert. denied, 459 U.S. 967 (1982), the court held that a tribe could impose its tribal building,

health, and safety regulations on a non-Indian-owned grocery and general store on non-Indian

fee land within a reservation. Id. at 367. Tribal members frequently engaged in commercial

dealings at the store. Among other things, it was alleged that “the store posed a fire hazard and

that food kept there was exposed to a risk of rodent contamination.” Id. at 364 n.2. The court

held that “the Tribe’s regulation of [the] business is an exercise of legitimate sovereign

authority,” Id. at 367 (internal citation and quotation marks omitted):  
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The Tribe's exercise of civil jurisdiction over the business in the instant case
belongs to both of the broad categories in which, according to Montana, Indian
tribes retain their sovereign powers. First, the Tribe is regulating the activities of a
non-member, appellee, who has entered consensual relationships with the Tribe
through commercial dealing. Second, the conduct that the Tribe is regulating
threatens or has some direct effect on the health or welfare of the Tribe. Thus, the
Tribe retains inherent sovereign power to impose its building, health, and safety
regulations on the business, notwithstanding the ownership in fee of the land on
which the store stands.

Id. at 366 (internal citations and quotation marks omitted). 

Here, as in Cardin, the safety of tribal-member patrons of a non-Indian-owned, on-

reservation business is at stake. In this case, the failure by Farmers Union to exercise reasonable

care in preparing and maintaining safe conditions on its premises placed tribal-member patrons,

like Ms. Guggolz, in harm’s way. 

Under these circumstances, the Tribe has authority to regulate the manner in which

Farmers Union maintains its premises and does business with tribal members on the reservation. 

The Eighth Circuit has held that there is “a presumption that if a tribe has authority under

Montana to regulate the activities of a nonmember, jurisdiction over disputes arising out of those

activities exists in the tribal courts.” Plains Commerce Bank, 2007 WL 1814661 at *5.

Moreover, the use of tort law as “a means of regulating conduct” is both proper and “an

important aspect of tribal governance.” Id. at *7 (citing W. Page Keenon, et al., PROSSER AND

KEENON ON TORTS § 25 (5  ed. 1984) and Smith v. Salish Kootenai College, 434 F.3d 1127,th

1140 (9th Cir.), cert. denied, -- U.S. --, 126 S.Ct. 2893 (2006)).  

Where, as here, Montana's consensual relationship test is met, the tribal court may

adjudicate tort claims against nonmembers to ensure the nonmembers’ representations of decent,

safe premises are upheld for the benefit of the Tribe's members. 
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3. Farmers Union May Have A Consensual Relationship With The Tribe
That Imposes On Farmers Union A Duty To Maintain The Premises To
Avoid Harm To Tribal Members. 

In its submissions to this Court, Farmers Union suggests that it “may have an agreement

with the Tribe which allows it to conduct business on the reservation.” Pl. Resp. to Motion to

Dismiss [doc. 13] at 18. It does not describe the nature of the agreement or agreements. Instead,

it simply states that “[Ms.] Guggolz has no connection with any such agreement.” Id. However,

Farmers Union’s alleged negligence in failing properly to maintain its premises may well be

connected to its agreement or agreements with Tribe. Those agreements may impose on Farmers

Union a duty to comply with relevant tribal health, safety, and building codes and otherwise to

maintain the premises in a decent, safe, and sanitary condition to avoid harm to patrons. 

Exhaustion of tribal remedies is necessary to develop the factual and legal record in this

case. The federal courts have uniformly stated that, "the requirement of tribal exhaustion

contemplates the development of a factual record that will serve the 'orderly administration of

justice in the federal court.'" Duncan Energy Co. v. Three Affiliated Tribes of Fort Berthold

Reservation, 27 F.3d 1294, 1300 (8  Cir. 1994), cert. denied, 513 U.S. 1103 (1995) (quotingth

Nat’l Farmers Union, 471 U.S. at 856)). 

CONCLUSION

Because Farmers Union has not exhausted its remedies in the Standing Rock Sioux

Tribal Supreme Court and because none of the exceptions to the U.S. Supreme Court’s tribal

exhaustion doctrine is applicable in this case, this Court “should stay its hand in order to give

tribal forums the initial opportunity to determine cases involving questions of tribal authority."

See Reservation Tel. Coop., 76 F.3d at 184 (citing Iowa Mutual, 480 U.S. at 15-16).  

Dated this 9  day of July, 2007. th
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Respectfully submitted, 

STELLA GUGGOLZ

By: /s/ Terry L. Pechota
Terry L. Pechota
Pechota Law Office
1617 Sheridan Lake Road
Rapid City, SD 57702-3483

Attorney for Stella Guggolz
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