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Jack W. Fiander
Towtnuk Law Offices, Ltd.
Sacred Ground Legal Services, Inc.
1703 Creekside Loop, Ste. 110
Yakima, WA 98902-4875
(509) 969-4436
E-mail towtnuklaw@msn.com

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA,

Plaintiff,

v.

ANDREW NOEL,

Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. 07-5656-JKA-3

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS COUNT TWO
OF INDICTMENT (MMPA)

I. ARGUMENT

A. The Makah tribe and Alaskan Natives are “similarly situated” for purposes of a

substantive Due Process analysis of the MMPA.

1. The two groups possess numerous cultural similarities. The two groups share common

subsistence patterns.

The Makah are the only native group in the United States of the Nootkan culture, the

territory of which includes Vancouver Island and southwestern British Columbia. The Makah

are the southernmost group whose native language is of the Wakashan language stock.

Wakashan groups include the Makah of Cape Flattery, the Nootka and Clayoquot of Vancouver

Island and the Bella Bella, Bella Coola and Kwakiutl of southern British Columbia. Although

their reservation was established near Cape Flattery, the northernmost point of Washington state,

the people comprising the Makah tribe are believed to have arrived there several centuries before

from the north and displaced the nearby Clallam tribe, a Salishan language speaking group.
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The Makah culture has been succinctly summarized as follows:

Makah wealth, power and maintenance of Northwest Coast culture
patterns were achieved by and dependent upon a thriving
commercial maritime economy which was well established prior to
1855. The Makah Indians, prior to treaty times, were primarily a
seafaring people who spent their lives either on the water or close
to the shore. Most of their subsistence came from the sea where
they fished for salmon, halibut and other fish, and hunted for
whale and seal. The excess of what they needed for their own
consumption was traded to other tribes for many of the raw
materials and some of the finished articles used in the daily and
ceremonial life of the village.

United States v. Washington, 384 F. Supp. 312, 363 (W.D. Wash. 1974) (subsequent citations

omitted) (emphasis added).

Southeast Alaska extends along the northern Pacific Ocean to the middle of British

Columbia. The distance between Vancouver Island and Ketchikan Alaska is approximately 300

miles.

Like the Makah, the Organized native Alaskan Villages of Kake and Angoon, which are

occupied by the Tlingit Indians of Alaska, are organized under the Wheeler-Howard Act of

1934.1 Also like the Makah, the courts have noted that both communities are dependent upon

salmon fishing. Organized Village of Kake v. Egan, 369 U.S. 60, 61 (1962). Because of their

dependence on maritime resources, in 1916 the President set aside waters for 3,000 feet

surrounding the Annette Islands for the exclusive use of the Metlakatla Indians of Southeast

Alaska. See generally, Metlakatla Indian Community v. Egan, 369 U.S. 45, 49 (1962). Like the

Makah, the Tlingit, Haida, Eyak and Tsimshian (all Alaskan native groups) are known for their

totems, crests and dramatic carvings. It is also well documented that like the Makah the primary

1 The Makah organized under the Wheeler-Howard Act, (48 Stat. 934) on April 18, 1936. Numerous
Alaskan native groups are similarly organized under 48 Stat. 934. E.g., the Chilkat Indian Village of
Klukwan, Alaska adopted a constitution and bylaws similar to the Makah on May 1, 1936. The Chilkat
tribe is presided over by a seven member tribal council. The Makah tribal council is composed of five
members.
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authority within the culture rests with clans or family groups. It is also well documented that

Makah ceremonial events included potlatching, which is also engaged in by Alaskan natives of

the Pacific Coast. See Defendant’s Exhibits A, B attached hereto.

Cape Flattery, Vancouver Island and southeast Alaska share a common climate. They

also share common resources. Anadromous fish harvested by the Makah Reservation and other

tribes migrate along the coast of Alaska. Confederated Tribes v. Baldridge, 898 F. Supp. 1477

(W.D. Wash. 1995). See also, Exhibit C, General Migratory Pattern of Pacific Salmon.2 Whales

and seals migrate along the coast of Cape Flattery and Alaska. Whales and seals were harvested

by the Makah. United States v. Moore, 157 F.2d 760 (9th Cir. 1946). They were also harvested

by Alaskan natives.

On February 19, 1889, the southernmost portion of the Makah Reservation was removed

by Executive Order of President Grover Cleveland and established as a reservation for the

Makah’s nearest neighbors, the Quileute. The Makah and Quileute shared marine mammal

subsistence hunting patterns. See Moore, supra. Of the Makahs neighbors, the Quilleute, the

Ninth Circuit has said that “the fact is that by 1889 the Quillayutes had a small whaling

enterprise, a fur seal skin industry, comparable, save in size, with that of the holders of the fur

seal license for the Pribilof Islands.” 157 F. 2d 761-63. The Pribilof Islands are located in

Alaska.

Ironically, the culture and subsistence patterns of the Makah Indians is more closely

related to the Inuit, Aleut and other Alaskan Natives further north than the Tlingit and Haida

Indians. According to anthropologist Earl H. Swanson,

The cultural data at hand suggest that at some earlier time Eskimo
influences in the southern Northwest Coast must have been
stronger, and that close connections existed between British

2 Excerpted from K. Miller, North American Pacific Salmon; a Case of Fragile Cooperation (2002),
Papers Presented at the Norway-FAO Expert Consultation on the Management of Shared Fish Stocks,
Bergen, Norway, October 7-10, 200.
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Columbia and southwestern Alaska prior to the high development
of Northwest Coast culture. The Nootka still possess some traits
that are considered to be of Eskimo derivation[.]

E. Swanson, Nootka and the California Gray Whale, Pacific Northwest Quarterly, pg. 52 (1956)

(emphasis added) (Exhibit D). According to Swanson,

It may be that the Nootka had some cultural relationship to the
Eskimo, but it does not explain the question of the origin of their
whaling, since this was not an Old Bering Sea trait. Similarities in
culture patterns, however, would have facilitated the transmission
of the whaling complex once the Eskimo had it.

The Northwest Coast culture has been described as an area 1,500 miles long and one mile

wide. A basic feature of the culture was a marine-oriented lifestyle. The groups also share a

common history. Once the Europeans discovered the value of marine mammal and animal pelts,

numerous trading posts were established. The Spanish established a Fort and Neah Bay for this

purpose in the 1780’s. The Makahs, however, attacked and drove them out, destroying the fort.

In 1789, the Spanish established another post at Nootka Sound on Vancouver Island. The

Russians similarly established a fur-trading post at what is now Sitka, Alaska in 1799.

One example of disparate treatment of the two groups is the Metlakatla Indians, whose

reserve is located in southeast Alaska. Under the Marine Mammal Protection Act, this group

would be exempt from the prohibitions of the Act. However, the Metlakatla were not native to

Alaska. As noted by the U.S. Supreme Court:

The Metlakatla Indians, some 800, led by a British missionary,
moved from British Columbia to Alaska in 1887.

Metlakatla Indian Community v. Egan, 369 U.S 45, 48 (1962). It is very apparent that Makah

cuture and subsistence patterns are similar to many Alaskan Indians.

B. There is differential treatment of the Makah and Alaskan Natives under the MMPA.
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Regardless of which tribe or village group they are members of, Indians, Aleuts and Eskimos

residing in Alaska are exempt from the taking prohibitions of the Marine Mammal Protection

Act when harvesting animals for subsistence purposes. Makah Indians are not exempt.3

C. Strict Scrutiny is the appropriate analysis.

In United States v. Kaneholani, 945 F. 2d 254 (9 th Cir. 1991), the Ninth Circuit applied

the rational basis test in assessing whether the exemption in the Endangered Species Act4 for

Alaskan Natives was contrary to their substantive due process rights to equal treatment. The

Circuit determined there was no due process violation and applied the rational basis test for

numerous reasons. The Government seeks to characterize Kaneholani’s companion case, United

States v. Nuesca, as “directly analogous” (Government’s Response Brief, pg. 4, line 8 [docket

entry no. 73]), such that the least stringent “rational basis” test applies. However, that case

involved an allegation of disparate treatment between native Hawaiians, a group which is not

recognized by the United States government as a federally recognized Indian tribal group, and

Native Alaskans who comprise groups with governing villages and councils which are officially

recognized as Indian tribes or nations. Consequently, there are no treaties between the United

States and native Hawaiians. Therefore, Nuesca is not directly analogous. The differential

treatment did not implicate any fundamental treaty rights and did not result in two recognized

Indian tribal groups being treated differently, since as a status native Hawaiians are not officially

recognized. When the members of two federally recognized Indian tribal groups are afforded

3 The Migratory Bird Treaty Act, 16 U.S.C. 712, contains virtually the same Alaskan Native exemption.
Notwithstanding that this is the sole exemption in that Act, the MBTA has been held not to apply to prohibit hunting
migratory bird by other federally recognized Indian tribes who have treaties with the U.S. United States v. Cutler,
37 F. Supp.724 (D. Idaho 1941) (not applicable to hunting by Shoshone-Bannock Indians); Opinions of the Solicitor
of the U.S. Department of the Interior, Vol. I, pg. 1090 (Feb. 10, 1942) (Yakama Indians not subject to MBTA
prohibition on hunting migratory birds during prohibited seasons).

4 The language of the exemption for Alaskan natives in the Endangered Species Act enacted in 1972 is the same as
the language of the MMPA exemption.
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disparate treatment, that has been held to constitute “discrimination based upon the country of

origin of one’s ancestor’s” and implicates, in this Circuit, one’s National Origin. Dawavendawa

v. Salt River Project, 154 F. 3d 1117 (9th Cir. 1998), cert. denied, 528 U.S. 1098 (2000). This

has been held to constitute a Suspect Classification meriting strict scrutiny. Id.

Among the reasons were that the native Hawaiian defendants possessed no treaty or other

right to harvest the animals involved. In contrast, the Makah do have rights reserved by Treaty.

According to the U.S. Constitution, treaties comprise part of the Supreme law of the land. U.S.

Cons., Art. VI, Cl. 3. According to United States v. Dion, 476 U.S. 734 (1986), “treaty rights

are too fundamental to be easily cast aside.” 476 U.S. 739, text at fn. 6 (emphasis in original).

Therefore, whether based upon impact upon a fundamental right or impact on a suspect

classification, Strict Scrutiny appears to be the appropriate analysis.

The Ninth Circuit in Kaneholani said that the disparate treatment between Native

Alaskans and Native Hawaiians was based upon subsistence and culture. The defendants in

Kaneholani could demonstrate only one instance of a Hawaiian taking a monk seal and that

instance had no relevant time frame. As stated by the Ninth Circuit:

Neither Nuesca nor Kaneholani can point to a treaty giving native
Hawaiians a right to hunt green sea turtle or monk seals. Nor can they
cite evidence that hunting turtles or seals is a traditional aspect of
native Hawaiian life. Before the Magistrate, Kaneholani could identify
only one instance of a seal eaten by natives, and that episode had no
relevant time frame.

In contrast, there is a treaty reserving Makah natives the right to hunt whales. There is much

evidence that hunting whales and other marine mammals is a traditional aspect of Makah tribal

culture, and there is innumerable documentation of the taking and consumption of whale and

other marine mammals by Makah natives, the relevant time frame being from before the time of
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their treaty until the late 1920’s when they voluntarily ceased whale harvests to allow the animal

to recover.

According to the Ninth Circuit, neither Nuesca nor Kaneholani showed that the group of

native Hawaiians of which they were a part depended upon the hunting of the animals involved

in the case. In contrast, is not even questionable that the Makah depended on the hunting of

marine mammals.

Additionally, in Kaneholani and Nuesca, the animals which the defendants had hunted

were threatened or endangered species. In this case, all governmental and scientific authorities

agree that the gray whale has recovered in number to “pre-exploitation” levels. It was removed

from the threatened species list in 1994.

In Kaneholani, the Circuit said that the disparate treatment was based upon food supply

and culture. According to the Panel:

The differential treatment between Alaskan and Hawaiian natives is justified
by the great importance of subsistence hunting to some native Alaskans, an
importance not established with respect to any significant number of native
Hawaiians.

In contrast, the Government’s own evidence establishes the importance of subsistence whale

hunting to Makah natives. According to the Ninth Circuit, the exemption was not arbitrarily

denied to native Hawaiians, rather it was denied because native Hawaiians did not, as a group,

depend on this species for subsistence.

In Kaneholani, the facts involved two distinct groups with distinct cultures located

thousands of miles apart. Nevertheless, the Kaneholani defendants claimed they should be

treated the same as Native Alaskans. In this case, the Makah are documented in anthropological

literature as being the southernmost group of people who spoke the Wakashan language stock,

which extended northward from Vancouver Island to Alaska. The Makah are separated from
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native Alaskans by less than 500 miles. Both groups are located on the North Eastern Pacific

Coast on the path of migratory gray whales. The harvesting of whales was the dominant feature

of Makah culture. It continued for over 70 years until the tribe ceased such harvests. Unlike

native Hawaiians, Makahs have an express treaty reference to their right to harvest whales. And,

unlike the species involved in Kaneholani, the animal involved is at present neither a threatened

nor endangered species.

Although the legislative history of the Marine Mammal Protection Act is scant, it is

reasonable to conclude that in enacting it the Makahs were merely overlooked. They are, after

all, the only tribe in the United States with a treaty expressly reserving a right to hunt whales.

And, at the time the MMPA was enacted in 1972, the Makah were not currently harvesting

whales—having voluntarily ceased their activities for 40+ years to enable the animal’s depleted

stocks to recover. Since the animal remained in a depleted state until 1993 and was removed

from threatened or endangered species status until 1994, the Makah continued to refrain from

harvesting them. According the the legislative history of the Marine Mammal Protection Act,

Congress took into account the concerns of all parties who were then (in 1971) currently

harvesting whales:

In adapting the bill to the circumstances involved in the present
taking of marine mammals, the Committee gave careful
consideration to alternative legislation urged upon it by dedicated
and sincere individuals and groups which would have provided a
flat prohibition against the taking or importing of marine mammals
with a relatively few minor exceptions.

House Report No. 92-707 to accompany H.R. 10420 (Dec. 4, 1971) (emphasis added).

However, in 1971, the Makah were not involved in the “present taking” of whales but only

because they had voluntarily ceased such activities. This apparently is the best explanation for

why they were overlooked. (a) It was not generally known that any Indian group other than
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those in Alaska traditionally harvested whales, and this is evident from the Makah being the only

tribe in the United States with a treaty referencing a right to hunt whales; (b) no testimony was

received from the Makahs, only testimony from groups “presently taking” marine mammals, and

the Makah were in approximately the 40th year of their self-imposed voluntary cessation; (c)

Congress had at least had some knowledge of Native Alaskan culture, having recently enacted

the Alaskan Native Claims Settlement Act in 1970 to allow for development of the Trans-Alaska

Pipeline. The Makahs, however, possessed no lobbyists or presence in Washington, D.C.

Instead, their leaders were occupied with the fishing rights controversy in this state, including

focusing on the proceedings of this Court in United States v. Washington involving their

anadromous fisheries.

D. Applying the taking prohibition of the MMPA to a Makah native while exempting an

Alaskan Native engaging in the same conduct is not the least restrictive means of

accomplishing Congress’ goal of conservation of marine mammals. The policy taken by

Congress was to manage the population and number of marine mammals taken so they

would not exceed the carrying capacity of their environment.

According to the legislative history of the Marine Mammal Protection Act, the Congressional

Committee sponsoring the bill had already considered, and rejected, a flat out prohibition on the

taking of marine mammals because it appeared that there was a need for at least some

management of the population by allowing them to be taken under appropriate circumstances:

While the basic premises underlying this legislation are certainly
appealing, on close examination of the issue the Committee simply
found itself unable to accept the thesis that a flat ban would
inevitably operate to the benefit of the animals concerned.
Experienced, independent scientists, not representing hunters,
entrepreneurs or other interest groups, argued persuasively that
animal populations may indeed require management in order to
prevent them from exceeding the carrying capacity of their
environment and thus destroying it and themselves in the process.
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“Nature’s way” of regulating animal populations is often less
human than man’s way.

Clearly, Congress had already considered and rejected the idea of complete prohibition on the

taking of marine mammals in favor of managing their numbers. Consequently, it does not

appear consistent with this policy to conclude that a prohibition on the taking of marine

mammals by Makah Indians but extending an exemption to Alaskan Natives is the least

restrictive means of accomplishing the purposes of the Act. Congress had already rejected that

approach. Since management of the number of animals was determined to be the best means to

insure the number of animals was appropriate to their environment, it would have made more

sense to subject all natives to a permitting requirement rather than to subject some and exempt

others, for that would have allowed for the number of animals taken for exempt subsistence

purposes to be known. Alternatively, the legislation could have provided for an annual quota or

allocation of exempt harvests, with subsistence “reporting” requirements in lieu of the

cumbersome “permitting” process it now has. Or, perhaps, intertribal agreements among native

groups regarding the number of animals which each group with recognized rights shall take

could have been required or a process developed similar to that utilized by this Court in United

States v. Washington, where mediated or adjudicated determinations may be made as to how

many fish may be harvested by particular tribes from a run where there is an overall or finite

number that must be allowed to escape to conserve the species. Since Congress made a

determination that management of the number of animals was more appropriate to perpetuation

marine mammal species than merely prohibiting harvests, it would seem that any of the above

means would both be more consistent with Congressional policy, and achieve the same goal in a

manner less restrictive of Makah rights than merely subjecting Makah Indians to an absolute

prohibition on taking marine mammals without permits while extending an absolute exemption

to Alaskan Indians who share essentially the same cultural and subsistence patterns. Even if the

Court were merely to apply a “rational basis” test, this makes no sense.
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Granted, it may be entirely permissible for Congress, in the exercise of its plenary

authority, to enact legislation which extends benefits to Indian tribes which are not generally

available to other citizens with whom it has no treaty or other special relationship or trust

responsibility. See generally, Morton v. Mancari, 417 U.S. 535 (1974) (statute providing

employment preference to Indians in the Bureau of Indian Affairs). However, an entirely

different scenario is presented when, within general legislation, similarly situated tribal groups

are treated disparately. See, Dawavendewa v. Salt River Project, 154 F. 3d 1117 (9th Cir. 1998)

(preference for employment of members of one tribe over members of other tribes on or near the

reservation constitutes Title VII employment discrimination).

In Frontiero v. Richardson, 411 U.S. 677 (1973), a statute allowed a married

military man to obtain increased allowance. The same opportunity was not extended to a military

woman, unless she demonstrated the additional requirement that her spouse was in fact

dependent upon her.

The situation roughly parallels this case. A statute allows an Indian residing in Alaska to

harvest a whale for subsistence purposes. The same opportunity is not extended to a Makah

Indian residing in Washington, unless he or she engages in a lengthy permitting process, the

validity of which is questionable.

In this case, Makah Indians have sought, through such process, to obtain permits for the

harvesting of a whale or whales for over 5 years while, at the same time, the statute provides an

exemption for Alaskan Indians whose culture is no more closely tied to the whale than Makah

Indians. In Frontiero, the Supreme Court found such disparate treatment to violate constitutional

principles of due process. See also, Reed v. Reed, 404 U.S. 71 (1971) (arbitrary preference to

one class of persons violates equal protection).
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In this case, the legislative history sheds little light on the reason why the Makahs whose

culture was inseparable from whales and whose treaty expresses their dependence upon it, are

treated differently from an Indian residing in Alaska. Similarly, in Frontiero, the Court stated

that “the legislative history sheds virtually no light on the purposes underlying the differential

treatment.”

In Frontiero, the Court agreed with the plaintiff’s contention that classifications based on

sex, like classifications based on race, alienage and national origin are inherently suspect and

must be subjected to strict scrutiny. The pertinency of this is that, although a statute enacted by

Congress for the benefit of Indians which treats Indians and non-Indians differently does not

violate constitutional provisions because the disparate treatment is based upon a political, rather

than racial, relationship between the United States and its Indian wards, see, e.g., United States

v. Antelope, 430 U.S. 641 (1977), a statute which provides for disparate treatment as between

Indians has been held to constitute discrimination based upon national origin in this Circuit.

Dawavendawa v. Salt River Project, 157 F. 3d 1117 (9th Cir. 1998). Here, the Court is faced

with a statute which provides for disparate treatment between tribal Indians. Although

Dawavendawa involved a claim of discrimination in employment, the Ninth Circuit’s reasoning

that differential treatment based upon tribal affiliation implicates one’s right to be free from

disparate treatment based upon one’s national origin:

[W]e have no trouble concluding that discrimination against Hopis
constitutes national origin discrimination under Title VII. The
status of Indian tribes among the international community and in
relation to the United States has, of course, a complicated history
that cannot be summarized briefly, and we will not attempt to do
so. It is elementary, however, that the different tribes were at one
time considered to be nations by both the colonizing countries and
later the United States….
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…The Court has in more recent times recognized the erosion of the
tribes’ “nation” status. Currently, the different Indian tribes are
generally treated as domestic dependent nations that retain limited
powers of sovereignty.

Because the different Indian tribes were at one time considered
nations, and indeed still are to a certain extent, discrimination on
the basis of tribal affiliation can give rise to a “national origin”
claim under Title VII.

Consequently, whether the Court assesses the differential treatment of Alaskan Indians

from Makah Indians because of its impact on the Makah’s fundamental (treaty) right or because

disparate treatment between two federally recognized Indian tribal groups constitutes national

origin discrimination, the proper test appears to be strict scrutiny. As set forth infra, the

disparate treatment cannot withstand strict scrutiny as by no means is exempting one recognized

group of subsistence whale harvesters but not the other, both of whom the government owes

fiduciary obligations to, the least restrictive means of accomplishing the Congressional goal of

conserving marine mammal species by management which insures their number does not exceed

the carrying capacity of their environment.

CONCLUSION

For the foregoing reasons, Count Two of the Indictment, as applied to the defendant,

conflicts with defendant’s right of due process under the U.S. Constitution and, accordingly,

Count Two must be dismissed.

DATED this 15th day of January, 2008.

Respectfully submitted,

/ S / Jack W. Fiander
__________________________
Jack W. Fiander, WSBA 13116
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