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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed.R.App.P. 26.1, Peabody Western Coal Company states that

Peabody Western Coal Company is owned by Interior Holdings Corp. (100%);

Interior Holdings Corp. is owned by Peabody Holding Company, Inc. (100%);

Peabody Holding Company, Inc. is owned by Peabody Energy Corporation

(100%); and Peabody Energy Corporation is a publicly held company.
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STATEMENT OF JURISDICTION

The district court had subject matter jurisdiction under 28 U.S.C. § 1331 and

§ 1345 and 42 U.S.C. §§ 2000e-5(f)(3), 2000e-8(f) as it relates to the Title VII

lawsuit regarding Peabody Westem Coal Company's ("Peabody") hiring practices.

Peabody disagrees with the EEOC's Jurisdictional Statement suggesting that the

district court had subject matter jurisdiction over this case under 28 U.S.C. § 1337

and 1343. Further, Peabody agrees with the EEOC's Jurisdictional Statement as it

relates to the district court's final judgment, the filing of a notice of appeal, the

timeliness of the appeal, and this Court's appellate jurisdiction.

PHX 327920155_6
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STATEMENT OF THE ISSUES

1. Did the district court abuse its discretion in determining whether the law of

the case doctrine applied to whether the EEOC sought affirmative relief against the

Navajo Nation? If not, did the district court err in dismissing the case under Title

VII where joinder of the Navajo Nation is not feasible?

2. Did the district court correctly decide that federal law authorizes, if not

requires, Peabody to use hiring tribe-specific preferences in its coal mining leases

with the Navajo Nation?

3. Did the district court abuse its discretion in determining that the Secretary of

Interior was a necessary and indispensable party whose absence warranted

dismissal?

4. Did the EEOC abuse its discretion in converting the Navajo Nation's motion

to dismiss into a motion for summary judgment?

5. Did the district court abuse its discretion in (i) denying the EEOC's motion

to strike the Secretary of Interior-prescribed form leases; and (ii) in granting the

Navajo Nation's motion to strike an EEOC exhibit?

PHX 327920155,_6 2
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STATEMENT OF THE CASE

For over 40 years, Peabody has mined coal on the Navajo and Hopi

reservations in Arizona. Before mining began, Peabody agreed to drilling and

exploration permits with the respective tribes and later entered leases with the

tribes. SRE 13-20. (R.40, Ex. A) 1 Each of the leases and drilling permits contains

a tribe-specific employment preference provision, requiring Peabody to hire

qualified members of a particular tribe for employment, ld. The Department of

Interior prescribed the terms of the leases and approved the final versions. SRE

150. (R.40, Ex. B) Nevertheless, the EEOC alleges that Peabody violates Title

VII's prohibition on employment discrimination, based on national origin, by

preferring Navajos for employment over non-Navajo Native Americans. SRE 152-

157. (R.67)

At the district court in 2002, Peabody sought summary judgment arguing

that (1) the Navajo Nation ("Nation") was a necessary and indispensable party to

this matter whose joinder was not feasible; and (2) given the role of the

Department of Interior in the drafting, review and approval of the permits and

leases containing hiring preferences, the case presented a non-justiciable political

question. EEOC v. Peabody Coal Co., 214 F.R.D. 549, 552, 557 (D. Ariz. 2002),

1 "SRE" refers to the appropriate page in Peabody's Supplemental Excerpts of

Record filed with its brief. "RE" refers to the appropriate page in the EEOC's

Excerpts of Record. "R. "' references the district court docket numbers.

PHX 327920155_6 3
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rev'd 400 F.3d 774 (9th Cir. 2005), cert. denied, 546 U.S. 1140 (2006). On

September 26, 2002, the district court granted Peabody's motion for summary

judgment on both points and dismissed the lawsuit. Id. at 563. The EEOC

appealed that decision to this Court.

On appeal, the Ninth Circuit reversed the district court and held that (i) it

was feasible to join the Nation, provided that the EEOC's action against Peabody

seeks no affirmative relief against the Nation, (ii) the case did not present a

political question; and (iii) on remand, the district court should conduct further

proceedings consistent with its opinion. EEOC v. Peabody Western Coal Co., 400

F.3d 774 (9th Cir. 2005), cert. denied, 546 U.S. 1140 (2006) ("Peabody f'). This

Court, however, did not reach the merits of the EEOC's claims. Id. at 784.

On remand to the district court, the EEOC amended its complaint against

Peabody and added the Nation as an additional defendant under Rule 19. SRE

152-57. In response, the Nation moved to dismiss for lack of subject matter

jurisdiction, lack of personal jurisdiction, insufficiency of process, failure to state a

claim, lack of capacity, failure to exhaust tribal remedies and failure to join the

Secretary of Interior as an indispensable party. SRE 158. (R.67) Peabody filed a

Response to the Nation's Motion to Dismiss joining the Nation's request, in part,

and arguing, that (i) the Secretary of Interior was a necessary and indispensable

party pursuant to Rule 19; (ii) federal law authorized tribe-specific hiring

PHX 327920155_6 4
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preferences; and (iii) the EEOC failed to comply with Title VII prerequisites to

filing suit and failed to exhaust tribal court remedies. SRE 188, 194. (R.119) The

EEOC and the Nation also filed motions to strike certain evidence presented in

support of their respective positions. RE 3-5. (R.142) The district court granted

the Nation's evidentiary motion and denied the EEOC's evidentiary motion, ld.

On the merits, the district court entered an order dismissing the case holding

that (i) the EEOC's complaint impermissibly sought affirmative relief against the

Nation; (ii) Rule 19 and Title VII warranted a dismissal as the Nation could not be

joined; (iii) the Rules Enabling Act barred the suit; (iv) federal law endorsed tribe-

specific employment preferences; and (v) the Secretary of Interior is a necessary

and indispensable party whose absence warrants dismissal. RE 1-25. The EEOC

again appeals to this Court.

PHX 327920155_6 5
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STATEMENT OF THE FACTS

On May 8, 1961, the Navajo Tribal Council passed a resolution authorizing

the Chairman of the Navajo Tribal Council to grant a drilling and exploration

permit to Sentry Royalty Company, Peabody's predecessor-in-interest. 2 SRE 13,

14, 24, 25. (R.40, Ex. A, ¶ 3-4; Ex. B) The resolution stated the putative permit

was subject to "the approval of the Secretary of Interior or his authorized

representative" and noted future coal mining would assist in "economic

development on the Navajo Reservation and furnishing employment opportunities

to members of the Navajo Tribe." Id. That 46-year old resolution embodies two

fundamental principles regarding Peabody's coal mining on Navajo lands. First,

the Secretary of Interior ("Secretary") prescribes and must approve Peabody's

mining-related agreements with the Nation. Second, the promotion of economic

development on the reservation via employment preferences for the Navajo people

was a key aim of approval of Peabody's Navajo-mining investment.

Peabody's later contracts and experience demonstrate those two principles

did not change. For example, Peabody's May 13, 1961 Drilling and Exploration

Permit contained a Navajo-specific employment preference provision and approval

by a Department of Interior official. SRE 14, 27-31. (R.40., Ex. A, ¶ 5-8)

2 Sentry Royalty Company signed the leases and permits described in this brief,

but for ease of reference, this brief will use "Peabody" when describing the

agreements.

PHX 327920155_6 6
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Likewise, on August 28, 1964, an Interior official approved Peabody's 1964

mining lease (the "8580 Lease") that contained a Navajo employment preference.

SRE 15-16. (R.40, Ex. A, ¶ 13, 22) The 8580 Lease shows the Secretary was not

limited to simply approving the contract. The Secretary has ongoing duties and

powers under the lease -- determining future royalty rates, approval of

assignments, and deciding whether to suspend operations or void the contract. 3

SRE 57, 60-65, 67, 69. Further, Peabody, as lessee, pledged to "abide by and

conform to any and all regulations of the Secretary of Interior now or hereafter in

force relative to such leases, including... 30 C.F.R. § 211 and 25 C.F.R. § 171."

SRE 67.

With the blessing of the Secretary, Peabody later expanded its coal-mining

work on Indian lands. On October 20, 1964, the Secretary, through the Bureau of

Indian Affairs, approved Peabody's drilling and exploration permit on certain Joint

Use Lands 4 in conjunction with the Navajo and Hopi tribes. SRE 16-17. (R.40,

Ex. A, ¶ 23-29) The 1964 Joint Use Permit contained a specific employment

preference for members of both the Navajo and Hopi tribes. SRE 90-98. The

1964 Joint Use Permit included a mining lease as Exhibit B, to which Peabody

3 One section of the lease expressly recognizes the lease is subject to federal

jurisdiction. SRE 57, 63. (Article VI explains how royalty rates should be

determined in "the event of termination of Federal jurisdiction").

4 Joint Use Lands refers to the 1.8 million acres of land set aside for use by both

the Hopi and Navajo tribes. See Clinton v. Babbitt, 180 F.3d 1081, 1084 (9th Cir.

1999).

PHX 327920155._6 7
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would be subject, if it opted to lease the designated lands within the permit's two-

year period. SRE 98. The lease attached as Exhibit B to the Joint Use Permit is

entitled "United States Department of Interior, Bureau of Indian Affairs Mining

Lease between Sentry Royalty Company and the Hopi and Navajo Tribes". SRE

98. This draft lease contained an employment preference provision for the Navajos

and Hopis in Article XVII. SRE 98, 107, 108.

Peabody entered each of the foregoing agreements before Title VII of the

Civil Rights Act of 1964 became effective. 5 But that legislation did not alter the

Secretary of Interior's practice of prescribing and approving Peabody's mining

agreements that contained tribe-specific employment preferences. For example, on

June 6, 1966, Peabody entered into a mining lease with the Navajo Nation allowing

it to mine on the Navajo portion of the Joint Use Lands ("9910 Lease"): SRE 19.

(R.40, Ex. A, ¶ 37-40) Consistent with Peabody's previous mining leases, the

Bureau of Indian Affairs approved the contract, and the 9910 Lease contained a

Navajo-specific hiring preference. SRE 19, 20. (R.40, Ex. A, ¶ 43, 45)

5 Title VII's prohibition on discrimination and enforcement procedures became

effective on July 2, 1965, one year after its enactment. Title VII of the Civil Rights
Act, of 1964, Pub. L. No. 88-352, § 716, 78 Stat. 253,266 (1964).

6 The "greatest title problem in the West" resulted in a partition of the Joint Use

Lands between the Hopis and Navajos. Clinton v. Babbitt, 180 F.3d 1081, 1084

(9th Cir. 1999). On June 6, 1966, Peabody entered a similar lease with the Hopis

for the Hopi portion of the Joint Use Lands. SRE 19. (R.40, Ex.A, ¶¶ 37-38)
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Despite their age, the leases are not relics of a different era. They remain in

force, and on at least three occasions since their original execution, the Secretary

has approved amendments to the 8580 and 9910 Leases. SRE 20, 21. (R.40, Ex.

A, 9 48-53) Indeed, former Secretary of Interior Bruce Babbitt approved the lease

amendments as recently as 1999. ld. Each of these lease amendments contains a

reaffirmation of the original lease terms that are not modified by the amendments.

SRE 20, 21. (R.40, Ex. A, 99 48, 49) Thus, the employment preference provisions

of the 8580 and 9910 Leases remain intact. SRE 20, 21. (R.40, Ex. A, 9 48-55)

The tribe-specific preferences are not unique to Peabody or to coal mining

on the reservations. The Department of Interior included substantially similar

tribe-specific employment preference provisions in other mining leases on Navajo

lands. SRE 150. (R.40, Ex. B, 9 4-6) Further, the Nation has at least 326 other

contracts with other private parties related to all types of businesses: each contains

a Navajo-specific employment preference, analogous to that found in the 8580 and

9910 Leases. SRE 160-175. (R.89, Ex. 2) Again, as in the 8580 and 9910 Leases,

the Department of Interior approved these business site leases on the Nation. ld.

Those facts evidence a

Secretary, of securing

uniform policy, endorsed, if not championed, by the

tribe-specific employment preferences for mining of

resources or doing business on Navajo lands. SRE 150.

PHX 327920155_6 9
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The Secretary, pursuant to Congressional authority, prescribed the tribe-

specific employment preference as a term and condition of the 8580 and 9910

Leases. Two statutes give rise to this authority: the Navajo-Hopi Rehabilitation

Act of 1950, 25 U.S.C. §§ 631-38 ("Rehabilitation Act") and the Indian Mineral

Leasing Act of 1938 ("IMLA"), 25 U.S.C. § 396a-g. The IMLA relegated control

of mineral leasing on Indian lands to the Secretary and empowered the Secretary to

promulgate rules and regulations for mineral leases on Indian lands. 25 U.S.C.

§ 396d. From 1957 until today, those regulations have consistently required that

mining leases be "on forms prescribed by the Secretary of the Interior." 22 Fed.

Reg. 10588 (1957) (issuing 25 C.F.R. § 171.30). 7 And from 1957 to 1977 the

pertinent forms contained tribe-specific employment preferences. SRE 327-343.

Likewise, the Rehabilitation Act authorizes the Secretary to require a tribe-

specific employment preference on projects undertaken on the Navajo and Hopi

reservations that require the Secretary's approval. 25 U.S.C. § 633. Former

Secretary of Interior Stewart L. Udall testified in this case that coal-mining was the

centerpiece of the Rehabilitation Act's economic developmental efforts and his

24 Fed. Reg. 7949 (1959) (issuing revised 25 C.F.R. § 171.30). From 1959

through 1965, the language of section 25 C.F.R. § 171.30 did not change. 25

C.F.R. § 171.30 (1965 Cumm. Supp.); 25 C.F.R. § 171.30 (1966). Indeed, as of

1982, the language remained the same. 47 Fed. Reg." 13326, 13327 (1982)

(redesignating 25 C.F.R. Part 171 as 25 C.F.R. Part 211); 25 C.F.R. § 211.30

(1982). By 1996, the language of that regulation had changed slightly, but it still

required mining leases to be "on forms, prescribed by the Secretary of Interior." 61

Fed. Reg. 35634 (1996) (issuing revised 25 C.F.R. § 211.57).
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department approved the leases. SRE 237, 240-41. (R. 119, Ex. A, pp. 25, 37-38

of Udall Deposition) In addition to the federally approved leases, Peabody has

obligations under the Navajo Preference in Employment Act. 15 N.N.C. §§ 601 et.

seq. While defending itself in the EEOC lawsuit, Peabody has also been subject to

legal action by the Navajo Nation seeking to enforce that preference statute before

the Navajo Nation Labor Commission. SRE 57-58. (R.40, Ex. A, ¶ 57, 58)

The EEOC claims that the charging parties were denied employment with

Peabody in favor of members of the Navajo Nation. SRE 152, 154. (R.67, ¶ 11-

15) As explained in the foregoing Statement of the Case, the district court, on

remand, dismissed the EEOC's lawsuit, and the EEOC appeals that dismissal.
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SUMMARY OF THE ARGUMENT

The district court did not abuse its discretion by determining that the law of

the case did not extend support to the EEOC's attempt to seek affirmative relief

against the Navajo Nation. The EEOC misinterprets this Court's prior holding in

EEOC v. Peabody Western Coal Co., and that decision does not bar dismissal. On

remand, the district court found that the relief sought by the EEOC constituted an

effort to obtain affirmative relief against the Navajo Nation. On that point, this

Court has been clear: the EEOC cannot seek affirmative relief against the Nation.

Because the EEOC seeks affirmative relief against the Nation, Rule 19 bars the

joinder of the Nation, and both Title VII and the Rules Enabling Act bar this

lawsuit. Consequently, the district court did not err by dismissing the case.

The district court also correctly granted summary judgment in favor of

defendants because federal law has endorsed and required Peabody, when doing

business on Navajo lands, to incorporate Navajo-speeifie hiring preferences in its

contracts. That policy, as evidenced by statute, regulation, and forms, emanates

from the Secretary. Former Secretary of Interior Stewart L. Udall - the Secretary

at the time the 8580 and 9910 Leases were approved by the Bureau of Indian

Affairs - confirmed that policy. He also testified the Navajo employment

preferences were integral to the federal government's efforts to promote economic

development on the reservations. The EEOC has submitted no contrary evidence.
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Next, the district court did not abuse its discretion in dismissing the EEOC's

case for its failure to join the Secretary under Rule 19. Contrary to the EEOC's

contention, the Secretary has an integral role and interest in the mining leases.

While not a party to the leases, the Secretary prescribed, implemented, approved,

and continues to administer and maintain jurisdiction over the leases. The leases

can not be altered or amended except by permission of the Secretary. The

Secretary also has authority to void or terminate the leases for cause, including for

any breach by Peabody. As trustee of the Navajo lands and natural resources, the

Secretary has a cognizable interest in the leases, and is necessary to render

complete relief in this lawsuit. Accordingly, the district court correctly recognized

the EEOC's case against Peabody should be dismissed because joinder of the

Secretary was not feasible and consideration of the Rule 19(b) factors warranted

dismissal.

Finally, the district court also correctly struck EEOC's Exhibit 9 - the

alleged Taylor report on the Rehabilitation Act. The district court determined the

EEOC did not establish the authenticity of Exhibit 9. The district court correctly

denied the EEOC's Motion to Strike Peabody's Exhibits D & E - two Department

of Interior form leases - submitted by Peabody. In sum, the district court properly

dismissed this ease, and this Court should affirm the district court's dismissal on

appeal.
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Applicable Standards of Review.

I A. Application of Law of the Case.
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This Court reviews a district court's decision on whether to apply the law of

the case doctrine under an abuse of discretion standard, lngle v. Circuit City, 408

F.3d 592, 594 (9th Cir. 2005), cert. denied, 540 U.S. 1160 (2004).

B. Rule 19 Dismissals.

This Court reviews a district court's decision to dismiss a case for failure to

join an indispensable party under Rule 19 for an abuse of discretion.

Dawavendewa v. Salt River Project Agr. lmp. and Power Dist., 276 F.3d 1150,

1154 (9th Cir. 2002) (Dawavendewa 11), cert. denied, 537 U.S. 820 (2002). But

this Court reviews de novo a district's court legal conclusions under Rule 19(a) --

determining whether an absent party is necessary and whether joinder is feasible.

EEOC v. Peabody Western Coal Co., 400 F.3d 774, 778 (9th Cir. 2005); Aguilar v.

Los Angeles County, 751 F.2d 1089, 1092 (9th Cir. 1985), cert. denied, 471 U.S.

1125 (1985); Hughes v. United States, 953 F.2d 531,540 (9th Cir. 1992).

C. Standards of Review Regarding Summary Judgment.

An appeal of a grant of a motion for summary judgment is reviewed de

novo. Continental Cas. Co. v. City of Richmond, 763 F.2d 1076, 1078-79 (9th Cir.

1985); Lew v. Kona Hosp., 754 F.2d 1420, 1423 (9th Cir. 1985). But this Court
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reviews for an abuse of discretion a district court's decision to convert a motion to

dismiss to a motion for summary judgment. Salveson v. W. States Bankcard Ass 'n,

731 F.2d 1423, 1430 (9th Cir. 1984).

D. Standard of Review of Evidentiary Rulings.

A district court's grant or denial of a motion to strike evidence is reviewed

El Polio Loco, lnc. v. Hashim, 316 F.3d 1032, 1038for an abuse of discretion.

(9th Cir. 2003).

II. The District Court Did Not Abuse its Discretion in Finding the Law of

the Case Doctrine Did Not Apply Where the EEOC Seeks Affirmative

Relief Against the EEOC.

This case involves a complex intersection of multiple legal concepts. In a

multitude of cases, this Court has mapped the intersection of Rule 19 and federal

Indian law. This case represents the addition of a new avenue on the map - the

role, if any, of the EEOC under Title VII. 8 That addition complicates the search

for guideposts that should accompany the rule of law.

This Court's earlier decision shaped the analysis on remand to the district

court. Previously, this Court held:

that the Navajo Nation is a necessary party under R. 19.
We hold, further, that where the EEOC asserts a cause of

action against Peabody and seeks no affirmative relief

against the Nation, joinder of the Nation under Rule 19

8 The Dawavendewa decisions also deal with the interplay of Rule 19, Title VII,

and tribal preferences, but those cases did not involve the EEOC's role as a litigant
under Title VII.
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is not prevented by the fact that the EEOC cannot state a

cause of action against it. Because the EEOC is an

agency of the United States, the Nation cannot object to

joinder based on sovereign immunity .... We, therefore,

hold that j oinder of the Nation is feasible.

Peabody 1, 400 F.3d at 778 (emphasis added). On remand, the district court

abided by this Court's prior holding. But, after discovery and briefing, the district

court correctly concluded the EEOC seeks affirmative relief against the Nation.

Indeed, the EEOC's position reveals an effort to enjoin, not only Peabody, but the

Nation.

A. The Amended Complaint's "Effect" Rather Than its "Form"

Requires Dismissal of the EEOC's Action.

On remand and in this appeal, the EEOC argues its Amended Complaint's

prayer for relief does not constitute an effort to obtain affirmative relief against the

Nation. See Opening Brief, p. 17. The district court found that contention hollow:

"there can be no doubt that the Navajo Nation falls within the scope of affirmative

relief sought by the EEOC." RE 10. The district court correctly focused on the

Amended Complaint's effect on the parties rather than on its form. In so doing, the

district court realized that, if successful in this case, the EEOC would wrest from

the Nation its ability to enforce its federally approved contractual rights to have its

members preferred over others in Peabody's hiring decisions under the mining

leases.
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The EEOC's Amended Complaint alleges that Peabody discriminates on the

basis of national origin in accordance with the express provisions of the 8580 and

9910 Leases with the Nation. SRE 153-55. (R. 67, ¶ 9-19) The Amended

Complaint seeks to enjoin Peabody "and any person that might act in active

concert or participation" with Peabody from using the tribal preferences in those

leases. SRE 155. (R.67, p. 4.) The only other interested parties to the 8580 and

9910 Leases are the Nation, its members, and the Department of Interior. The

district court correctly saw that the Nation and its members are the persons most

likely to be later found to have acted in active concert or participation with

Peabody. Accordingly, an injunction, in effect, would bar the Nation from using

and enforcing its contract rights and bar the Nation from enforcing its own

preference law.

With that analysis, the district court correctly unmasked the EEOC's

charade: "the lease agreements.., are at the heart of this litigation. Should the

EEOC prevail . . . the Nation would then be enjoined from implementing and

requiring such lease provisions in the future." RE 10. That decision did not

contradict this Court's prior holding. This Court previously observed "any

judgment will not bind the Navajo Nation in the sense that it will directly order it

to perform, or refrain from performing, certain acts." 400 F.3d at 780 (noting res

judicata would bind the Nation and bar collateral attacks on the judgment). Yet,
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the record developed below supports the district court's conclusion that if the

EEOC proceeds, and if it prevails, that the Nation would, effectively, be enjoined.

On remand, the district court first heard from the Nation in this matter. SRE

158. (R. 89) There, the Nation submitted an avalanche of evidence that the tribe-

specific hiring preferences were not unique to Peabody's leases, but a routine

provision in its contractual arrangements with private parties. SRE 160-175.

Moreover, the federal government has expressly approved, if not required, the

preferences in those contracts as well as in a variety of statutes, regulations, and

forms. Id.; see also supra at pp. 10-11.

The district court recognized that stare decisis, not res judicata, would be

the future governing legal principle. Success by the EEOC against Peabody would

effectively enjoin the Nation, not just with respect to Peabody's two mining leases.

Because the tribe-specific hiring preferences were the norm for the Nation, any

future success by the EEOC on this issue would allow it to invoke stare decisis and

(i) outlaw all Navajo-specific hiring preferences; and (ii) invalidate the Nation's

own preference law. 9 Therefore, the district court held injunctive relief against

Peabody equaled affirmative relief against the Nation. Accordingly, this case fell

9 The record dovetails with that analysis. Indeed, the EEOC sought to intervene in

the Dawavendewa ease and has filed another action against a private employer

challenging its Navajo hiring preference. SRE 3-4. (R.39) See also SRE 234

(Udall, and counsel for EEOC discussing the EEOC's companion suit against

Bashas in which Udall gave similar testimony about the Rehabilitation Act).
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outside this Court's prior holding and the district court returned to the inquiry of

whether Title VII would allow the Nation -- an admittedly necessary party -- to be

joined.

In its appeal brief, the EEOC contends that the law of the case doctrine

should have governed the district court's determination of whether the EEOC seeks

affirmative relief against the Nation. See Appellant's Opening Brief, p. 19. That

argument overlooks a salient fact. When previously before this Court, the Nation

was not a party, nor had it participated in the district court proceedings. On

remand, the Nation's presence allowed the district court to see more fully what was

at stake in this litigation. Namely, the evidence developed on remand not only

supported Peabody's original position that the federal government required tribe-

specific preference in the mining leases, but that the federal government had

approved hundreds of leases between the Nation and private parties with tribe-

specific employment preferences. SRE 160-175.

Further, the authorities cited by the EEOC in its appeal brief are not as

persuasive or comprehensive as its brief implies. In two of the cases cited by the

EEOC related to the law of the case doctrine, this Court actually declined to invoke

the doctrine because the prior decision was either (1) more narrow than the issue

presented on the second trip to the appellate court, or (2) inapplicable to the issues

before the Court. Lujan v. Hughes Aircraft Co., 243 F.3d 1181, 1186 (9th Cir.
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2001), cert. denied, 534 U.S. 1040 (2001); Al-Safin v. Circuit City Stores, Inc., 394

F.3d 1254, 1258 (9th Cir. 2005). Here, the situation is no different. This Court

previously issued a narrow ruling premised on the fact that the EEOC could not

seek affirmative relief against the Nation. On remand, the district court, having

found the EEOC seeks affirmative relief against the Nation, concluded the

circumstances fell outside of this Court's prior ruling and made this Court's earlier

decision inapplicable as to whether the Nation could be a defendant.

Last, the EEOC suggests construing a prayer for relief warrants de novo

review. See Opening Brief, p. 15 n.7 (citing Kwai Fun Wong v. United States, 373

F.3d 952, 961 (9th Cir. 2004)). That suggestion, however, misconstrues what

unfolded on remand and consequently invokes the wrong standard. The issue the

district court faced on remand was whether the law of the case doctrine would

govern the Rule 19, Title VII, and Rules Enabling Act issues with respect to the

Nation. Indeed, in its response to the Nation's motion, the EEOC urged "the Ninth

Circuit's decision is both law of the ease and binding legal precedent; thus, there is

no basis for considering them anew." SRE 291A. (R. 120, p. 3) Yet, as the

application of the doctrine is discretionary, this Court reviews under an abuse of

discretion standard a district court's decision to apply the law of the ease doctrine.

Ingle v. Circuit City, 408 F.3d 592, 594 (9th Cir. 2005). With the benefit of the
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parties presenting and developing evidence on remand, the district court did not

abuse its discretion by electing not to apply the law of the case doctrine.

B. The District Court Correctly Ruled that Joinder of the Navajo
Nation is Not Feasible.

With the EEOC seeking affirmative relief against the Nation, the answer to

the question of whether the Nation can be joined changes. Again, the district court

was not disregarding this Court's prior holding. Rather, because the developed

record showed that, in effect, the EEOC seeks affirmative relief against the Nation,

this case was in a new posture and outside the scope of this Court's prior holding.

Returning to Title VII's mandate on the limits of the EEOC's authority, the

district court found three reasons that warranted dismissal. First, the district court

found Rule 19 warranted dismissal. Finding the Nation was an exempt employer

against whom the EEOC could not seek affirmative relief, the district court

concludedjoinder was not feasible. RE 11. (citing 42 U.S.C. § 2000e(b)).

Second, as the EEOC was seeking affirmative relief against the Nation,

Title VII also compelled dismissal. RE 12-13. Title VII bars the EEOC from

bringing a civil action against a governmental entity, such as the Nation. 42 U.S.C.

§§ 2000e-4(g)(6), and 2000e-5(0(1). More importantly, Title VII exempts Indian

tribes from its application. 42 U.S.C. § 2000e(b). Consequently, the EEOC cannot

state a claim under Title VII against the Nation.
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Third, the Rules Enabling Act compelled dismissal. RE 12-13. Title VII

prescribes and defines the EEOC's authority. 42 U.S.C. §§ 2000e et seq. The

EEOC cannot stretch the contours of Title VII to justify an action against the

Nation. Indeed, an agency, like the EEOC, has no authority and power beyond

those Congress grants. Tenaska Washington Partners 11, L.P. v. United States, 34

Fed. CI. 434 (Fed. CI. 1995) (citing Office of Personnel Mgmt v. Richmond, 496

U.S. 414, 424 (1990)). In short, Title VII defines the EEOC's substantive rights,

and Rule 19 does not cure this lack of substantive authority. See 28 U.S.C. §

2072(b).

The Rules Enabling Act precludes the use of rules of civil procedure "to

abridge, enlarge, or modify any substantive right." 28 U.S.C. § 2072(b). The

district court correctly concluded the EEOC's requested relief, which included

affirmative relief against the Nation, was "inconsistent with its substantive rights."

RE 13. Simply put, Rule 19 does not empower the EEOC to do what Title VII

prohibits: join and seek affirmative relief from the Nation. Thus, the Rules

Enabling Act warranted dismissal.

III. The District Court Correctly Decided that Federal Law Authorizes

Tribe-Specific Employment Preferences.

On remand, the Nation asked the district court to dismiss the Title VII suit as

federal law, as expressed in the Navajo-Hopi Rehabilitation Act of 1950, exempts

it from any Title VII ban on tribe-specific employment preferences. RE 14. The
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district court found the Rehabilitation Act's express statutory endorsement of tribe-

specific preferences, the post-Title VII amendments to the Rehabilitation Act, and

testimony from former Secretary of Interior Stewart Udall - the Secretary at the

time the mining leases were approved - demonstrated that the Rehabilitation Act

authorized the Navajo employment preferences in Peabody's mining leases. RE

14-16. Consequently, the district court found the EEOC's suit failed to state a

claim. RE 16.

Understanding the nature of federal government/Indian/private party

relationships and laws governing mining and economic development on tribal

lands is vital to resolving the issues in this case. The EEOC contends that (1) the

leases do not relate to the Navajo-Hopi Rehabilitation Act of 1950; (2) the leases

are governed by the Indian Mineral Leasing Act of 1938, 25 U.S.C. §§ 396a-g; and

(3) under Title VII, tribe-specific employment provisions are unlawful. See

Opening Brief, pp. 28, 33. The EEOC would have the Court believe that the two

leases at issue must be tied to either the IMLA fie the Rehabilitation Act. Id. This

is simply not the ease. Indeed, "[n]othing within the IMLA of 1938 suggests,

however, that it governs particular leases to the exclusion of all other statutes and

regulations . . . the Act expressly contemplates that its provisions interact with

those of other laws." Navajo Nation v. United States, __ F.3d __ (Fed. Cir. Sept.

13, 2007) (found at 2007 WL 2685642 *8).
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At the district court, Peabody stated that IMLA governed mineral leasing on

Indian lands and empowered the Secretary to promulgate rules and regulations for

mineral leases on Indian lands. SRE 195. (R.119, p. 2) But Peabody also pressed

another point: the IMLA, its regulations, the Rehabilitation Act, and the

Department of Interior's practices represent a coherent and consistent approach by

the federal government to employ tribe-specific preferences to promote economic

development. SRE 195-206. Further, Peabody argued Title VII's purposes were

not inconsistent with that federal policy and law. SRE 215-220. Based on the

record below, the district court correctly recognized that the federal law not only

endorsed, but required, the Navajo-specific preferences in Peabody's mining

leases. RE 16.

Peabody has consistently claimed the Department of Interior prescribed,

regulated, and approved the 8580 and 9910 Leases. SRE 150. (R. 40, Ex. B ¶ 6)

Other courts have recognized the integral role played by the Department of

Interior. See, e.g., Pawnee v. United States, 830 F.2d 187 (Fed. Cir. 1987). "[The

IMLA] places the Secretary of the Interior at the center of the leasing of Indian

mineral lands. He determines whether to consent to a lease and the terms of the

lease; he performs 'any and all acts' necessary to carry out the statute 'into full

force and effect'; and he makes such rules and regulations as may be necessary to

carry out the legislation." Id. (Emphasis added.)
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The law and the record below confirmed what the Pawnee court recognized:

the Secretary dictated the form of Peabody's mining permits and leases. Congress

empowered the Secretary and his authorized representatives to develop rules and

regulations implementing the IMLA. 25 U.S.C. §§ 396a-g. Indeed, the grant of

authority was unequivocal:

All operations under any oil, gas, or other mineral lease
issued pursuant to the terms of Sections 396a to 396g of

this title or any other Act affecting restricted Indian lands

shall be subject to the rules and regulations promulgated

by the Secretary of Interior.

25 U.S.C. § 396d. Pursuant to that statute, the Secretary issued regulations, and

then in 1957, the Secretary revised the regulations under the IMLA. 22 Fed. Reg.

10588 (1957). The revised regulations provided:

§ 171.30 Forms. Applications, leases, and other papers

must be upon forms preseribed by the Secretary of the

Interior, and the superintendent will furnish prospective
lessees with such forms at a cost of ten cents each or $1

per set.

Id. (emphasis added.) I° The revised regulation went on to list eight forms,

including one for a "Mining lease - tribal Indian lands (minerals other than oil and

gas)." ld. In 1959, the language of this provision changed slightly, but then

_0 In its Opening Brief, the EEOC cites the current regulations. See Brief, pp. 52-

53. Although this regulation has riot changed substantively, citing the versions in

place at the time Peabody's mining leases were entered into is more appropriate.
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remained unchanged until at least 1982. See n.7 and accompanying text supra at

page 10.

In substance, the language of the regulation remains the same to this day:

mining leases "shall be on forms prescribed by the Secretary of Interior." 25

C.F.R. § 211.57 (2007).

Pursuant to this authority, the Secretary promulgated forms for mining

permits and leases that contained tribe-specific employment preferences. RE 91-

94; RE 96-100. These forms expressly provide for tribe-specific employment

preferences. RE 93, ¶ 6(m); RE 99, ¶ 19. As of 1977, the Department of Interior

was still using a form for Mining Lease Indian Lands (for Minerals Other than Oil

and Gas) that it issued in October 1957. See Peter C. Maxfield, Mary Frances

Dieterich, Frank J. Trelease, Natural Resources Law on American Indian Lands

169, 239 (Rocky Mountain Mineral Law Foundation, 1977); see also SRE 334 (a

copy of the treatise's Appendix A that lists current Department of Interior mining

form contracts and their date of issuance). In sum, the Secretary's prescribed coal

mining lease remained the same from 1957 through 1977.

Peabody identified and produced the coal mining form lease prescribed by

the Secretary on remand. Paragraph 19 of the Secretary's prescribed form

contained a tribe-specific preference:
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INDIAN LABOR- the lessee shall employ Indians, giving

priority to lessor and other members of its tribe in all

positions for which they are qualified and available and shall

pay the prevailing wage rates for similar services in the area.

The lessee shall do everything practicable to employ qualified

Indians, giving priority to the lessor and other members of its

tribe and their equipment in the hauling of all materials under

this lease, insofar as the lessee does not use its own equipment
for that purpose. Lessee agrees to make special efforts to work

Indians, giving priority to the lessor and other members of its

tribe into skilled, technical, and other higher jobs in connection
with lessee's operations under this lease. (Emphasis added.)

RE 99, ¶19. Not surprisingly, the 8580 Lease contains language substantially

similar to the Secretary's prescribed form. Specifically, the 8580 Lease, states:

Article XlX. Navaio Employment Preference

Lessee agrees to employ Navajo Indians when available in all

positions for which, in the judgment of Lessee, they are

qualified, and to pay prevailing wages to such Navajo

employees and to utilize services of Navajo contractors when
feasible.

Lessee shall make a special effort to work Navajo Indians into

skilled, technical and other higher jobs in connection with
Lessee's operations under this lease.

SRE 70.

Similarly, Lease 9910 II states:

Article XVII. Employment Preference

_ Indeed, the caption "United States Department of the Interior Bureau of Indian

Affairs" appears on this lease, further evidencing that the lease was on a

Department of Interior---mandated form. SRE 123.
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Lessee agrees to employ Navajo Indians when available in all

positions for which, in the judgment of Lessee, they are
qualified, and to pay prevailing wages to such Navajo

employees and to utilize Services of Navajo contractors
whenever feasible.

Lessee shall make a special effort to work Navajo Indians into

skilled, technical and other higher jobs in connection with

Lessee's operations under this lease. Lessee may at its option

extend the benefits of this Article to Hopi Indians.

SRE 137-38. Comparing the form lease with the actual leases confirms Peabody's

unrebutted evidence that the Navajo preferences were required by the Secretary at

the time Peabody entered coal mining leases with the Nation. Less there be any

doubt, the record below also revealed the Secretary's prescribed form of

prospecting permit contains an employment preference that was virtually identical

to the employment preference provision contained in Peabody's Drilling and

Exploration Permits that gave rise to the 8580 and 9910 Leases. Compare (¶ 2(m))

of SRE 337 with SRE 274, 280, 287. (R.119, Ex. H, J & L)

The EEOC fails to see what the district court understood correctly: the

record and federal law mandated tribe-specific employment preferences on mining

projects and other economic and resource development projects on Navajo lands.

In its brief, the EEOC questions whether the form lease might have been intended

for individual Indian land owners, or allotments. 12 But other language in the form

12 Mining on allotted Indian lands is not governed by the IMLA. 25 U.S.C. § 396a

(governing mining on "unallotted" lands). A separate set of regulations governs
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suggests the lease was the prescribed form for coal mining on both tribal lands as

well as individual allotments. For example, Section 7 of the Secretary's-prescribed

form lease requires the lessee to agree to abide by "any and all regulations of the

Secretary of the Interior... including 25 C.F.R. §

98. The form contains the blank atter "25 C.F.R.

and 30 C.F.R. 231." RE

" and allows the user to

write the applicable part of the regulations: "171" for tribal lands or "172" for

allotted lands. The 8580 and 9910 Leases have a provision similar to Section 7 of

the form lease; and both leases inserted "171" in that provision. SRE 67 and 133.

As shown above, even if this Court adopts the EEOC's position that the IMLA and

its regulations govern coal mining leasing on Indian lands; the record and law

show ample support for Peabody's position that the federal government under the

IMLA, alone, mandated the tribe-specific preferences in the 8580 and 9910 Leases.

The EEOC argues at length in its Opening Brief that the Rehabilitation Act

has no role in this matter. See Opening Brief, pp. 29-33. That construction does

not square with the record below or a more even-handed analysis of the statute. 13

For example, according to the Secretary at the time the 8580 and 9910 Leases were

approved by the Department of Interior, coal leasing was a centerpiece of the

I

I

!

I

mining on allotted Indian lands. See 22 Fed. Reg. 10592 (1957) (issuing revised
regulations at 25 C.F.R. § 172 for leasing allotted lands for mining).
13 To the extent this Court finds the district court erred on this issue of law, the

error does not change the ultimate result as the IMLA regulations, its forms, and

the record all support Peabody's position that the federal government required the

tribe-specific preferences at issue here.
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Rehabilitation Act's purpose to promote economic development on Navajo lands.

SRE 240-41. (R.119, Ex. A, pp. 37-38)

rebut that evidence_

Consistent with that testimony,

The EEOC developed no testimony to

the statute lends itself to a broader

construction. The Rehabilitation Act gave the Secretary authority to require a

tribe-specific employment preference on projects undertaken on Navajo and Hopi

reservations. 25 U.S.C. § 633. Section 632 indicates that "the program shall be

administered in accordance ... with existing Indian laws relating to Indian

affairs .... " 25 U.S.C. § 632. Thus, in passing the Rehabilitation Act, Congress

recognized the Secretary should administer the Act in accordance with other Indian

laws, such as the IMLA.

The EEOC contends the Rehabilitation Act had a ten-year life and funded

only discrete projects. No evidence in the record supports that position. Indeed,

Congress has not repealed the Rehabilitation Act. Moreover, the language in the

statute dovetails with Secretary Udall's testimony that coal leasing was a central

part of the Act's objectives. For example, Section 631 provides the Secretary to

undertake a "program of basic improvements for the conservation and

development of the resources of the Navajo and Hopi Indians, [and] the more

productive employment of their manpower." 25 U.S.C. § 631.
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The EEOC argued that same section enumerated and funded 14 discrete

projects, and coal mining was not among them. But the statute describes a

program to be undertaken, "within the limits of the funds from time to time

appropriated pursuant to this subehapter. ''14 25 U.S.C. § 631 (emphasis

added). To that end, the statue contains examples of projects for which funds were

then appropriated.

Contrary to the EEOC's wishes for a narrow construction, the statutory

language "[s]uch program shall include the following projects" is a phrase

describing the types of projects then funded. That statutory language is a term of

enlargement, not limitation. Alarm lndustry Comms. Committee v. FCC, 131 F.3d

1066, 1070 (D.C. Cir. 1997).

Additionally, two other sections of the Rehabilitation Act suggest coal

mining would be the result of the Secretary's efforts under the Rehabilitation Act.

First, § 631(3) describes one of the enumerated and immediately funded projects.

Under that section, Congress appropriated $500,000 for "[s]urveys and studies of

timber, coal, mineral and other.., resources." 25 U.S.C. §631(3). Section § 635

envisions the lease of Indian lands for "the development or utilization of natural

resources." 25 U.S.C § 635. Thus, the Rehabilitation Act envisioned coal mining

14 The record below does not indicate the extent of subsequent appropriations
under the Rehabilitation Act.
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and provided a foundation on which the Secretary of Interior could undertake other

projects to promote economic developments on the Navajo and Hopi reservations.

This Court and other courts have recognized what the district court saw in

the Rehabilitation Act. In Austin v. Andrus, 638 F.2d 113, 11.4-115 (9th Cir. 1981),

this Court observed that after the Rehabilitation Act became effective, the Bureau

of Indian Affairs commissioned a study in 1955 that suggested coal resources

could be developed on Navajo and Hopi lands. According to the Andrus Court,

that study led to the May 1961 Navajo resolution that led to the very coal mining

leases at issue here. Id. at 114-15. Similarly, the Federal Circuit Court of Appeals

has found:

The government assumed coal resource planning

responsibilities in the Navajo-Hopi Rehabilitation Act of
1950 .... In the context of the Act, it is clear that the

government conducted such surveys and studies of the

Nation's coal resources for the purpose of developing the

coal economically.

Navajo Nation v. United States, __ F.3d __ (Fed. Cir. Sept. 13, 2007) (located at

2007 WL 2685641 *12). 15 More than six years into this lawsuit and almost 10

years after the underlying EEOC charges were filed, the EEOC has not yet shown

or marshaled any evidence that the 8580 and 9910 Leases were not Rehabilitation

Act projects.

15The Federal Circuit also explains that 25 C.F.R. § 162.103, on which the EEOC

relies at p. 7 of its brief, speaks "only to the scope of the regulations, not the
[Rehabilitation] Act." 2007 WL 2685641 at "12.
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The EEOC wants to construe the Rehabilitation Act narrowly because, like

the Secretary's-prescribed mineral leasing forms, it contains a tribe-specific

employment preference. The Rehabilitation Act provides the following:

Navajo and Hopi Indians shall be given, whenever practicable

preference in employment on all projects undertaken pursuant to this

subchapter, and, in furtherance of this policy may be given

employment on such projects without regard to the provisions of the
civil-service and classification laws.

25 U.S.C. § 633. That preference, like the prescribed form promulgated by the

Secretary under the IMLA, demonstrates that the Department of Interior has taken

a consistent position on this issue: tribe-specific employment preferences are

embraced, encouraged, and required when doing business on Navajo lands.

The EEOC attempts to bolster its position by arguing Title VII trumps the

Rehabilitation Act. When two federal statutes address the same subject in different

ways, courts are instructed to attempt to avoid any conflict by reading the two laws

harmoniously and thus giving effect to both if possible. Morton v. Mancari, 417

U.S. 535, 551 (1974). Moreover, when comparing more than one statute, "[a]

standard principle in statutory construction is that a later statute will not be held to

have implicitly repealed an earlier statute unless there is a clear repugnancy

between the two." Muller v. Lujan, 928 F.2d 207, 211 (6th Cir. 1991), citing

United States v. Fausto, 484 U.S. 439 (1988). Here, the Court can read federal
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law, as expressed under the IMLA and the Rehabilitation Act, harmoniously with

Title VII.

The EEOC insists in its Opening Brief that the employee preference

provision found in the two leases at issue falls exclusively under Title VII's

regulatory domain. See Appellant's Opening Brief, p. 33. The EEOC further

states that the Rehabilitation Act and Title VII cannot be read harmoniously, thus

Title VII must control. Id. Both contentions are erroneous. The district court

disagreed with the EEOC and found that federal law, at least as evidenced by the

Rehabilitation Act, expressly approves of tribe-specific employee preferences. RE

15-16. Similar to the Supreme Court's Morton v. Maneari decision, the district

court found that the tribe-specific employment preferences in federal law--whether

it be under the Rehabilitation Act or the IMLA--were not inconsistent with Title

VII's Indian Preferences exemption and the exemption of the Indian tribes as

employers under Title VII. ld.

Moreover, there is nothing in Title VII indicating a clear and manifest repeal

of the Rehabilitation Act or other federal government approved tribe-specific

employment preference provisions to aid the Nation's economy such as the two

coal-mining leases at issue. Indeed, by exempting Indian tribes as employers and

exempting private employers who used Indian preferences on or near reservations,

Congress made a deliberate effort to uphold such preferences. 110 Cong. Rec.
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I 12723, 13702 (1964) (noting the exemption is consistent with the federal

i policy of encouraging Indian employment and would allow Indians togovernment

I benefit "from Indian preference programs now in operation or later to be

instituted"). In addition, Congress has amended the Rehabilitation Act twice since

!
enacting Title VII, and on neither occasion did Congress remove the preferential

I hiring provision. See, for example, 25 U.S.C. § 639 (repealed Aug. 22, 19961; §

I 640 (repealed Dec. 22, 1974).

i Accordingly, the Court should affirm the district court's decision granting

the Nation's Motion for Summary Judgment and dismissing the case for failure to

!
state a claim, because the federal law endorsing and requiring tribe-specific

I preferences does not conflict with Title VII.

I IV. The District Court Did Not Abuse its Discretion By Dismissing the
EEOC's Lawsuit for Failure to Join the Secretary of Interior Under
Rule 19.

On remand, the Nation moved to dismiss the case for failure to join the

Secretary of Interior. The district court analyzed the motion under the familiar

Rule 19 analysis and found the Secretary, like the Nation, was a necessary party,

joinder was not feasible, and the Secretary's absence warranted dismissal.

Under Rule 19, the district court undertakes a three-part inquiry. First, is the

absent party necessary? Peabody I, 400 F.3d at 789 (noting this inquiry is more

properly read as: is it desirable to have the party present?). Second, is joinder
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feasible? And third, if joinder is not feasible, whether the absent party is

indispensable under Rule 19(b) such that a dismissal is warranted.

A. The Secretary of Interior is a Necessary Party Under Rule 19(a).

Pursuant to Rule 19(a), to determine whether the Secretary is a necessary

party, this Court must consider whether: (1) complete relief can be accorded to the

present parties in the Secretary's absence; or (2) the Secretary claims a legally

protected interest in the subject of the suit such that a decision in its absence will

either (i) impair or impede its ability to protect that interest; or (ii) expose the

present litigants to the risk of multiple or inconsistent obligations.

Dawavendewa 11, 276 F.3d at 1155. If either of these alternative tests is satisfied,

the Secretary is necessary to the instant litigation, ld.

1. Complete relief cannot be accorded in the absence of the

Secretary of Interior.

The district court concluded the Secretary was a necessary party under

Rule 19(a)(1) as complete relief cannot be accorded in the Secretary's absence.

The district court's conclusion rested on the Secretary's involvement, in dratting,

implementing, and administering Peabody's mineral leases. The evidentiary

record justifies that conclusion. Only the Secretary of Interior has the power to

void or cancel the mining leases. SRE 57, 60-65, 67, 69. See Gila River lndian

Cmty. v. lYaddell, 91 F.3d 1232 (9th Cir. 1996); Yavapai-Prescott lndian Tribe v.

Wattel, 707 F.2d 1072 (9th Cir. 1983). Further, the Secretary must approve all
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amendments to the mining leases. SRE 20-21. Tellingly, the record below was

also uncontested on one key issue: the Secretary required the Navajo-specific

preferences in the 8580 and 9910 Leases. See Section III of the Argument.

Moreover, these leases pertain to a uniquely important subject matter-

mineral leases on Indian lands - falling directly within the Secretary's authority.

In fact, "virtually every aspect of the coal located on the Nation's lands is under

the federal government's control" and the "government exercised blanket control

over the Nation's coal resources, which could not be developed without the clear

and positive approval of the Secretary." Navajo Nation v. United States, __ F.3d

__ (Fed. Cir. Sept. 13, 2007) (found at 2007 WL 2685641 "14) (citation omitted).

See also Pawnee v. United States, 830 F.2d 187, 189 (Fed. Cir. 1987). "This

statute places the Secretary of the Interior at the center of the leasing of Indian

mineral lands. He determines whether to consent to a lease and the terms of the

lease; he performs 'any and all acts' necessary to carry out the statute 'into full

force and effect'; and he makes such rules and regulations as may be necessary to

carry out the legislation." ld. (emphasis added.)

Finally, the relief the EEOC seeks in its lawsuit, excising the preference

provisions from the mining leases, would clearly and directly interfere with the

Secretary's promulgated and prescribed forms for mineral leasing as well as its

fiduciary obligation to protect Indian interests in land. SRE 331-344. Navajo
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Nation v. United States, __ F.3d __ (Fed. Cir. Sept. 13, 2007) (found at 2007 WL

26585641 * 12) (the government trust responsibility extends to coal on the Nation's

lands). Accordingly, the Secretary is a necessary party to this action because in its

absence complete relief cannot be accorded among the parties pursuant to

Rule 19(a).

Complete relief cannot be accorded to the parties in the absence of the

Secretary for another reason. The absence of the Secretary forecloses Peabody's

ability to assert its defenses and challenge its potential liability for the alleged

discriminatory preference. If the EEOC prevails in this matter, it will achieve its

goal of invalidating Navajo tribal preferences, but only at the expense of Peabody

who has tried to honor the law of the Navajo tribe, Title VII, and the contractual

preferences mandated by the Secretary. Success by the EEOC would constitute a

denial of due process and equal protection. Indeed, a basic tenet of due process is

the rule of law - citizens must know what the law proscribes. Grayned v. City of

Rockford, 408 U.S. 104, 108, 109 (1972). And a citizen, like Peabody, should

have redress if one arm of the federal government prescribed certain conduct and a

different agency prohibits the same conduct. At a minimum, that dilemma gives

rise to an action, albeit without monetary relief available, under 5 U.S.C. § 702 (the

United States has waived sovereign immunity where a citizen seeks relief from

agency action). See also Navajo Nation v. United States, __ F.3d __ (Fed. Cir.
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Sept. 13, 2007) (found at 2007 WL 2685641 '15) ("Navajo Nation VII") (finding

that the Rehabilitation Act may give rise to liability on the part of the federal

govemment).

This Court has faced this dilemma before. In Monterey Mech. Co. v. Wilson,

125 F.3d 702 (9th Cir. 1997), the Ninth Circuit was faced with a similar situation,

and held that a contractor required to discriminate in favor of minorities and

women in order to be awarded a contract with the state, pursuant to a state law, has

standing to assert a claim against the state alleging the statute to be

unconstitutional. Id. at 707-08. And while the EEOC distinguishes Monterey

because it involved a state agency, the principle is no different here.

Having been required by one arm of the federal government to discriminate,

Peabody should be able to seek injunctive and declaratory relief from that agency.

The EEOC correctly identifies 5 U.S.C. § 702 as a statute permitting that

challenge. If found liable for conduct mandated by the Department of Interior, the

government must afford Peabody a chance to challenge that agency's conduct and

seek injunctive and declaratory relief, if not monetary damages under 25 U.S.C. §

635. See Navajo Nation Vll, 2007 WL 2685641 "15. For this reason, the district

court also correctly concluded that the Secretary was a necessary party.
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2. The Secretary of Interior is a necessary party under FRCP

19(a)(2)(i) and (ii).

Even if the Court disagrees that the Secretary is a necessary party under

Rule 19(a)(1), the Secretary is still a necessary party to this action under both

Rule 19(a)(2)(i) and (ii). As an absent party, this litigation affects important

interests, authority, and policies of the Secretary, and exposes Peabody to multiple

or inconsistent obligations. 16

While the Secretary is not a party to the 8580 and 9910 Leases, it would be

affected by a decision on the merits in this case. "'No procedural principle is more

deeply imbedded in the common law than that, in an action to set aside a lease or a

contract, all parties who may be affected by the determination of the action are

indispensable.'" Dawavendewa 11, 276 F.3d at 1156 (quoting Lomayaktewa v.

Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975)). This Court did not limit that

language to only parties to the contract. Rather, it observed "all parties who may

be affected by the determination of the action" are necessary and indispensable

parties. Id. Here, the Secretary is such a party.

Cancellation or modification of the 8850 and 9910 Leases cannot be

accomplished absent the Secretary of the Interior. Gila River lndian Cmty., 91

_6 Consistent with its obligations under Rule 19, Peabody identifies the Secretary's

claimed interests. Davis v. U.S., 192 F.3d 951,957 (10th Cir. 1999), cert. denied,

542 U.S. 937 (2004). Peabody is not obliged, however, to champion these interests

or make all the arguments that the Secretary would make on these issues. See

Washington v. Daley, 173 F.3d 1158, 1167 (9th Cir. 1999).
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F.3d at 1236; Yavapai-Prescott, 707 F.2d at 1074; Pawnee, 830 F.2d at 189.

Moreover, as a general premise, a decision on the merits in this case would cause a

change in the Secretary's prescribed forms, and an overhaul of the Secretary's

approval-practice for contracts on lands of the Navajo tribe, and perhaps other

tribes, at least as it relates to tribe-specific preferences. This situation begs the

question of what does the Secretary have to say about the issues in this case? And

that question underscores the essence of why the Secretary is a necessary party.

Less there be any doubt, other courts have found that the United States is a

necessary and indispensable party under Rule 19 when tribal trust lands are at

issue. See United States v. Hellard, 322 U.S. 363, 368 (1944); Carlson v. Tulalip

Tribes of Washington, 510 F.2d 1337, 1339 (9th Cir. 1975). While the possession

and ownership of the trust lands are not specifically at issue here, a required

condition of their use is. From Peabody's perspective, the failure to comply with a

term and condition of the lease carries the harshest penalty -- the leases may be

nullified by the Secretary and the Nation. SRE 57, 60-65, 67, 69. Because of the

Secretary's pivotal role in these leases and its trustee responsibility to the

Navajos, 17 the Secretary has legally protected interests in the subject of this suit

,7 "There is no question that the United States exerts substantial control in Indian

affairs, in general, and also in certain aspects of coal mining operations as well as

coal lease administration." Navajo Nation v. United States, 68 Fed. CI. 805, 812

(2005). Moreover, the Federal Government has conceded that the Secretary owes

some measure of trust responsibility in this regard as well. Id. at 811-12.
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that cannot be protected in its absence, and consequently the Secretary is a

necessary party to this action. RE 55, ¶ 4; RE 76-77, pp. 40:13 - 42:15; RE 81-82,

pp. 61:17 - 62:13. Finally, finding the Secretary is a necessary party is consistent

with this Court's determinations that where the trustee to a trust is an absent party,

it is a necessary party that should be joined. Beverly Hills Savings & Loan Assoc.

v. Webb, 406 F.2d 1275, 1279-80 (9th Cir. 1969).

The EEOC argues the Secretary's "interest" is limited to ensuing that

"private entities do not take unfair advantage of the tribe's valuable resources."

See Opening Brief, p. 42. That argument is unconvincing. Indeed, the EEOC cites

no evidence or law for such a bold proposition. Rather, the assertion reflects that,

as it did at the district court level, the EEOC arrogates unto itself the power to

speak for the Secretary.

Perhaps the strongest case for why the Secretary is a necessary party is under

Rule 19(a)(2)(ii). In the absence of the Secretary, Peabody is subject to a risk of

inconsistent, mutually exclusive obligations that cannot be reconciled. Peabody,

like the defendant in Dawavendewa 11, is "between the proverbial rock and a hard

place." 276 F.3d at 1156. On the one hand, Peabody is an employer that must

abide by Title VII. But the Navajo preference employment provisions, required by

the Secretary, pre- and post-date the enactment of Title VII. Additionally, until

the preference issue is resolved, Peabody's hiring practices are subject to scrutiny
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by the Nation, which can enforce its own preference laws, independent of the

leases, against Peabody. While the leases give the Secretary and the Nation the

ability to void them if Peabody violates their terms, this Court has ruled in similar

cases that joint authority prevents a tribe from unilaterally terminating or

modifying a lease. See Yavapai-Prescott, 707 F.2d 1072. Therefore, Peabody

again finds itself facing irreconcilable conflicts, and worse, the conflict arises from

competing positions between two different federal agencies. Recognizing the

inability to argue otherwise, the EEOC's appeal brief offers no analysis under

Rule 19(a)(2)(ii), and the foregoing analysis alone warrants a finding the Secretary

is a necessary party. Is Under Rule 19(a)(2)(ii), the absence of the Secretary would

expose Peabody, and the Nation, to the risk of multiple or inconsistent

obligations. _9 Accordingly, the Secretary is a necessary party.

As the Secretary is a necessary party, the issue of joinder must be

considered. The EEOC cannot consent to be the plaintiff and defendant, on behalf

of the Secretary, to go forward with this action. See DFDS Seacruises (Bahamas)

is On appeal, the EEOC abandoned its argument below -- that it could speculate

what the Secretary would or would not do if Peabody breaches the leases.

19 Peabody has already notified the Nation of its potential counterclaim against the

Nation per the Nation Sovereign Immunity Act. (R.89, p.3) Peabody anticipates

that the Nation will take the position that it is immune from such a claim. Thus,

Peabody will be further prejudiced if it cannot pursue its defenses and cross claims

in the absence of the Department of Interior and the claimed sovereign immunity

of the Nation and the immunity of the Department of Interior - an additional

compelling basis for dismissal of this action.
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Ltd. v. United States, 676 F. Supp. 1193 (S.D. Fla. 1987) ("an agency of the United

States may not undertake a public duty beyond the undertaking authorized by

Congress") (citing, among others, Thompson v. United States,

592 F.2d 1104, 1110 (9th Cir. 1979)). It is simply beyond the statutory confines of

Title VII. See Tenaska Washington Partners 11, L.P. v. United States, 34 Fed. C1.

434 (Fed. CI. 1995) ("It goes without question that an agency of the Federal

Government is only empowered to act within the statutory guidelines establishing

its power and that any action exceeding its statutory authority is void.") (citing

Office of Personnel Mgmt. v. Richmond, 496 U.S. 414, 424 (1990)); see also 42

U.S.C. § 2000e-4(g)(6); 42 U.S.C. § 2000e-5(f)(1). Congress has not authorized

the EEOC to institute legal action against the federal Department of Interior. See

also 42 U.S.C. § 2000e-5(f)(1); 42 U.S.C. § 2000e-8(c); 42 U.S.C. §

2000e-4(g)(6); and § 2000e-b(1) (exempting the federal government as an

employer).

Further, this is not a situation where the Nation can represent the interests of

the Secretary. See, e.g., Navajo Tribe of Indians v. State of New Mexico, 809 F.2d

1455, 1473 (10th Cir. 1987) (finding that United States was indispensable party in

action brought by Nation where Nation and Government were adversaries, each

claiming sole title to the same land). The Secretary's interest in this matter can not

be assumed to be aligned with those of the Nation. Indeed, as other federal court
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litigation evidences, the Nation has alleged the Secretary breached its fiduciary

duties as a trustee in determining the royalty rates under the very same leases that

are at issue in this case. Navajo Nation, 68 Fed. C1. 805. Consequently, neither

the EEOC nor the Nation can speak for or represent the interests of the Secretary.

Title VII does not authorize the EEOC to pursue actions involving

governmental entities. 42 U.S.C. § 2000e-5(f)(1). Moreover, the Secretary is an

agency of the federal government, and is exempt as employer under Title VII. 42

U.S.C. § 2000e(b). Even if this situation is analogous to this Court's prior ruling --

an absent party can be joined as a Rule 19 defendant where the plaintiff seeks no

affirmative relief- no evidence suggests the Secretary has consented to join this

lawsuit. On the contrary, the Secretary has not appeared, and it is unclear how the

Secretary views the EEOC's efforts in this matter or whether it would object to

another federal agency joining it in a lawsuit. Not surprisingly, joinder of the

Secretary is not feasible as the district court correctly concluded.

3. The Secretary of Interior is indispensable under Rule 19(b);
therefore, the district court's dismissal of the lawsuit was

proper.

"A party is indispensable if in 'equity and good conscience,' the court

should not allow the action to proceed in its absence." Dawavendewa 11, 276 F.3d

at 1161 (citations omitted). Courts consider four factors in making this

determination: (1) the prejudice to any party or to the absent party; (2) whether
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relief can be shaped to lessen prejudice; (3) whether an adequate remedy, even if

not complete, can be awarded without the absent party; and (4) whether there

exists an alternative forum, ld. at 1161-62. Here, each of these factors warrants a

finding that the Secretary is indispensable.

The potential prejudice to Peabody in the absence of the Secretary's direct

participation is significant. How can the interests of the Secretary, the Nation, and

Peabody be resolved without involving the Secretary? If the judicial system

permits the EEOC to pursue its claims, due process demands that the Secretary be

brought into the process to eliminate the irreconcilable positions of two federal

agencies. 2° In addition, there is no relief that can be shaped to lessen the prejudice

to Peabody, the Nation, and the Secretary if this action proceeds. Similarly, there

is no adequate remedy, even if not complete, that can be awarded in the Secretary's

absence for the reasons discussed above.

Finally, the lack of an alternate forum does not make dismissal

inappropriate. For the Nation and Peabody too much is at stake here to allow the

case to continue absent the Secretary - Peabody has two leases and the Nation has

hundreds. Since the relief sought by the EEOC strikes at the very heart of the

validity of the Secretary's prescribed and approved leases, it is impossible to

20 Peabody recognizes the potential absurdity of having one federal agency suing

another federal agency, but that stems from the seemingly intractable dilemma of

defining the position of the United States govemment on tribe-specific

employment preferences. See also Solicitor's Brief on certiorari.
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imagine a way in which relief can be crafted to lessen the prejudice to the parties

or allow an award. Notwithstanding the lack of an alternate forum, the case must

be dismissed, and the district court did not abuse its discretion in deciding that. In

fact, the intersection of Rule 19 and federal Indian law have resulted in numerous

cases where courts dismiss a case even though no alternative forum exists.

Lomayaktewa v. Hathaway, 520 F.2d 1324 (9th Cir. 1975); Shermoen v. United

States, 982 F.2d 1312 (9th Cir. 1992); Pit River Home and Agric. Co-op Ass'n v.

United States, 30 F.3d 1088 (9th Cir. 1994).

V. The District Court Did Not Abuse its Discretion by Converting the

Nation's Motion to Dismiss into a Motion for Summary Judgment and

then Granting It.

The Nation presented multiple 12(b) theories in support of its position that

this matter should be dismissed, including lack of subject matter jurisdiction, lack

of personal jurisdiction, failure to state a claim and failure to join a necessary and

indispensable party. RE 1. Before the EEOC responded, the district court granted

the EEOC's requests to conduct limited discovery for a total of 51 of the 90 days it

requested. RE 29-31. In addition, the district court granted the EEOC permission

to conduct the deposition of former Secretary Udall regarding his involvement in

the implementation for the lease agreements that include the Navajo employment

preference provisions at issue, ld.; RE 32-41. Within the 51-day discovery period,

the parties also produced hundreds of documents and responses to interrogatories.
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After the discovery period concluded, Peabody and the EEOC both provided

responses to the Nation's motion to dismiss that included multiple affidavits and

exhibits. RE 3. Shortly thereafter, the Nation provided a Reply in support of its

motion to dismiss, which also included additional exhibits. RE 209-210.

Accordingly, based on Federal Rule of Civil Procedure 12(b)(6), if either party

presents materials outside the pleadings, the court must treat the motion to dismiss

as a motion for summary judgment. FED.R.CIv.P. 12(b)(6); see also Grove v.

MeadSch. Dist. No. 354, 753 F.2d 1528, 1632 (9th Cir. 1985).

The EEOC contends that the district court abused its discretion for the

following two reasons: (1) prior to converting the Nation's motion to dismiss into a

motion for summary judgment, the district court failed to fulfill its obligation to

notify the EEOC that it was converting the motion to dismiss; and (2) the 51-day

discovery period granted by the district court was not enough time for the EEOC to

conduct the discovery it claims was necessary to adequately respond to the

Nation's motion to dismiss. See Opening Brief, pp. 23-24. These two contentions

are not supported by the record or the law and do not meet the abuse of discretion

standard necessary for the Court to overturn the district court's ruling on the

motion to dismiss.
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A. The District Court Provided Adequate Notice to the Parties that It

was Reviewing Documents Outside the Complaint Thus Providing
Notice of its Contention to Convert the Motion To Dismiss.

The Ninth Circuit has consistently held that "notice is adequate if the party

against whom judgment is entered is fairly apprised that the court will look beyond

the pleadings, thereby transforming the motion into a motion for summary

judgment." Grove v. Mead Sch. Dist. No. 354, 753 F.2d at 1532-1533. In the

Ninth Circuit, when a party is represented by counsel, formal notice may be

unnecessary, ld. at 1533. Notice occurs when a party has reason to believe that

the court will consider matters outside the pleadings. Id. A represented party who

submits matters outside the pleadings to the judge and invites consideration is

given notice that the judge may use them to decide a motion originally noted as a

motion to dismiss, requiring its transformation to a motion for summary judgment.

ld. In Grove, notice occurred when Grove submitted matters outside the pleadings

and the court informed all parties that it would review this new evidence in its

determination of the evidence, ld.

Similar to the facts here, in Portland Retail Druggists Ass'n v. KaiSRE

Found. Health Plan, this Court found that the district court gave reasonable notice

that matters outside the pleadings were to be considered because the parties were

on notice that the three-month discovery period should be used to respond to the
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affidavit submitted in connection with the Rule 12(b)(6) motion. 662 F.2d 641,

646 (9th Cir. 1981).

Here, the district court provided the parties with reasonable and ample notice

that it may review documents outside the pleadings as early as its May 18, 2006

order granting the parties limited discovery. RE 32-41. The district court initially

granted the parties 30 days to conduct limited discovery including: (1) conducting

the deposition of former Secretary Udall regarding matters raised in his declaration

attached to the Nation's motion to dismiss; and (2) conducting limited discovery

with respect to the number of Navajo employee preference provisions in leases

between the Nation and Peabody as well as other entities operating on the Nation.

ld.

Aider that Order, the EEOC requested additional time to conduct discovery.

RE 29-30. In response to the EEOC's concerns, the Nation promptly provided the

requested lease agreements that are implicated by its motion to dismiss and

provided the EEOC with dates that former Secretary Udall was available for a

deposition, ld. Peabody cooperated by agreeing to the expedited timeline

requested by the EEOC. ld. As a result of the Nation's and Peabody's

cooperation, the district court granted another three weeks of discovery to the

EEOC, giving ample time to review responses to the discovery requests it had

issued and act accordingly, ld.
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The court's orders granting additional time to conduct discovery put all the

parties on notice that it was accepting documents outside the pleadings and may

rely on them in its decision. There was no prejudice or surprise if the district court

later chose to review exhibits and testimony outside the initial pleadings. Thus, the

district court's decision to convert the Nation's motion to dismiss into a motion for

summary judgment was not an abuse of its discretion and should be upheld by the

Court.

B. The District Court Afforded the EEOC Sufficient Time to

Conduct Discovery to Respond to the Nation's Motion to Dismiss.

The EEOC's arguments in its brief supporting why it needed additional time

to conduct discovery are unpersuasive. In its Opening Brief, the EEOC alleges that

if it had the full 90 days it originally requested to conduct discovery it could have

found evidence, other than the Taylor report stricken by the district court, to

support its contention that expenditures on the infrastructure projects Congress

identified in the Rehabilitation Act, 25 U.S.C. § 63 I, were completed several years

before the leases were entered into. See Opening Brief, p. 25. The EEOC's

argument overlooks a few important facts.

First, this case has been on the docket for more than six years. The EEOC

has had ample time to find documents. Nothing prevents the EEOC from

gathering evidence on its own to support its case.

PHX 327920155..6 _ 1



I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

Second, to the extent the EEOC claims it did not anticipate the role of the

Rehabilitation Act until it saw the Nation's motion to dismiss, that point is

unavailing. Locating documents that would support the EEOC's position on the

Rehabilitation Act can be done without formal discovery. 21 On February 17, 2006,

the Nation filed its Motion to Dismiss. SRE 158. Following two requests by the

EEOC for additional time to respond, the district court entered an order on May 22,

2006 granting the EEOC 30 days to conduct limited discovery. SRE 179, 184.

Thus, the EEOC had 94 days between the time the Nation filed its motion to

dismiss and before formal discovery began to conduct their own investigation and

research.

Third, only aider the district court held that the alleged Taylor report was not

properly authenticated, did the EEOC make the claim that they might have found

other evidence to show the absence of any Rehabilitation Act expenditures

regarding coal mining.

Fourth, the EEOC provides no evidence that whatever document that it

miffht have substituted for the Taylor report would actually support its allegations

that the infrastructure expenditures were completed before the parties entered the

8580 and 9910 Leases.

21 The Taylor report the EEOC found on the Rehabilitation Act did not come from

the other parties; it came from the EEOC's own informal discovery. SRE 309-312.
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The other discove .ry avenues that the EEOC now claims they would have

pursued include the following :

1. Seeking additional discovery from persons directly involved in the

development of the leases; and

2. Seeking additional discovery regarding the two form leases produced by

Peabody.

See Opening Brief, pp. 25-26. The EEOC fails to demonstrate how it did pursue

these two avenues of discovery, it would have supported its claims. But worse, the

record suggests the EEOC has simply failed to investigate its case diligently.

From the outset of this case, Peabody has contended the Secretary drafted,

required, and approved the tribe-specific preferences in the 8580 and 9910 Leases.

Indeed, it made precisely that argument in its original motion to dismiss filed on

February 1, 2002. SRE 5-11. The EEOC has been on notice for over five years

that the Secretary's involvement in the leases was an issue. The EEOC could have

used that time to find witnesses, form leases, and other evidence that might help its

cause, and the fact that the Nation and Peabody found evidence supporting its

defenses should not have come as a surprise to the EEOC. Formal discovery is not

required to invest time learning more about the Secretary's role in the leases.

Nevertheless, even if the EEOC elected to investigate only after the Nation filed its

motion in February 2006, the EEOC had ample time to find support for its cause.
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The Nation's motion to dismiss attached former Secretary Udall's

declaration, and that document put all the parties on notice -- if it had __ up to

that point -- that former Secretary Udall and his department were heavily involved

in drafting and approving Leases 8580 and 9910. (Id. at 44.) The EEOC was fully

aware that Secretary Udall's time in office as Secretary of the Interior ended more

than 38 years ago and that his recollection on several points and details may be

incomplete. If the EEOC was disappointed in former Secretary Udall's

recollection, it could have asked the district court after his deposition for more time

to take other depositions. Indeed, the EEOC never requested the depositions of

anyone else in the Department of the Interior during discovery. RE 195-211.

The EEOC's second reason supporting its purported need for additional time

to conduct discovery relates to the EEOC's desire to test the accuracy of Peabody's

assertion that the two leases at issue were based on Secretary of Interior-prescribed

forms. See Opening Brief, p. 27. These form leases are public documents and can

be found in treatises that are available to the public. 22 Peabody originally produced

these form leases in response to the EEOC's discovery requests, but nothing

foreclosed the EEOC from gathering information about the forms in the last six-

plus years. And that Peabody might rely on them was not surprising. Peabody

22 See Peter C. Maxfield, Mary Frances Dieterich, Frank J. Trelease, NATURAL

RESOURCES LAW ON AMERICAN INDIAN LANDS, 239-305 (1977).
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produced the Secretary's prescribed form leases nearly a month before it attached

them to its brief in the district court. SRE 316-343.

The EEOC is unable to show prejudice by the district court not affording

them more time to conduct discovery. The only potential prejudice stems from the

EEOC's own lack of diligence and expediency in pursuing discovery, formally and

informally. Thus, the district court did not abuse its discretion in converting the

motion to dismiss into one for summary judgment because it gave the EEOC notice

and a reasonable opportunity to muster support for its case.

VI. The District Court Did Not Abuse Its Discretion in the Challenged

Evidentiary Rulings.

A district court's grant or denial of a motion to strike evidence is reviewed

for an abuse of discretion. El Pollo Loco, Inc. v. Hashim, 316 F.3d 1032, 1038

(9th Cir. 2003). Discretion is abused when the judicial action is 'arbitrary, fanciful

or unreasonable' or 'where no reasonable person would take the view adopted by

the trial court.'" Id. (citing United States Cellular lnv. Co. of L.A., Inc. v. GTE

Mobilnet, Inc., 281 F.3d 929, 934 (gth Cir. 2002)). If after exploration of a

document sought to be admitted as evidence the court has valid concerns about its

authenticity, it is not an abuse of discretion to exclude it from evidence. Burgess v.

Premier Corp., 727 F.2d 826, 834 (gth Cir. 1984). Where the district court has

listened to, considered, and either granted or rejected a proponent's contentions in
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support of a motion to stxike, no abuse of discretion has occurred. E1 Polio Loco,

Inc., 316 F.3d at 1041.

A. The District Court Properly Denied the EEOC's Motion to Strike

the Secretary's Prescribed Lease Forms.

The district court correctly ruled Peabody's Exhibits D & E - the Secretary's

prescribed lease forms - were properly authenticated. RE 5. Under Rule

901(b)(1), testimony of the witness with knowledge is sufficient to establish the

authenticity of the document. FED.R.CIV.P. 901 (B)(1). Further, under Rule 902(5),

the Secretary's-prescribed leases are self-authenticating. FED.R.CJv.P. 902(5).

See e.g., U.S. v. Dibble, 429 F.2d 598, 602 (9th Cir. 1970); see also Chandler v.

U.S., 378 F.2d 906-909 (9th Cir. 1967). Peabody presented evidence of both

publication and of a witness, Gregory Leisse, with personal knowledge of the

document's authenticity. RE 5-7. The Court concluded, in its best judgment, that

Gregory Leisse was personally familiar with the document and could accurately

attest to its authenticity, and that the Exhibits were in fact forms appearing in the

appendix to the treatise "Natural Resources Law on American Lands." The district

court's discretion in that determination is sound and should not be overturned on

appeal absent a showing in the record that there is competent evidence to refute it.

U.S.v. Munoz, 16 F.3d 1116, (llth Cir. 1994) cert. denied, 513 U.S. 852 (1994);

see also Meadows & Walker Drilling Co. v. Phillips Petroleum Co., 417 F.2d 378

(5th Cir. 1969).
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The EEOC has not presented any evidence that casts doubt on the

authenticity of the exhibits, nor has it demonstrated how it was prejudiced by the

denial of its motion to strike them. Evidentiary rulings are reviewed for an abuse

of discretion, and will not be reversed absent some prejudice. City of Long Beach

v. Standard Oil Co. of California, 46 F.3d 929, 936 (9th Cir. 1995). Consequently,

the district court's refusal to strike Exhibits D & E withstands scrutiny on appeal.

The district court also correctly denied the EEOC's relevance objection to

Peabody Exhibits D & E. RE 5-7. Federal Rule of Evidence 401 defines relevant

evidence broadly as "evidence having any tendency to make the existence of any

fact that is of consequence to the determination of the action more probable or less

probable than it would be without the evidence." In re Ewell, 958 F.2d 276, 281

(9th Cir. 1992); see also Spatafore v. U.S., 752 F.2d 415,419 (9th Cir. 1985).

One issue central to a determination of the action in the case is the

implementation of the coal leases on the Nation's lands. Peabody contends that the

Department of the Interior prescribed and approved the form that was the model

for the 8580 and 9910 Leases. That argument corresponds with the language of the

pertinent federal regulation at the time the leases were originally signed. See n.7

and accompanying text supra. The deposition testimony of former Secretary Udall

aligns with that position. SRE 244. (R.119, Ex. A, pp.50:9-55:11) Based on that

testimony and the content of the leases in Exhibits D & E, the Court concluded that
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the form leases had probative value regarding the Secretary's involvement in the

implementation of the leases at issue in the case and thus were relevant to the

proceedings. Thus, the district court exercised sound judgment in its denial of

EEOC's Motion to Strike Exhibit's D & E, and its decision should not be

overturned on appeal.

B. The District Court's Decision to Strike EEOC's Exhibit 9 was a

Proper Exercise of Judicial Discretion.

A district court has discretion to determine the authenticity of documents

and that determination should not be overturned on appeal absent a showing that

there is no competent evidence in the record to support it. El Polio Loco, lnc. v.

Hashim, 316 F.3d 1032 (9th Cir. 2003). An official record is authenticated by the

testimony of a witness who knows and attests to the facts stated in the document.

U.S.v. Dibble, 429 F.2d 598, 602 (9th Cir. 1970). The affiant must have personal

knowledge of the document's authenticity to authenticate it. ld. A document is

not authenticated simply by attaching it to an affidavit even if the affiant is a

government official, ld.," see also In re Leijfheit, 53 B.R. 271 (Bankr. S.D. Ohio

1985) (custodian of records testimony that document appeared to be a true and

correct copy of a report she maintained in her database and with which she was

personally familiar and recognized was inadequate to authenticate the report

pursuant to FED.R.EVlD. 901 and report was inadmissible). The district court
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determined on record that evidence presented by both the EEOC and the Nation to

strike EEOC Exhibit 9: the ruling should stand on appeal.

The Nation moved to strike EEOC Exhibit 9 -- a purported report from the

Theodore W. Taylor, Assistant to the Commissioner Bureau of Indian Affairs.

SRE 208. 23 The district court agreed with the Nation that the handwritten notations

on Exhibit 9 indicated that it may only be a draft and thus called into question the

document's authenticity. RE 4. The EEOC offered the declaration of EEOC

Librarian Holly Wilson to support Exhibit 9's authenticity. SRE 309-312. In her

declaration Ms. Wilson testified that in her capacity as EEOC Librarian she located

the report through the catalog of the Library of the United States Department of the

Interior, and that database identified the author as Theodore W. Taylor. SRE 311,

113.

After it considered the arguments from counsel and after examining

Exhibit 9, the district court concluded that the handwritten notations on Exhibit 9

were sufficient to call into question the document's authenticity. RE 4.

Consequently, the district court struck Exhibit 9 from the EEOC's Response.

Because there is competent evidence in the record to support the district court's

23 The EEOC argues on appeal the documents fits with the public record exception

to the hearsay rule. See Opening Brief, pp. 48-49. The district court's decision,

however, was clear that a "pulled together" documents perhaps referencing another

"final draft" did not meet the standards for authenticity. Accordingly, the district

court did not rely on the hearsay rule in striking the report. RE 3.
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discretion upon which its judgment is based, its decision to strike EEOC Exhibit 9

should not be overturned on appeal. El Polio Loco, lnc. v. Hashim, 316 F.3d 1032

(9th Cir. 2003).

VII. Conclusion.

Based on the foregoing, the district court properly dismissed this case. The

district court saw correctly that the EEOC's Amended Complaint impermissibly

seeks affirmative relief against the Nation. That conclusion takes the case outside

of this Court's prior holding, and it compels a dismissal because the Nation cannot

be joined under Title VII or Rule 19. To empower the EEOC to do otherwise

would violate the Rules Enabling Act. The district court also correctly recognized

that federal law authorizes tribe-specific preferences, and consequently the EEOC

cannot state a claim under Title VII.

In the alternative, the district court also properly dismissed the case for the

EEOC's failure to join the Secretary of Interior under Rule 19. The EEOC does

not and cannot dispute that the Secretary cannot be joined, and so it argues only

that the Secretary is neither necessary nor indispensable. But the mountain of

evidence Peabody and the Nation presented below show the Secretary had an

integral role in Peabody's coal mining leases. Coupled with its continuing

administration of and jurisdiction over the leases, the Secretary, as a trustee, has a
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legal interest in the leases. Therefore, the district court did not abuse its discretion

in determining the Secretary's absence warranted dismissal.

Further, the district court's decisions to strike the Taylor report and to admit

the Secretary of Interior's prescribed form leases were a proper exercise of judicial

discretion. The EEOC has not demonstrated any prejudice resulting from the

district court's challenged evidentiary rulings, nor has it presented any argument or

evidence that calls into question the competency of the record evidence upon

which the district court's decision was based. Thus, the district court's evidentiary

rulings should not be overturned on appeal. Accordingly, for the foregoing

reasons, the Court should affirm the district court's dismissal of the case.
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STATEMENT REGARDING RELATED CASES

Pursuant to Ninth Circuit Rule 28-2.6, there are no known related cases to

this appeal pending in this Court.
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Peabody Westem Coal Company's Response Brief were Served thisc__/___._day of

September, 2007, via Federal Express, on:

Ronald S. Cooper

Carolyn L. Wheeler
Lorraine C. Davis

Susan R. Oxford

U.S. Equal Employment Opportunity Commission
1801 L Street, NW Room 7010

Washington, D.C. 20507

Attomeys for Plaintiff-Appellant

Tod F. Schleier, Esq.

Bradley H. Schleier, Esq.

James M. Jellison, Esq.

Schleier, Jellison & Schleier, P.C.
3101 North Central Avenue, Suite 800

Phoenix, Arizona 85012

Attorneys for Applicant in Intervention Delbert Mariano
and Thomas Sahu

Paul E. Frye, Esq.

Lisa Enfield, Esq.

Frye Law Firm, P.C.

10400 Academy N.E., Suite 310

Albuquerque, NM 87111

Attorneys for Rule 19 Defendant Navajo Nation
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and that an original and 15 copies of the Appellee Peabody Western Coal

Company's Response Brief, were mailed this c_/_ day of September, 2007, via

Federal Express, to:

Office of the Clerk

United States Court of Appeals
95 Seventh Street

San Francisco, California 94103-1526
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