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SUMMARY OF ARGUMENT

Conceding that Congress has not abrogated Oklahoma's Eleventh Amendment

immunity for this action, the Osage Nation instead urges the Court to recognize a

judicially created exception to Eleventh Amendment immunity for tribes to pursue

sovereignty litigation against states. But no such exception exists, and neither is one

possible under prevailing constitutional doctrine. The Supreme Court has made plain

that only Congress can abrogate the states' sovereign immunity, and that it has only

limited powers to do so. No possibility exists that the federal courts' Article III powers

give them the power to abrogate state immunity to protect federal interests, tribal

interests, or any other interests. As a result, this action is barred by Oklahoma's

sovereign immunity.

To proceed with its suit against the state officers, the tribe attempts to invoke the

rule of Ex parte Young. But the Young doctrine cannot be used to permit federal courts

to hear actions that substantially implicate the sovereignty interests of a state, and this

case does just that. Although the tribe describes this as a "mere tax case," and

otherwise attempts to downplay the nature of the relief it is requesting, it is asking for a

judicial determination that all of Osage County is its formal reservation. Plainly, such

a ruling would have impacts on Oklahoma's sovereignty far beyond the area of state

income taxation.

The tribe argues that its jurisdiction in Oklahoma pre-dated statehood, that the



federal government has special interests in the area of tribal relations, and that it prefers

a federal forum. But none of these arguments are relevant to a proper Eleventh

Amendment analysis, and none are relevant to an application of Young.

This action is precisely the kind of case against states that the rule of Young was

narrowed to prevent. This Court should reverse the trial judge's ruling, and honor

Oklahoma's prerogative as a sovereign to have claims substantially implicating its

sovereignty heard in its own courts.

ARGUMENT & AUTHORITIES

I. THE TRIBE'S THEORY OF A JUDICIAL ABROGATION

OF STATE SOVEREIGN IMMUNITY IS CONTRARY TO

ELEVENTH AMENDMENT DOCTRINE

Skipping or ignoring all of the fundamentals of an Eleventh Amendment

analysis, the Osage Nation instead contends that the "Eleventh Amendment is not an

issue when an Indian Tribe seeks to enjoin state taxation in federal court under 28

U.S.C. § 1362." (Resp. Br. at 13.) But no decision of the Supreme Court or

otherwise makes such a holding, and this argument is contrary to the body of Eleventh

Amendment law that has emerged since Seminole Tribe of Florida v. Florida, 517 U.S.

44, 116 S. Ct. 1114 (1996). To the extent that it was in doubt before Seminole Tribe, it

is now plain that the states' sovereign imnmnity is a constitutional bar to every federal

action filed against a state, and that this immunity can be abrogated only by an express

act of Congress done pursuant to its limited powers. There can be no judicially created



exception to the Eleventh Amendment, as the tribe suggests,for suits involving tribal

challengesto statetaxation.

A. The Osage Nation Concedes This Is An Action "Against the State"

Under the Prevailing Eleventh Amendment Analysis

The ultimate question in any Eleventh Amendment analysis is whether a suit is

"against the state," and the Osage Nation concedes that this case is just such an action.

The tribe, having named the "State of Oklahoma," the Oklahoma Tax Commission, and

the members of the Commission as party defendants, offers no legal justification for

how such a suit could be anything but an action "against the state." The relief sought--

a declaration that all of Osage County is a formal reservation--alone makes this a case

"against the state" and thus barred by sovereign immunity. As a result, this suit cannot

proceed unless Congress has abrogated Oklahoma's Eleventh Amendment immunity.

The recent decisions in Seminole Tribe and other cases make clear several

important principles concerning state sovereign immunity, including (1) that the states'

immunity from suit is a constitutional protection, (2) that Congress may abrogate this

' The tribe named the State of Oklahoma and the state's taxation arm, the

Oklahoma Tax Commission, as party defendants, and these claims plainly should have been

dismissed. See, e.g., Kentucky v. Graham, 473 U.S. 159, 167 n.14, 105 S. Ct. 3099, 3106

n.14 (1985) (noting "[u]nless a State has waived its Eleventh Amendment immunity or

Congress has overridden it... a State cannot be sued directly in its own name, regardless of

the relief sought"); Alabama v. Pugh, 438 U.S. 781,781-82, 98 S. Ct. 3057, 3057-58 (1978)

(per curiam) (holding suit against state and state agency barred absent consent); Fort Belknap

Indian Community v. Montana, 793 F. Supp. 949, 950 n.2 (D. Mont. 1992) (applying same

rule to tribal suit), rev'd on other grounds, 43 F.3d 428 (9th Cir. 1994). That the tribe

continued to name the state as a party defendant even after the state parties asserted the defense

of sovereign immunity serves only to underscore that the true nature of this action is that it is

one "against the state."



immunity only through express and unequivocal language, and (3) that Congress has

only limited powers--its powers under the enforcement clause of the Fourteenth

Amendment--to do so. See, e.g., Alden v. Maine, 527 U.S. 704, 728-31, 119 S. Ct.

2240, 2254-55 (1999); Seminole Tribe, 517 U.S. at 55-56, 65, 72, 116 S. Ct. at 1123,

1128, 1131-32. These decisions make clear that abrogation is no mere procedural

hurdle, but rather is part of the protection of the states' constitutionally secured

immunity. See id., 517 U.S. at 55-56, 116 S. Ct. at 1123.

The only statute involved in this analysis that even conceivably might provide a

basis for an abrogation argument is 28 U.S.C. § 1362, a general jurisdictional statute.

But the Supreme Court has held that § 1362--as well as other general authorizations for

suits in federal court--does not abrogate the states' sovereign immunity. Blatchford v.

Native Village of Noatak, 501 U.S. 775, 786, 111 S. Ct. 2578, 2585 (1991) (holding

§ 1362 "does not reflect an 'unmistakably clear' intent to abrogate immunity"). Section

1362 can provide subject matter jurisdiction for an action filed by a tribe to proceed in

federal court. However, sovereign immunity is an entirely different doctrine than

See Blatchford, 501 U.S. at 786 n.4, 111 S. Ct. at 2585subject matter jurisdiction.

n.4.

Having sued the "State of Oklahoma" along with a state agency and state

officers, having sought relief that implicates substantial state sovereignty interests, and

having no basis for demonstrating that Congress has validly abrogated Oklahoma's



immunity for this suit, the Osage Nation concedes the obvious, namely, that it is "not

relying on any statute that would serve to abrogate state immunity." (Resp. Br. at 13.)

In effect, the Osage Nation thereby concedes that under an application of prevailing

Eleventh Amendment doctrine, and absent some exception, its suit is barred by

Eleventh Amendment immunity.

In general, the tribe dismisses the state parties' treatment of the relevant

constitutional principles and protections as an "extensive jurisprudential background on

Eleventh Amendment immunity," and it apparently wants the Court to view all of this

discussion as irrelevant. (Resp. Br. at 13.) But Seminole Tribe and other recent

decisions of the Supreme Court have clarified a number of points concerning state

sovereign inununity, and it is now understood to be a constitutional principle as well as

a structural principle in Our Federalism. See Alden, 527 U.S. at 728-31, 119 S. Ct. at

2254-55; Seminole Tribe, 517 U.S. at 72, 116 S. Ct. at 1131-32. State sovereign

immunity cannot be regarded simply as a common law doctrine that can be overridden

easily by Congress to serve federal interests. Compare Seminole Tribe, 517 U.S. at 72,

116 S. Ct. at 1131-32 (Rehnquist, C.J.), with 517 U.S. at 130-42, 116 S. Ct. at

1159-65 (Souter, J., dissenting).

Congress's power to abrogate state sovereign immunity, and the requirement that

it must do so through "unmistakably clear" legislation are components of an attribute of

state sovereignty that was incorporated into the Constitution. The tribe has no answer



to any of this--it does not even deny that this action is "against the state'--because it

cannot satisfy the most fundamental requirements for such an action to proceed.

B. Moe and Blatchford Do Not--and Cannot--Provide a Judicially

Created Exception to the Bar of State Sovereign Immunity

Lacking any argument under recognized Eleventh Amendment doctrine, the

Tribe proposes the theory that the courts have crafted an exemption for suits filed by

tribes against states that challenge the imposition of state taxes. There are a number of

obvious problems with this argument, not the least of which is that it could lead to

numerous judicial exceptions to the Eleventh Amendment that would defeat the purpose

of the immunity altogether. Just as importantly, the federal courts do not have the

power to override this important constitutional principle.

The decision in Seminole Tribe underscored that even Congress has only limited

powers--its powers under the Enforcement Clause of the Fourteenth Amendment--to

abrogate the immunity of nonconsenting states from suit. Seminole Tribe, 517 U.S. at

63-66, 116 S. Ct. at 1127-28; see also, e.g., Ellis v. University of Kansas Medical

Ctr., 163 F.3d 1186, 1195-96 (10th Cir. 1998) (noting Congress has the power to

abrogate Eleventh Amendment immunity only under the Fourteenth Amendment); U.S.

Const. amend. XIV, § 5 (West 1987). But the Eleventh Amendment restricts not only

Congress's Article I powers, but at the same time it also limits the Article III powers of

the federal courts. See Seminole Tribe, 517 U.S. at 72-73, 116 S. Ct. at 1131-32

(holding the "Eleventh Amendment restricts the judicial power under Article III, and

s

6



Article I cannotbe usedto circumvent the constitutionallimitations placedupon federal

jurisdiction").

It is establishedthat nonconsentingstatesare immune from suits fried by Indian

tribes. Blatchford, 501 U.S. at 782, 111 S. Ct. at 2583; see also Alden, 527 U.S. at

728, 119 S. Ct. at 2254 (noting previous holding). It is also plain that not even federal

supremacy in the .area of Indian affairs is sufficient to overcome Eleventh Amendment

immunity. See Seminole Tribe, 517 U.S. at 72, 116 S. Ct. at 1131. If the federal

courts had the power to override the states' immunity, there are numerous areas of

federal interest and control, not the least of which is Indian affairs, that could be used

to justify creating exemptions and exceptions. Ultimately, the result might be that

states could be sued in federal courts whenever important federal interests were

involved, and this would defeat the immunity entirely.

Far from explaining how the federal courts could override a constitutional

immunity, the tribe points only to Moe v. Confederated Salish & Kootenai Tribes, 425

U.S. 463, 96 S. Ct. 1634 (1976), a decision that did not address Eleventh Amendment

issues at all. 2 The question in Moe was whether 28 U.S.C. § 1341--which prohibits

z As the decision itself notes, Moe was addressed only to subject matter

jurisdiction. Moe, 425 U.S. at 470, 96 S. Ct. at 1639-40 (noting issue was "whether the

District Court was prohibited from entertaining jurisdiction over these cases"); see also

Confederated Salish & Kootenai Tribes v. Moe, 392 F. Supp. 1297, 1301-05 (D. Mont. 1975),

aft'd, 425 U.S. 463 (1976) (identifying issue as involving subject matter jurisdiction). The

Supreme Court made this clear in its later decision in Blatchford, which did address state

sovereign immunity. Blatchford, 501 U.S. at 785 n.3, 111 S. Ct. at 2584 n.3 (noting that

"since [the state in Moe] had not objected in this Court on sovereign immunity grounds, its



federal suits to enjoin state taxation--was a barrier to the tribe's suit challenging state

taxation. The Supreme Court concluded that § 1362--which confers subject matter

jurisdiction on federal courts for suits brought by tribes--permitted the suit, the

prohibitions of § 1341 notwithstanding. Its basic rationale was that for jurisdictional

purposes§ 1362gives tribes "accessto federal courts.., at least in somerespectsas

broad asthat of the United Statessuing asthe tribe's trustee." Moe, 425 U.S. at 473,

96 S. Ct. at 1641.

Some 15 years later in Blatchford the Supreme Court rejected the argument that

§ 1362, despite its broad jurisdictional reach, abrogates the states' sovereign immunity.

The Court explained that "Moe did not purport to be saying that § 1362 equated tribal

access with the United States access' generally, but only in 'at least some respects,' or

'in certain respects.'" 501 U.S. at 784, 111 S. Ct. at 2583-84 (emphasis & citations

omitted). The Court continued:

Respondents now urge us, in effect, to eliminate this limitation utterly--

for us it is impossible to imagine any more extreme replication of the

United States' ability to sue than replication even to the point of allowing

unconsented suit against state sovereigns. This is a vast expansion upon

Moe. Section 1341, which Moe held § 1362 to eliminate in its application

to tribal suits, was merely a limitation that Congress itself had created--

committing state tax-injunction suits to state courts as a matter of comity.

Absent that statute, state taxes could constitutionally be enjoined.

The obstacle to suit in the present case, by contrast, is a creation

not of Congress but of the Constitution. A willingness to eliminate the

immunity had been waived and was not at issue"); see also Western Shoshone Bus. Council v.

Babbitt, 1 F.3d 1052, 1058 (10th Cir. 1993) (noting Moe had addressed the jurisdictional

aspects of § 1362).



former in no way bespeaksa willingness to eliminate the latter, especially
when limitation to "certain respects"hasexplicitly beenannounced.

Blatchford, 501 U.S. at 784-85, 111 S. Ct. at 2584 (citations omitted).

In other words, the Court simply acknowledged that it had construed § 1362 as

"eliminating" the "obstacle" of § 1341 in a jurisdictional context, but that Eleventh

Amendment immunity presented a constitutional bar that could not be overcome. Far

from carving out an "exception" from sovereign immunity for tribal challenges to state

taxes, in this language the Supreme Court actually rejected the tribes' argument that the

United States' ability to sue states should be "replicated" for or conferred on tribal

governments through § 1362.

The Osage Nation takes language from a decision (Moe) that permitted subject

matter jurisdiction under § 1362 over tribal challenges to state taxation, and erroneously

extends it to a decision (Blatchford) that specifically rejected the argument that access to

federal courts afforded to tribes through § 1362 could overcome the states' immunity

from suit. 3 Whatever logic the tribe uses, the bottom line of its theory is that the

Supreme Court in Blatchford endorsed a judicial abrogation of the states' sovereign

immunity, and this conclusion is neither supported by the text of the decision nor by

3 The tribe makes the point that Moe has never been expressly overruled, and its

holding concerning § 1341 seemingly continues to be valid as a jurisdictional principle. But

sovereign immunity jurisprudence has advanced substantially since Moe. Because the Moe

decision is addressed solely to subject matter jurisdiction, there was no reason for the Supreme

Court to expressly overrule it in Seminole Tribe or in any of the other recent decisions

addressed to Eleventh Amendment immunity. The tribe's contention on this point only serves

to emphasize that it is misapplying Moe in the context of state sovereign immunity.



constitutional doctrine.4

C. This Court's Line of Decisions Beginning with Pierce Should Not Be

Read to Conflict with Controlling Eleventh Amendment Doctrine

Carrying its theory of judicial abrogation a step further, the Osage Nation urges

the same erroneous reading of this Court's recent decisions concerning tribal challenges

to state taxation that it attempts to give to Blatchford. The most obvious problem with

this argument is that it urges an interpretation of this Court's decisions, including Sac &

Fox Nation of Missouri v. Pierce, 213 F.bd 566 (10th Cir. 2000), and Winnebago Tribe

of Nebraska v. StovaU, 341 F.3d 1202 (10th Cir. 2003), that directly conflicts with the

principles enunciated in Seminole Tribe and other recent Supreme Court decisions. It is

not, however, necessary to interpret these decisions as being in conflict with the

Supreme Court's Eleventh Amendment jurisprudence, and the Court should not do so.

In Pierce, which reviewed the issuance of an injunction halting the collection of

state motor fuel taxes against a tribe, the panel rejected a state official's Eleventh

Amendment arguments. 213 F.3d at 569-70, 572-73. However, much of the

discussion in the decision relates to Moe and § 1362, and the panel stated that it was

4 To abrogate the states' immunity from suit, Seminole Tribe and other decisions

teach that there must be a congressional action--a statute--that clearly and "unmistakably"

evidences an intent to abrogate the states' Eleventh Amendment immunity, and that it must be

taken pursuant to a valid exercise of Congress's Fourteenth Amendment powers. See 517 U.S.

at 55-58, 116 S. Ct. at 1123-24. Setting aside the fact that the Supreme Court has held that

§ 1362 does not abrogate Eleventh Amendment immunity, and setting aside the lack of any

valid constitutional authorization for an abrogation in this instance, the only possible

explanation of the tribe's construction of § 1362 is that it permits suits against states even in
the face of the Eleventh Amendment.

10



declining to addressthe Ex parte Young doctrine at all because "we conclude we have

jurisdiction to reach the merits of this case under 28 U.S.C. § 1362." 213 F.3d at 572-

73 & n.3 (emphasis added). Read as a decision that turned on jurisdiction under

§ 1362, Pierce is consistent with Moe.

The tribe also points to Stovall, which, like Pierce, also involved an injunction

prohibiting enforcement of state motor fuel taxes against a tribal corporation. But in

Stovall, the panel held that the state parties had not properly preserved their Eleventh

Amendment defense. Id. at 1206-07. Addressing the state parties' arguments in the

alternative, the panel noted the discussion in Moe, Blatchford, and Pierce regarding

§ 1362. Id. at 1206-07. The panel noted that "to the extent it is relevant here" the

action would have been permitted to proceed under the Ex parte Young exception to

Eleventh Amendment immunity. Id. at 1207. But the discussion in Stovall decision

about § 1362 and the Young doctrine was, at most, an alternative holding, and as such

was dicta. 5

5 As this Court has noted, dicta are "statements and comments in an opinion

concerning some rule of law or legal proposition not necessarily involved nor essential to

determination of the case at hand." Rohrbaugh v. Celotex Corp., 53 F.3d 1181, 1184 (10th

Cir. 1995). In other words, dictum is "a statement in a judicial opinion that could have been

deleted without seriously impairing the analytical foundations of the holding--that, being

peripheral, may not have received the full and careful consideration of the court that uttered

it." United States v. Crawley, 837 F.2d 291, 292 (7th Cir. 1988). Either way, it is well

established that "[b]road language in an opinion, which language is unnecessary to the court's

decision, cannot be considered binding authority." Smith v. Orr, 855 F.2d 1544, 1550 (Fed.

Cir. 1988)). Since the panel in Stovall ruled that the state parties had not preserved their

Eleventh Amendment defense, the discussion that followed cannot have been either essential or

necessary to the holding of the case.

11



Essentially, the tribe seizes on statements of general rules and alternative

holdings in Pierce and Stovall and urges that they are controlling in this case. But both

of those cases presented different facts and different legal arguments. Both Pierce and

Stovall considered injunctions prohibiting narrow categories of state taxes, and neither

addressed the types of far-reaching sovereignty claims that the Osage Nation has

asserted in this case. Neither of those decisions discuss the parties' Eleventh

Amendment arguments in extensive detail. But, they do make clear that neither of

those cases addressed the key legal questions that have been raised in this case,

including the arguments the tribe makes concerning judicial abrogation under § 1362,

the applicability of the Young doctrine to case seeking a determination that an entire

county is a formal reservation, and other issues.

In sum, neither Moe nor Blatchford nor this Court's recent decisions flatly hold,

nor can they hold, that § 1362 can be used to overcome the states' immunity from suits

brought by Indian tribes. Not only do these decisions not make such a holding, but it is

not possible, contrary to what the tribe urges, for the federal courts to create an

"exception" to an immunity incorporated into the Eleventh Amendment.

defense, the discussion that followed cannot have been either essential or necessary to the

holding of the case.

12



II. DESPITE ITS ATTEMPT TO DOWNPLAY ITS CASE,

THE TRIBE IS SEEKING TO DIVEST OKLAHOMA

OF SUBSTANTIAL SOVEREIGNTY

Since it is barred by Oklahoma's immunity from suit, the only possible way this

litigation could proceed would be if it could fall within the legal fiction of Ex parte

Young. The tribe argues that the Young rule is applicable simply because it is seeking

prospective injunctive relief against the members of the Oklahoma Tax Commission.

But while this kind of "prima facie" case (as the tribe describes it) for Young might

once have been sufficient to invoke the doctrine, the Supreme Court has made very

clear that Young can no longer be used for litigation by tribal governments and others

that seeks to divest states of sovereignty and jurisdiction. Although the Osage Nation

tries to downplay this as a "mere tax case," the relief it seeks unquestionably would

divest Oklahoma of substantial sovereignty--which the state has exerted since

statehood--over Osage County, and its taxation claims are only secondary claims at

The Relief the Osage Nation Is Seeking Is More Intrusive on

Oklahoma's Sovereignty Than That Reviewed in Coeur d'Alene Tribe

The Supreme Court's decisions in Seminole Tribe and Idaho v. Coeur d'Alene

Tribe ofldaho, 521 U.S. 261, 117 S. Ct. 2028 (1997), "mark a significant narrowing

of the scope" of the Young doctrine. ANR Pipeline Co. v. Lafaver, 150 F.3d 1178,

1189 (10th Cir. 1998). In particular, the Coeur d'Alene Tribe decision substantially

narrowed Young by "imposing an important new requirement'--namely, that "federal
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courts must examinewhether the relief being soughtagainsta state official 'implicates

special sovereigntyinterests'" of the state. 150 F.3d at 1190. Trying to keep the focus

on the now-superseded statement of Young, the tribe incorrectly characterizes the Coeur

d'Alene Tribe decision as nothing more than a "narrow exception" to the Young

doctrine." (Resp. Br. at 24.) But, in fact, Coeur d'Alene Tribe is an integral part of

the Young doctrine, and it is controlling in this analysis.

In Coeur d'Alene Tribe, a tribal government and several of its members sued the

State of Idaho to establish ownership and related rights over the submerged bed and

lands of a lake, and the implications of such relief plainly would have divested the state

of sovereignty and jurisdiction well beyond ownership of the lake bed. 6 Refusing to

permit the case to proceed under Young, the Supreme Court essentially drew the line on

the expansive use of the doctrine in litigation that impacts state sovereignty. The

overall rationale was simple: It is one thing to permit a tribal government to enjoin

state officials from engaging in ongoing violations of federal law in the realm of

taxation, and it is another to permit Young to be used to attack state sovereignty and

jurisdiction.

In drawing this line, the Supreme Court noted that the relief sought against the

State of Idaho

6 As is the Osage Nation's suit, the tribe's action in Coeur d'Alene was barred by

state sovereign immunity, and so it could proceed in federal court, if at all, only under the

Young exception. Id. 521 U.S. at 268-69, 117 S. Ct. at 2033-34.
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• would have shifted "substantially all benefits of ownership and control" of

the lake bed from the state to the tribe, and thus the action was "the

functional equivalent" of a quiet title action, which otherwise would have

barred in federal courts;

• necessarily included a determination that "the lands in question are not

even within the regulatory jurisdiction of the State";

• would have barred state officials from "exercising their governmental

powers and authority" over the lands at issue; and

• would "diminish, even extinguish, the State's control over a vast reach of

lands and waters long deemed by the State to be an integral part of its

territory."

Id. 521 U.S. at 282, 117 S. Ct. at 2040. 7 In general, the majority in Coeur d'Alene .

Tribe refused to permit an application of the Young exception because the state's

"sovereign interest in its lands and waters would be affected in a degree fully as

intrusive as almost any conceivable retroactive levy upon funds in its treasury." Id.

521 U.S. at 287, 117 S. Ct. at 2043.

The relief the Osage Nation is seeking is not materially different than the type of

relief analyzed in Coeur d'Alene Tribe, and its effect would be even more intrusive on

Oklahoma's sovereignty. As a practical matter, tribe is seeking to accomplish

something not unlike a quiet title action concerning its claimed rights over its historical

reservation. A declaration by a federal court that Osage County is and was a

reservation for purposes of 18 U.S.C. § l151(a) would have both immediate and

long-range impacts on the state's powers of taxation, its civil and civil regulatory

7 This rationale, in the opinion of the Court by Justice Kennedy, was adopted by

five justices. See 521 U.S. at 262-63, 2031.
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jurisdiction, and in manyother areas. It alsowould impactother governmentalentities,

including the countyand municipalities,s

The tribe's main answerto Coeur d'Alene Tribe is that its requested relief is not

intrusive because it is "not seeking to transfer ownership rights over any part of Osage

County, Oklahoma, from the State to the Nation." (Resp. Br. at 27.) But the suit in

Coeur d'Alene was not barred solely on the basis of a possible transfer of ownership

interests. Rather, the analysis in Coeur d'Alene Tribe was based on the overall impact

of the tribe's claims on state sovereignty. There can be no question that the Osage

Nation's claimed relief would have even more of an effect on Oklahoma, as it relates

not just to a lake bed, but to an entire county and to numerous aspects of state, county,

and local jurisdiction.

The tribe also argues that it has a "much older and far greater status of political

s The tribe does not--because it cannot--deny that a declaration that all of Osage

County is a formal reservation for purposes of § l151(a) would have a far-reaching impact on

Oklahoma's sovereignty and jurisdiction, and it would also have an impact on non-Indians

living in Osage County. As a general rule, "'the inherent sovereign powers of an Indian tribe

do not extend to the activities of nonmembers of the tribe." Montana v. United States, 450

U.S. 544, 565, 101 S. Ct. 1245, 1258 (1981). However, within the boundaries of a

reservation a tribal government has potentially substantial jurisdiction over non-Indians and

over non-Indian lands in two main instances. First, a tribe has powers to "regulate, through

taxation, licensing, or other means, the activities of nonmembers who enter consensual

relationships with the tribe or its members, through commercial dealing, contracts, leases, or

other arrangements." Id. 450 U.S. at 565, 101 S. Ct. at 1258. Second, the tribe may exercise

authority "over the conduct of non-Indians on fee lands within its reservation when that

conduct threatens or has some direct effect on the political integrity, the economic security, or

the health or welfare of the tribe." ld. 450 U.S. at 566, 101 S. Ct. at 1258.

Overall, a judicial determination that an entire county--in this instance Oklahoma's

largest county in area--would have dramatic implications on the state's jurisdiction, authority,

and sovereignty.
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autonomyandauthority" in OsageCounty than thestate,and that thestate'sjurisdiction

over OsageCounty sincestatehoodhasbeen "unauthorizedandunlawful." (Resp.Br.

at 29.) But the tribe's argumenton this point simply assertsits theory of the merits,

and the samecould be said for the tribe's claims in Coeur d'Alene. Whether the tribe

has valid jurisdictional claims or not misses the point of Coeur d'Alene Tribe, which is

that Young cannot be used to pursue claims that ultimately will seriously impact state

sovereignty and jurisdiction, which the relief sought by the Osage Nation would.

Far from being a "mere tax case," the Osage Nation has brought a major

sovereignty action with implications well beyond the realm of state income taxation.

(Resp. Br. at 28.) In fact, its claims involving taxation are only secondary claims that

have no possible merit unless the tribe is able to have all of Osage County reclassified

as a formal reservation for purposes of 18 U.S.C. § 1151. The relief sought by the

tribe would "diminish, even extinguish, the State's control over a vast reach of lands

and waters long deemed by the State to be an integral part of its territory," and as a

Coeur d'Alene Tribe,result an application of the Young doctrine is not appropriate.

521 U.S. at 282, 117 S. Ct. at 2040.

B. Federal Supremacy in Indian Affairs and the Tribe's Preference for a

Federal Forum Are Not Relevant Factors in an Eleventh Amendment

Analysis

Aside from the considerations involved in the Coeur d'Alene Tribe analysis, the

Osage Nation makes a number of other irrelevant appeals to the Court to permit the
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case to proceed under Young. The tribe, at length, emphasizes federal primacy in the

area of Indian affairs and its desire not to litigate its claims in Oklahoma's courts. But

these considerations are not relevant in either an Eleventh Amendment analysis or a

Young analysis, and the Coeur d'Alene Tribe decision forecloses any contention that

actions by tribes seeking recognition of unextinguished aboriginal or treaty rights and

jurisdiction always belong in the federal courts. The proper focus of this analysis is the

State of Oklahoma's sovereign immunity, which gives it the prerogative to have claims

involving its sovereignty resolved in its own courts, at least in the first instance.

There is no question, as the tribe repeatedly notes, that Congress has exclusive

or plenary powers in the field of relations with Indian tribes. However, the decision in

Seminole Tribe plainly rejected the contention that the protection of federal or Indian or

tribal interests is controlling in an Eleventh Amendment analysis. The majority

explained that the "principle of state sovereign immunity embodied in the Eleventh

Amendment is not so ephemeral as to dissipate when the subject of the suit is an area,

like the regulation of Indian commerce, that is under the exclusive control of the

Federal Government." 517 U.S. 44, 72, 116 S. Ct. 1114, 1131 (1996).

Neither, for purposes of an Eleventh Amendment analysis, can nor should a

court presume that a state forum is inadequate to hear and resolve tribal claims against

states. Questions involving tribal sovereignty and jurisdiction frequently have been

resolved in Oklahoma's and other states' courts. Oklahoma's courts are open to hear
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and resolve all of the claims the tribe hasmade,not only thoseinvolving taxation but

also its claims regarding the scope of its jurisdiction under 18 U.S.C. § 1151. In fact,

as its own complaint acknowledges, the taxation questions the Osage Tribe has raised

previously were asserted by members of the tribe in administrative proceedings before

the Commission. (Aplt. App. at 24-29.) The tribe, however, cut short this process in

favor of attempting to litigate its claims in a federal forum.

The tribe does not deny Oklahoma's interest in resolving substantial claims

relating to its sovereignty. Instead, the tribe resorts to charging that there is a

"historical enmity" between the State of Oklahoma and Indian tribes, and also that the

state will intentionally violate federal law. CResp. Br. at 31.) But these charges are

nothing more than an attempt by the tribe to justify its preference for a federal forum.

The tribe's argument suggests that it has battled extensively with the state concerning

the status of its historical reservation, and nothing is further from the truth. As the

tribe itself concedes, the state has exerted jurisdiction over Osage County continuously

since statehood, and that it is the tribe, after the passage of some 97 years, that has

suddenly decided to change the status quo.

Although as sovereigns the state and tribal governments have different interests,

their modern relationship and interaction is broad and increasingly complex. The

tribe's ad hominem arguments are unfair, and they are legally irrelevant in a Young

analysis.
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C. The State Parties, Far from Defaulting Procedurally, Had a Right to

Respond Fully to the Tribe's Invocation of the Young Doctrine

Finally, the tribe urges the Court ignore all of the state parties' arguments under

the Young doctrine on a groundless contention that they were not raised in a timely

manner in the District Court. The motive behind this argument is quite transparent,

since the decision in Coeur d'Alene Tribe makes plain that attacks on a state's

sovereignty such as the tribe has made cannot proceed within the Young exception. In

response to the state's assertion of its sovereign immunity defense, the Osage Nation

asserted that its action could proceed under Young, and the state parties were entitled to

respond fully and to rely on the decisions that construe and narrow Young.

In particular, the tribe contends that the state parties should not be permitted to

rely on Coeur d'Alene Tribe and other decisions limiting Young because they did not

address them in their opening brief supporting their motion to dismiss filed in the trial

court. But in asserting the defense of Eleventh Amendment immunity, the state parties

had no obligation to anticipate and address every possible response the tribe might

make? The Young doctrine is a theory that potentially benefited the tribe--not the

9 In its original complaint, the tribe named as party defendants only the State of

Oklahoma and the Oklahoma Tax Commission, and thereby directly implicated the bar of state

sovereign immunity. (Aplt. App. at 8.) After the state parties asserted the Eleventh

Amendment defense, the tribe quickly amended the complaint to add as additional defendants

the three members of the Commission. (Aplt. App. at 19.) Again, the state parties moved to

dismiss this action, (Aplt. App. at 30), and in its response, the tribe asserted that the action

could proceed against the individual defendants under the doctrine of Ex parte Young, (APR.

App. at 46-47). Responding to the tribe's arguments under the Young doctrine, the state

parties presented the same argument based on the Coeur d'Alene Tribe decision that they have
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state--and that the tribe might or might not have electedto assert. In terms of its lack

of any basis in logic or fairness, the tribe's contention is remarkable, because it

presumesthat a moving party asserting a defensemust raise or waive any and all

theories and doctrines that the nonmoving party might possibly elect to assert in

response._0

As theonly legal basisof its argument,thetribe points to this Court's decisionin

FDIC v. Noel, 177 F.3d 911 (10th Cir. 1999), which in no way restricts a party's

ability fully to reply to the legal arguments raised in an opponent's response brief. In

Noel, a party raised an entirely new legal theory for the first time in reply to a post-trial

motion. Id. at 914-15. That party repeatedly had failed to raise the theory in the case,

despite having defended a summary judgment motion, having fried a motion for

reconsideration, having gone through trial, and having filed a post-trial motion. Id. A

far different situation is presented on a motion to dismiss, where the moving party

raises a legal defense, waits to see how the other party will respond, and then, in reply,

addresses the new arguments the opposing party made.

made before this Court. (Aplt. App. at 55-59.) In every way, the state parties timely and

appropriately responded to the tribe's reliance on Young.

_0 The tribe describes the Coeur d'Alene Tribe decision as an "exception" to the

Young doctrine, seemingly to try to convince the Court that the state parties failed to raise a

distinct defense in a timely manner. But Coeur d'Alene Tribe does not establish a defense

separate and apart from the defense of Eleventh Amendment immunity. Further, the Coeur

d'Alene Tribe decision does not create an "exception" to Young, but rather, as this Court has

recognized, changes and narrows the Young doctrine. See ANR Pipeline Co., 150 F.3d at

1188-90. Even Young itself is not an "exception" to Eleventh Amendment immunity. Id. at
1188.
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Further, it is not accurate,asthe tribe argues,thatjust becausetheDistrict Court

erred in failing to addressthe stateparties' Young arguments in its order that they are

now precluded from seeking review of this error. H The trial judge concluded that

§ 1362 permitted the tribe to sue the state, Eleventh Amendment immunity

notwithstanding, and therefore seems to have also concluded that it was not necessary

to address the application of Young. This is at the heart of the error the state parties are

seeking to have reversed, and it makes no sense that a party is precluded from seeking

review of an issue a trial court erroneously concluded it did not need to address.

Finally, all of this is academic because the defense of Eleventh Amendment

immunity and all of the arguments such a defense involves may be raised at any time,

and can even be raised for the first time on appeal. See, e.g., Sutton v. Utah State Sch.

for Deaf & Bl#wl, 173 F.3d 1226, 1231 (10th Cir. 1999). Also, because this Court

reviews sovereign immunity questions--including the applicability of the Young

doctrine--de novo, it stands in the same position as the trial judge in making rulings on

the underlying issues. See ANR Pipeline Co., 150 F.3d at 1186 (noting Court provides

"plenary" review to Eleventh Amendment questions); Ponca Tribe of Oklahoma v.

Oklahoma, 37 F.3d 1422, 1427 (10th Cir. 1994) (noting applicability of Young

" See, e.g., Mitchell v. Forsyth, 472 U.S. 511,530, 105 S. Ct. 2806, 2817 (1985)

(noting ruling on purely legal qualified immunity question was appropriate even though not

addressed by the appeals court); National Commodity & Barter Ass'n v. Archer, 31 F.3d

1521, 1532 (10th Cir. 1994) (noting court could address qualified immunity question even

though trial court did not do so); Duncan v. Gunter, 15 F.3d 989, 992 (10th Cir. 1994)

(noting legal question of immunity could be addressed despite lack of lower court ruling).
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reviewed de novo). Even if the state parties had failed to raise a particular argument in

the proceedings in the trial court--which they did not--they still could have done so on

appeal.

The state parties did not default procedurally in fully responding to the tribe's

reliance on the rule of Young. The inapplicability of Young--and the trial judge's error

in failing to rule that the rule of Coeur d'Alene Tribe prevents an application of

Young--is properly before this Court for review.

CONCLUSION

The Osage Nation's action is one "against the state" and it is thus barred by

Oklahoma's immunity from suit guaranteed under the Eleventh Amendment. The tribe

concedes that Congress has not abrogated the state's immunity for this action under 28

U.S.C. § 1362 or otherwise. As an alternative, the tribe proposes that the federal

courts have created an "exception" for tribal suits seeking to enjoin state taxes. But the

federal courts lack the power to create such an "exception" to an immunity that is

secured for states under the Constitution.

As a result, this case could proceed only under the doctrine of Ex parte Young,

which the tribe attempts to invoke in its pre-Coeur d'Alene Tribe form. But, the Young

rule no longer permits actions to proceed when the relief sought would implicate

"special sovereignty interests" of the state. In this action, the tribe plainly seeks to

extend its sovereignty and jurisdiction over all of Oklahoma's largest county in land
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area, and thereby to divest the state of jurisdiction and control it has asserted since

statehood.

The Osage Nation does not and cannot credibly dispute the far-reaching effects

of its claims on Oklahoma, and therefore this action, barred by sovereign immunity,

cannot proceed under the revised Young doctrine. The District Court's order denying

the state's sovereign immunity defense should be reversed.
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