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JURISDICTIONAL STATEMENT

In bringing this action, the Osage Nation invoked the jurisdiction of the District

Court under 28 U.S.C. § 1331, the grant of federal-question jurisdiction to federal

courts, and 28 U.S.C. § 1362, the statute conferring jurisdiction over civil actions

brought by Indian tribes. (Aplt. App. at 8, ¶ 1.) This is an appeal, however, from an

order denying the state parties' motion to dismiss all claims on the basis of Eleventh

Amendment immunity. As a result, even though the order was not a final decision, it

was immediately appealable under the collateral order doctrine. See, e.g., Puerto Rico

Aqueduct & SewerAuth. v. Metcalf& Eddy, Inc., 506 U.S. 139, 147, 113. S. Ct. 684,

689 (1993); Garrimone v. Romo, 94 F.3d 1446, 1452 (10th Cir. 1996); see also 28

U.S.C.A. § 1291 (West 1993). See generally 17A James W. Moore, Moore's Federal

Practice § 123.51, at 123-152 (3d ed. 2003) (noting denial of sovereign immunity

immediately appealable).

The District Court entered the order denying the state parties' sovereign

immunity defense on August 27, 2003. (APR. App. at 58.) The state parties timely

filed a notice of appeal pursuant to Fed. R. App. P. 4(a)(1)(A) on September 23, 2003.

(APR. App. at 61.)

ISSUES PRESENTED FOR REVIEW

The issues presented for review are"

1. Whether Congress, clearly and pursuant to constitutionally authorized



powers, hasabrogatedthe state'ssovereignimmunity from suitssuchasthe Osagetribe

has fried against the State of Oklahoma. See, e,g., Seminole Tribe of Florida v.

Florida, 517 U.S. 44, 116 S. Ct. 1114 (1996).

2. Whether, despite the bar of sovereign immunity, the tribe's suit can

proceed under the doctrine of Ex pane Young in view of the "special sovereignty

interests" of the State of Oklahoma that are implicated. See Idaho v. Coeur d'Alene

Tribeofldaho, 521 U.S. 261, 117 S. Ct. 2028 (1997).

3. Whether the trial court misapplied the decision of a panel of this Court in

Sac & Fox Nation of Missouri v. Pierce, 213 F.3d 566 (lOth Cir. 2000), and if not,

whether the Pierce decision is consistent with the Supreme Court's recent decisions,

including those in Seminole Tribe of Florida v. Florida and Idaho v. Coeur d'Alene

Tribe ofldaho, addressing the states' immunity from suits fded by tribal governments.

STATEMENT OF THE CASE

At statehood, the Osage Nation's reservation was incorporated into the State of

Oklahoma as its largest county, Osage County. After some 97 years of the exercise of

full state sovereignty and jurisdiction over the county, the tribe is seeking a

determination by a federal court that the entire county remains "Indian Country."

Although the suit nominally challenges Oklahoma's collection of income taxes from

tribal .members, it alleges no actual or ongoing violations of federal law, and instead

seeks to change the legal status of the county in order to demonstrate such a violation.



On its very face, the tribe's action is a direct attack on core aspects of Oklahoma's

sovereignty, and it is a classic example of the type of lawsuit barred by the states'

Eleventh Amendment immunity.

Recently the United States Supreme Court has reaffirmed the principle that

unconsented federal actions against states are barred by the states' immunity from suit,

as recognized under the Eleventh Amendment. There is no exception for suits against

states by tribal governments, or for suits involving challenges to taxation. Yet, the

State of Oklahoma plainly is the real party in interest in this case, as is confirmed by

both the pleadings--the tribe named the State of Oklahoma and its taxation arm, the

Oklahoma Tax Commission, as defendants--and the far-reaching nature of the relief

sought. AS a result, this entire action is barred by Oklahoma's sovereign immunity.

By adding the members of the Commission to the suit, the tribe attempted to

invoke the longstanding rule of Ex parte Young, which has provided an exception for

suits fried against state officers that seek prospective injunctive relief. But the Supreme

Court has made clear that suits may not proceed under the Young rule if they implicate

important aspects of a state's sovereignty, as this action does. The reason is obvious--

if tribal governments or other parties could pursue suits against state officers merely by

re-characterizing as an injunction relief that seeks to divest a state of jurisdiction, then

the states' constitutional immunity from suit would be meaningless. Although it is

transparently framed as a taxation challenge, this action is, in fact, an attempt to



diminish Oklahoma's control over an entire county long within state jurisdiction.

This case thus focuses on some of the most important legal issues of the day

involving intergovernmental immunities and the relationship between state and tribal

sovereigns. It also involves issues of extraordinary importance to the State of

Oklahoma, which was created almost entirely out of allotted Indian lands. Under the

constitutional principle of sovereign immunity, federal courts no longer can be forums

for the resolution of disputes between states and tribal governments in which state

sovereignty is at stake. Oklahoma is entitled to rely on its inherent immunity from suit

to demand that the questions in this case be decided in the first instance its own courts.

BACKGROUND

Dissolution of the Osage Reservation

Until the last years of the 19th century, virtually all of the lands that now make

up the State of Oklahoma were Indian lands. In 1890, in preparation for statehood,

Congress created the Oklahoma Territory in the western half of the present-day state,

and most of the tribal lands there were allotted before the turn of the century pursuant

to the General Allotment Act, or the "Dawes Act. "t At the same time, Congress began

forcing the allotment of tribal holdings in eastern Oklahoma--long known as "Indian

Territory"--through a series of legislative enactments and through the Dawes

Commission, created in 1893 to negotiate the allotment of the Five Tribes' lands. See

See, e.g., Felix S. Cohen, HANDBOOK OF FEDERAL INDIAN LAW at 773-74 (1982

ed.) [hereinafter FEDERAL INDIAN LAW]; see also General Allotment Act, ch. 119, § 8, 24

Stat. 388 (1887); Oklahoma Organic Act, ch. 182, 26 Stat. 81 (1890).

4



FEDERALINDIAN LAW at 774. By 1901, only the Five Tribes' lands, two small

reservations, and the OsageReservationremained to be allotted. See, e.g., Jeffrey

Burton, INDIAN TERRITORY & THE UNITED STATES, 1866-1906, at 244 (Univ. Okla.

1995).

In 1871--under pressure from the United States government and harassed on

their Kansas reservation by settlers, squatters, and other tribes--the Osage had

purchased a new, 1.5 million acre reserve in present-day north central Oklahoma. 2

Because the Osage owned their lands in fee, they were exempt from the provisions of

the General Allotment Act and Other federal efforts to force aUotment. 3 Nevertheless,

there was increasing pressure not only from outside but from within the Osage tribe to

accept allotment of the tribal estate. 4 For some 15 years, the Osages debated the

allotment question, and, in the meantime, "the question of statehood for Oklahoma

hinged on their decision." III GALE ENCYCLOPEDIA OF NATIVE AM. TRIBES at 319

(Gale Research, Inc. 1998).

Support for dissolution of the reservation gradually grew within the tribe, and in

2 See, e.g., III GALE ENCYCLOPEDIA OF NATIVE AM. TRIBES at 319 (Gale

Research, Inc. 1998) [hereinafter GALE ENCYCLOPEDIA]; W. David Baird, THE OSAGE

PEOPLE at 55-58 (1972).

3 See, e.g., III GALE ENCYCLOPEDIA at 319; OSAGE PEOPLE at 57-58; see also

Act of Feb. 8, 1887, ch. 119, § 8, 24 Stat. 388 (General Allotment Act).

4 See, e.g., III GALE ENCYCLOPEDIA at 319; OSAGE PEOPLE at 67-71; John

Joseph Mathews, THE OSAGES: CHILDREN OF THE MIDDLE WATERS 772-73 (Univ. Okla. 3d

ed. 1982); Berlin B. Chapman, Dissolution of the Osage Reservation (pt. 1), XX CHRONICLES

OF OKLA. 244, 244 (Sept. 1942) [hereinafter Dissolution]; Dissolution (pt. 2), XX

CHRONICLES OF OKLA. 375, 375-76 (Dec. 1942).

5



June 1904 a pro-allotment principal chief and business committee were elected:

Shortly thereafter the Osage Nation began negotiating allotment legislation with the

Department of Interior and Congress. 6 Eventually, Congress passed the Act of June

28, 1906, ch. 3572, 34 Stat. 539--known as the "Osage Allotment Act'--under which

the entire surface of the reservation was allotted to the members of the tribe. 7 The

mineral rights were retained by the tribe, and, upon allotment, the reservation

effectively became a mineral reservation. At statehood in 1907, the Osage Reservation

was incorporated into Oklahoma as Osage County. See Act of June 16, 1906, ch:

3335, 34 Stat. 267, § 21 (Oklahoma Enabling Act or "statehood" act).

Course of Proceedings

The Osage Nation filed this action in the Northern District of Oklahoma on July

16, 2001, and named as defendants the State of Oklahoma and the Oklahoma Tax

Commission. (Aplt. App. at 8.) The defendants moved pursuant to Rule 12(b)(1) to

dismiss the action based upon the state's sovereign immunity (docket No. 11), and

shortly thereafter the tribe filed an amended complaint that added as party defendants

5 See OSAGE PEOPLE at 67-70; Dissolution (pt. 2) at 376.

6 See, e.g., Les Warehime, HISTORY OF RANCHING THE OSAGE at 103-04 (2001);

Muriel H. Wright, A GUIDE TO THE INDIAN TRIBES OF OKLAHOMA at 196 (Univ. Okla. 1986);

Dissolution (pt. 2) at 376-77.

7 An initial version of the act was drafted and approved by the tribe itself, and the

resulting legislation dissolving the reservation had strong support among the Osages. See

OSAGE PEOPLE at 70; Dissolution (pt. 2) at 377; H.R. Conf. Rep. No. 59-4996, at 4 (1906)

(noting "tribe was almost unanimous for the measure"); H.R. Rep. 59-3219, at 1-2 (1906)

(noting "all factions" of the tribe approved allotment legislation).



the three membersof the Commission. (Aplt. App. at 19.) The state parties flied a

second motion to dismiss the amended complaint on September 24, 2001. (Aplt App.

at 30.)

Decision of the District Court

In the motion to dismiss, the state parties made three primary arguments,

namely, (1)that Congress has not clearly and unequivocally abrogated the state's

sovereign immunity from suits such as the tribe filed (Aplt. App. at 32, 36-37), (2) that

Congress does not have the power to abrogate the state's immunity from suits such as

the tribe has filed (Aplt. App. at 24-26), and (3) that because of the important state

sovereignty interests at stake, the tribe's action cannot proceed against the

commissioners under the Ex parte Young "exception" to the bar of sovereign immunity

(Aplt. App. at 55-57). 8 On August 27, 2003, the District Court entered an order

denying the state parties' motion to dismiss in its entirety. (Aplt. App. at 58.)

In analyzing the sovereign immunity question, the trial court concluded that this

Court "has ruled that Indian tribes, asserting jurisdiction under 28 U.S.C. § 1362, may

seek injunctive relief from state taxation in federal court." (Aplt. App. at 59.) The

judge found this Court's decision in Sac & Fox Nation of Missouri v. Pierce, 213 F.3d

566 (10th Cir. 2000), controlling, and interpreted it as holding that "neither the

s In response, the tribe stated that it was not asserting "that the State has either

waived its immunity to suit or that the State's immunity has been abrogated by an express act

of Congress." (Aplt. App. at 44.) Nevertheless, the tribe argued that its action could proceed

under the Young doctrine. (Aplt. App. at 46-47.)



Eleventh Amendment nor the Tax Injunction Act, 28 U.S.C. § 1341," bar suits by

tribes seeking injunctive relief from state taxation. (Aplt. App. at 60.)

The District Court thus ruled (1) that it bad jurisdiction over this action under

§ 1362, (2) that the action was not barred by § 1341, and (3) that the action was not

barred by Oklahoma's Eleventh Amendment immunity--or sovereign immunity--from

suit. The trial court did not address the state parties' primary arguments related to

sovereign immunity, including their arguments that neither § 1362 nor any other statute

at issue validly abrogates Oklahoma's immunity from suit, and that this action cannot

proceed under the Young doctrine in light of recent Supreme Court jurisprudence.

SUMMARY OF ARGUMENT

It is fundamental that a federal action against a state is barred by sovereign

immunity unless the state has consented or unless Congress has validly authorized the

suit. On its face, the Osage Nation's suit directly names as defendants the State of

Oklahoma, the Oklahoma Tax Commission, and the members of the Commission. It

seeks to have an entire county declared to be "Indian Country," thereby divesting

Oklahoma of substantial jurisdiction it has exercised since statehood. The ultimate

question in any sovereign immunity analysis is whether the action is one "against the

state," and in view of the far-reaching implications of the tribe's claims on Oklahoma's

sovereignty, it is clear that the state itself is the real party in interest in this action.

Yet Oklahoma did not consent to such an action, and, further, Congress has not



abrogated its immunity from suits such as the tribe has brought. Although the District

Court concluded that it could assert jurisdiction over this action under 28 U.S.C.

§ 1362, its ruling confused subject matter jurisdiction with the entirely different

principle of sovereign immunity. In fact, in Blatchford v. Native Village of Noatak, the

Supreme Court held that § 1362, a general jurisdictional statute, does not abrogate the

states' immunity.

No other statutes abrogate Oklahoma's immunity from suits of this type, and, in

fact, Congress's powers of abrogation are now recognized to be limited to those under

the Enforcement Clause of the Fourteenth Amendment, which could not be exercised in

this instance. Also, the Supreme Court has made clear that there is no general

exception to Eleventh Amendment immunity for suits by tribal governments, for suits

involving taxation, or for suits merely because they implicate federal and Indian

interests. In short, the Osage Nation's suit is barred by sovereign immunity.

Apparendy recognizing this problem, the tribe amended its complaint to add the

commissioners as defendants, and thereafter asserted that the case should be allowed to

proceed under the doctrine of Ex pane Young, a so-called exception to the bar of

Eleventh Amendment immunity for actions against state officers seeking prospective

injunctix;e relief. The Young doctrine, however, is not applicable in this case because:

• The tribe has failed to allege any ongoing violation of federal law by the

members of the Commission within their jurisdiction, and, rather, would

need to have the legal status of Osage County changed in order to

demonstrate such a claim;



• The relief the tribe is seeking implicates "special sovereignty interests" of

the state, and sucfi actions no longer may proceed under the rule of Young

after the Supreme Court's decision in Coeur d'Alene Tribe ofldaho; and

• Oklahoma has an open forum for the resolution of all of the claims the

tribe has asserted, and, under Coeur d'Alene Tribe of Idaho and other

decisions, it is entitled to insist that these claims be resolved in its own

courts in the first instance.

Even though tribal challenges to categories of taxation have been permitted in the

past, the analysis applied to such actions has changed since Seminole Tribe of Florida

and Coeur d'Alene Tribe of Idaho and other decisions broadened state sovereign

immunity. In any event, the Osage Nation's action does not present a typical officer

suit under Young. The relief the tribe seeks is to divest Oklahoma of jurisdiction over

Osage County, not to end an ongoing violation of federal law by state officers.

The trial judge's order implies that this Court's decisions create a broad

exception for suits brought by tribes challenging the collection of specific categories of

state taxes in Indian Country. But no such exception exists, and, in fact, such an

exemption is not possible under the Supreme Court's recent jurisprudence. If it ever

did, the Young doctrine no longer provides a broad basis for tribal governments and

others to pursue sovereignty litigation against states.

The tribe's suit is barred in its entirety by Oklahoma's sovereign immunity, and

no "exception" is available under which the claims against the commissioners may

proceed. The District Court's order denying the state's sovereign immunity defense

should be reversed.
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ARGUMENT & AUTHORITIES

I. THE TRIBE'S ACTION IS BARRED BY OKLAHOMA'S

SOVEREIGN IMMUNITY

Recent decisions of the Supreme Court leave no doubt that state sovereign

immunity under the Eleventh Amendment bars federal suits by tribal governments

against states, just as it bars all other similar actions. By naming the State of Oklahoma

and its taxation arm as party defendants, the Osage Nation's action runs headlong into

this bar. Even if it had not named the state and the Oklahoma Tax Commission as

party defendants, the tribe's suit nevertheless seeks to divest Oklahoma of almost a

century of jurisdiction over its largest county in area, and thus eliminates any question

that the state itself is the real party in interest. Before such a suit may proceed, the

Supreme Court has made clear that either the state must have consented to the action or

Congress must have validly abrogated the states' immunity from suit.

The tribe conceded these points, and the trial court's order acknowledges none of

these controlling principles. In any event, the trial court permitted a suit to proceed

that direcdy names the State of Oklahoma, the Commission, and state officers, and also

that directly challenges the state's sovereignty. Nevertheless, this Court provides

plenary review to Eleventh Amendment questions. See, e.g., ANR Pipeline Co. v.

Lafaver, 150 F.3d 1178, 1186 (10th Cir. 1998); Ponca Tribe of Oklahoma v.

Oklahoma, 37 F.3d 1422, 1427 (10th Cir. 1994). The need for such a review of an

interlocutory order could not be more compelling, in view of the important state

11



interestsat risk in this case.9 Under a proper sovereign immunity analysis, the tribe's

claims are barred by Oklahoma's Eleventh Amendment immunity because the state

Oklahoma has neither consented, nor has Congress abrogated its immunity, to an attack

on its sovereignty such as this one in the federal courts.

A. Recent Supreme Court Decisions Make Clear that Suits By Tribal

Governments Against States Are Barred by Sovereign Immunity

In recent years--although an era of emergent tribal sovereignty--the Supreme

Court repeatedly has declined invitations to re-mark the boundaries of state sovereign

immunity to permit federal courts to assert jurisdiction over certain suits brough_t by

tribal governments. Instead, its decisions have strengthened and constitutionalized the

longstanding principle that unconsented federal suits against states and state officials--

including those brought by tribal governments--are barred.

The Supreme Court has long recognized that the Eleventh Amendment protects

nonconsenting states from private suits brought under federal law, even if, at times, the

nature and scope of the immunity have been subject to some debateJ ° However, in a

9 Without this review, the state could be subjected to an adjudication in federal

• court regarding important aspects of its sovereignty and jurisdiction that should be litigated, if

at all, in its own courts. See, e.g., 17A Moore's Federal Practice § 123.51, at 123-153

(noting an immediate appeal is necessary "because the value of immunity would be lost as

litigation proceeds pas motion practice"); see also Puerto Rico Aqueduct & Sewer Auth., 506

U.S. at 146, 113 S. Ct. at 689 (noting immediate appeals of denials of immunity are necessary

to ensure that states' "dignitary interests" are fully vindicated).

_0 This debate has arisen largely because the Eleventh Amendment explicitly refers

only to the states' immunity from suits "commenced or prosecuted against one of the United

States by Citizens of another State, or by Citizens or Subjects of any Foreign State." U.S.

12



seriesof landmark decisionsbeginning with Seminole Tribe of Florida v. Florida, 517

U.S. 44, 116 S. Ct. 1114 (1996), the Court has:

Clarified the nature of the states' immunity from suit by explaining that

state sovereign immunity, as incorporated within the Eleventh

Amendment, is a constitutional principle--as well as a structural principle

inherent in Our Federalism--that restricts Congress's ability to subject

unconsenting states to private suits, Alden v. Maine, 527 U.S. 706,

712-31, 119 S. Ct. 2240, 2246-55 (1999);

Held that Congress lacks the power under its Article I lawmaking powers

to expand the Article HI jurisdiction of the federal courts to hear actions

against nonconsenting states, Seminole Tribe, 517 U.S. at 72-73, 116 S.

Ct. at 1131-32; see also U.S. Const. art I (West 1987); U.S. Const. art

III; Kimel v. Florida Bd. of Regents, 528 U.S. 62, 78, 120 U.S. 631,643

(2000) (noting previous holding);

Held that the Enforcement Clause of the Fourteenth Amendment is the

only provision of the Constitution that empowers Congress to abrogate the

states' immunity from suit, Seminole Tribe, 517 U.S. at 59-66, 116 S. Ct.

at 1125-28; see also U.S. Const. amend. XIV, § 5; and

Held that "[e]ven when the Constitution vests in Congress complete

lawmaking authority over a particular area, the Eleventh Amendment

prevents congressional authorization of suits by private parties against

unconsenting States," Seminole Tribe, 517 U.S. at 72, 116 S. Ct. at 1131;

see also Kimel, 528 U.S. at 78, 120 S. Ct. at 643 (noting previous

holding).

As a result of these and other decisions, state sovereign immunity--often referred to in

Const. amend. XI (West 1987). Even so, and although the text appears to restrict only the

Article III diversity jurisdiction of the federal judiciary, the amendment is understood to "stand

not so much for what it says, but for the presupposition.., which it confirms." Blatchford v.

Native Village of Noatak, 501 U.S. 775,779, 111 S. Ct. 2578, 2581 (1991). As the Supreme

Court recently noted, "[t]hat presupposition, first observed over a century ago in Hans v.

Louisiana, has two parts: first, that each State is a sovereign entity in our federal system; and

second, that '"[i]t is inherent in the nature of sovereignty not to be amenable to the suit of an

individual without its consent .... '" Seminole Tribe, 517 U.S. at 54, 116 S. Ct. at 1122

(citations omitted); see also Hans, 134 U.S. 1, 10 S. Ct. 504 (1890).

13



shorthandsimply as "Eleventh Amendment immunity,--has beenreinvigorated, and it

is now recognizedas a broad constitutionalbar to federal court jurisdiction over suits

againstnonconsentingstates.

At the same time, the SupremeCourt has made clear that the states' Eleventh

Amendment immunity applies to all suits againststates,including those filed by tribal

governments. In Blatchford v. Native Village of Noatak, the Court was asked directly

to place suits brought by tribal governments beyond the bar of the Eleventh

Amendment. The Court, however, pointed to the constitutional nature of the states _

immunity and noted that since Indian tribes cannot have surrendered their immunity

from suit in a constitutional convention and plan to which they were not participants,

likewise the states cannot have surrendered their immunity to tribes. Blatchford, 501

U.S. 775,782, 111 S. Ct. 2578, 2582-83 (1991). Thus, the Supreme Court has held

that nonconsenting states are immune from suits brought by Indian tribes. Blatchford,

501 U.S. at 782, 111 S. Ct. at 2582-83; see also Alden, 527 U.S. at 728, 119 S. Ct. at

2254 (noting holding in Blatchford); County of Oneida v. Oneida Indian Nation of New

York State, 470 U.S. 226, 252, 105 S. Ct. 1245, 1261 (1985) (holding indemnification

claim against state in tribal suit barred by sovereign immunity).

Altogether, these decisions reject the view that a federal forum is necessary to

vindicate tribal rights, and they also reject the argument that the Supremacy Clause, the

Indian Commerce Clause, and other constitutional provisions guarantee a federal forum

14



for all actions by tribes against states. In fact, the Court has stated that the "principle

of state sovereign immunity is not so ephemeral as to dissipate when the subject of the

suit is an area, like the regulation of Indian commerce, that is under the exclusive

control of the Federal Government." Seminole Tribe, 517 U.S. at 72, 116 S. Ct. at

1131-32. Had a contrary view prevailed, a state's immunity from suit would be

virtually meaningless in litigation filed by tribal governments, because the tribe could

always rely on the primacy of federal and tribal interests to invoke federal jurisdiction.

Above all, the rationale underlying the Seminole Tribe decision and others

maintains a balance of power among often-adverse sovereigns. It is fundamentalthat

Eleventh Amendment immunity serves not just to protect state treasuries from

federal-court judgments, but it also acknowledges a state's prerogative as a sovereign

not to be hauled into the courts of another sovereign. See, e.g., Puerto Rico Aqueduct

& Sewer Auth., 506 U.S. at 146, 113 S. Ct. at 689 (noting Eleventh Amendment

prevents "the indignity of subjecting a State to the coercive process of judicial tribunals

at the instance of private parties"). H For tribal governments always to be able to

_t Tribal sovereign immunity similarly protects tribal governments from suits by

states. See, e.g., Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian Tribe of Okla.,

498 U.S. 505,510, 111 S. Ct. 905, 911 (1991). But sovereign immunity does not necessarily

deprive either states or tribes of the means to seek resolution of intergovernmental disputes.

Although after Seminole Tribe Congress's power to authorize suits against states in federal

courts is limited, it still retains the power under the Fourteenth Amendment to abrogate state

sovereign immunity, and it can also authorize suits against tribal governments. See Seminole

Tribe, 517 U.S. at 59-73, 116 S. Ct. at 1125-32 (discussing Congress's power to abrogate state

sovereign immunity); Otizen Band Potawatomi, 498 U.S. at 510, 111 S. Ct. at 910 (noting

Congress has occasionally abrogated tribal immunity from suit). Perhaps more importantly, if
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invoke federal jurisdiction to suestates--particularly to expandtheir sovereigntyat the

expenseof states--would tilt the balancein favor of the tribes.

Under the controlling decisions, the analysis of whether a tribe--or any other

party--may proceed with a suit against a state or state agencies or state officials must

begin with a consideration of the guiding principles of sovereign immunity. The trial

court's order addressed no such analysis, and, as a result, its decision contains an

incorrect result.

B. Tribe Is Pursing an Action "Against the State" Absent Consent or

Any Congressional Abrogation of Oklahoma's Sovereign Immunity

The Eleventh Amendment problem in this case was plain from the very face of

the Osage Nation's two complaints. Both the original complaint and the tribe's

amended complaint directly name the "State of Oklahoma," along with the Oklahoma

Tax Commission, as party defendants, and this pleading strategy, in itself, made this a

suit "against the state. "t2 (Aplt. App. at 8, 19 & 20, ¶ 4.) In its amended complaint,

it chooses Congress can address tribal-state disputes directly through appropriate legislation.

12 That the Osage Nation named the State of Oklahoma as a relator in this action is

of no consequence in this analysis. The term ex relatione normally is applicable only when an

action is brought by a relator in the name of another party. See Black's Law Dictionary 603

(7th ed. 1999); see also 59 Am. Jur. 2d Parties § 7 (1987) ("a relator is a party in interest

who is permitted to institute a proceeding in the name of the people or the attorney general

when the right to sue resides solely in that official."). When used with respect to a defendant,

the phrase is superfluous, and both named parties are deemed to be party defendants. County

ofOkmulgee v. Robnett, 1962 OK 19, ¶ 13,368 P.2d 502, 504 (Okla. 1962).

Additionally, it is the allegations in the body of a complaint that determine the parties

to a lawsuit. See Townsend v. State of Oklahoma ex rel. Oklahoma Military Department, 760

F. Supp. 884, 888 (W.D. Okla. 1991). The tribe's amended complaint makes clear that the

State of Oklahoma is, in fact, a named defendant. (Aplt. App. 20, ¶ 4 (emphasis added).)
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the tribe continued to name these parties, but also named the three members of the

Commission. (Aplt. App. at 20, ¶ 4.) Even so, it would have made no difference in a

sovereign immunity analysis if the suit had been brought only against the Commission

or the three commissioners.

Regardless of what parties are named as defendants, the nature of the allegations

make this a suit against the state. The allegations, which seek to divest the state of

jurisdiction over Osage County, make the State of Oklahoma--not its taxation officers--

the real party in interest. See Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261,

269, 117 S. Ct. 2028, 2034 (1997) (noting state has an interest in litigation naming

officials when state interests are involved). Even more selective pleading concerning

the choice of the named parties could not, in this case, have cured the sovereign

immunity problem.

Similarly, any question as to whether Oklahoma has consented to a suit in

federal court on the claims the Osage Nation has asserted is also easily resolved. The

recent decisions of the Supreme Court make clear that Oklahoma has not, merely

through the act of its statehood, consented to suits by Indian tribes. Blatchford, 501

U.S. at 782; 111 S. Ct. at 2582-83. Of course the tribe could have sought the state's

voluntary consent to such a suit, see Alden, 527 U.S. at 755, 119 S. Ct. at 2267, but it

did not.'3

In any event, the Oklahoma Constitution provides that "[t]he power of taxation
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The remaining threshold question, then, should have been whether the tribe's

suit was validly authorized by Congress. In determining whether Congress has validly

abrogated state immunity courts ask two basic questions, namely, (1) "whether

Congress has 'unequivocally expresse[d] its intent to abrogate the immunity,"' and

(2) "whether Congress has acted 'pursuant to a valid exercise of power." Seminole

Tribe, 517 U.S. at 55, 116 S. Ct. at 1123 (quoting Green v. Mansour, 474 U.S. 64, 68,

106 S. Ct. 423, 426 (1985)). Not only must Congress effect an abrogation of state

sovereign immunity that satisfies the clear statement test, but the recent decisions have

established that Congress's powers to do so are limited.

Concerning the type of language necessary to abrogate state immunity,

post-Seminole decisions have in general looked to the four comers of a statute to find

clear language creating a remedy and making plain that such a remedy could be pursued

against a state. See, e.g., Nevada Dept. of Human Resources v. Hibbs, 538 U.S. 721,

123 S. Ct. 1972, 1976 (2003) (finding language of abrogation in act providing remedy

against a "public agency" defined to include states); Kimel, 528 U.S. at 73-74, 120 S.

Ct. at 640-41 (same). But no statute alleged by the tribe or otherwise creates a remedy

of the type the Osage Nation is seeking, much less creating it "clear and unmistakable

terms." See Ellis v. University of Kansas Med. Research Ctr., 163 F.3d 1186, 1196

(10th Cir. 1998). Neither does Congress have the power to create such a remedy.

shall never be surrendered," and thereby makes it impossible for the Commission to consent to

the relief the tribe is seeking. Okla. Const. art. X, § 5(A) (West 1981).
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Prior to the Seminole decision, the Supreme Court had found authority for

congressional abrogation of the states' sovereign immunity under two provisions of the

Constitution--the Fourteenth Amendment and the Interstate Commerce Clause.

Seminole, 517 U.S. at 59, 116 S. Ct. at 1125. In Seminole, the Court was asked to

find that a third provision of the Constitution, the Indian Commerce Clause, also

empowered Congress to abrogate state immunity from suit to ensure that tribes could

seek protection in federal courts from state actions denying their federally guaranteed

rights. Id. 517 at 60, 116 S. Ct. at 1125-26.

However, the Court held that the Indian Commerce Clause does not provide

authority for Congress to abl"ogate the states' Sovereign immunity, ld. 517 U.S. at 48,

116 S. Ct. at 1119. Further, the Court overruled its previous decision in Pennsylvania

v. Union Gas Co., 491 U.S. 1, 109 S. Ct. 2273 (1989), which had found congressional

authority for abrogation of state immunity under Interstate Commerce Clause. 517

U.S. at 64, 116 S. Ct. at 1128. As a result, since Seminole any attempt by Congress to

abrogate the states' sovereign immunity must made be pursuant to its § 5 enforcement

powers under the Fourteenth Amendment. See, e.g., AMen, 527 U.S. at 756, 119 S.

Ct. at 2267. Further, the decisions in the post-Seminole Tribe era indicate that this

remaining power will be construed very narrowly. ,4 Nevertheless, the type of relief the

_4 Congress's powers under the Enforcement Clause extend only to the enactment

of "appropriate" corrective or preventative legislation to enforce the provisions of the

Fourteenth Amendment, rather than to more general legislation addressed to Fifth Amendment

property rights. See, e.g., City ofBoerne v. Flores, 521 U.S. 507, 516-25, 117 S. Ct. 2157,
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tribe is seeking is not even remotely within the scope of Congress's Fourteenth

Amendment powers.

No consent--explicitly or implicitly--has been given for this action. Further, no

federal statute, "unequivocally" or otherwise, authorizes either the remedy sought by

the tribe or a tribal action against a state. As a result, this action is barred by

Oklahoma's inherent and constitutional sovereign immunity.

C. Trial Court Incorrectly Analyzed the State's Sovereign Immunity
Defense as a Matter of Jurisdiction Under 28 U.S.C. § 1362

Without addressing the requirements for a valid congressional abrogation of state

immunity, the trial court concluded that one of the jurisdictional statutes alleged by the

tribe, 28 U.S.C. § 1362, permitted the tribe to pursue its sovereignty claims against the

state. (Aplt. App. at 60.) The most obvious error in this analysis is that it is contrary

to an express holding by the Supreme Court that § 1362 does not authorize suits by

tribal governments against states. In fact, the trial court's order articulates an analysis

2162-68 (1997) (discussing scope of Congress's power under § 5 of the Fourteenth

Amendment); Wilson-Jones v. Caviness, 99 F.3d 203, 208-10 (6th Cir. 1996) (on basis of

Seminole Tribe, ruling unconstitutional portion of Fair Labor Standards Act providing for

actions against a state in absence of evidence law had purpose to remedy discrimination). See

• generally U.S. Const. amend. XIV, § 5 (West 1997) (conferring on Congress power to enforce

amendment by "appropriate legislation").

After Seminole Tribe the courts have construed this power narrowly as it relates to

legislative attempts to abrogate state sovereign immunity. See, e.g., Kimel, 528 U.S. at 80-92,

120 S. Ct. at 644-50 (invalidating congressional attempt to abrogate state sovereign immunity
under Age Discrimination in Employment Act of 1967 as exceeding Fourteenth Amendment

Powers); Florida Prepaid Postsecondary Educ. Expense Bd. v. College Savs. Bank, 527 U.S.

627, 634-48, 119 S. Ct. 2199, 2204-11 (1999) (holding invalid legislative attempt in Patent and

Plant Variety Protection Remedy Clarification Act to abrogate states' sovereign immunity

because it was not enacted pursuant to Fourteenth Amendment aims).
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not of whether Oklahoma's immunity has been abrogated but on the entirely separate

issue of whether federal courts have subject matter jurisdiction over cases of this type.

Section 1362, a general jurisdictional statute, confers "original jurisdiction of all

civil actions, brought by an Indian tribe or band with a governing body duly recognized

by the Secretary of the Interior, wherein the matter in controversy arises under the

Constitution, laws, or treaties of the United States." 28 U.S.C.A. § 1362 (West 1993).

At its enactment in 1966, the reporting House Judiciary Committee explained that the

purpose of the statute was to ensure that civil actions by Indian tribes or bands would

"be permitted without regard to the $10,000 jurisdictional amount" then in effect under

the general federal question statute, t5 H.R. Rep. No. 2040, 89th Cong., 2d Sess.

(1966), reprinted in 1966 U.S.C.C.A.N. 3145, 3146.

Considering § 1362 in Moe v. Confederated Salish & Kootenai Tribes of

Flathead Reservation, the Supreme Court noted that the brief legislative history of

§ 1362 contains some indication that "Congress contemplated that a tribe's access to

federal court.., would be at least in some respects a broad as that of the United States

suing as the tribe's trustee." Moe, 425 U.S. 463, 472-73, 96 S. Ct. 1634, 1641

_ At the time § 1362 was enacted, tribal governments "already had access to

federal courts for 'arising under' claims under § 1331, where the amount in controversy was

greater than $10,000; for all that appears from its text, § 1362 merely extends that jurisdiction

to claims below that minimum." Blatchford, 501 U.S. at 784, 111 S. Ct. at 2583. The

legislative history--consisting of just some three pages--explains that the legislation was

intended to remove the amount in controversy requirement as a result of the decision in Yoder

v. Assinboine & Sioux Tribes of Fort Peck Reservation, 339 F.2d 360 (9th Cir. 1964), which

held that the jurisdictional minimum was not met. H.R. Rep. No. 2040, 89th Cong., 2d Sess.

(1966), reprinted in 1966 U.S.C.C.A.N. 3145, 3146-47.
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(1976). But, as the SupremeCourt itself hassince emphasized,the issuein Moe was

limited to whether the federal courts had subject matter jurisdiction to hear a tribe's suit

against a county official. The Court has made clear that its comments about the

legislative history of the statute are not controlling on the issue of sovereign immunity, t6

In Blatchford, a sovereign immunity case decided some 11 years after Moe, the

Court specifically held that § 1362 "does not reflect an 'unmistakably clear' intent to

abrogate immunity" and that it thus does not provide a congressional waiver under

which tribes may sue states. Id., 501 U.S. at 786, 111 S. Ct. at 2585 (emphasis

added). The District Court did not expressly hold that § 1362 abrogates state

immunity--which would have been contrary to this holding--but stated only in general

terms that it could assert jurisdiction over this action under § 1362. (Aplt. App. at 60.)

Although, subject matter jurisdiction was not at issue on the state's motion, the trial

court expressly noted the analysis in Moe, which, again, was a decision that dealt solely

with jurisdiction. (Aplt. App. at 59-60. The court's error thus lies in a confusion

between jurisdiction and sovereign immumty.

If fact, the Blatchford decision addressed the distinction between these

principles. It explained that "[t]he fact that Congress grants jurisdiction to hear a claim

does not suffice to show Congress has abrogated all defenses to that claim," including

_6 The terms "sovereign immunity" and "Eleventh Amendment" appear nowhere

in either the briefs filed in Moe or in the decision. In fact, as the Supreme Court has since

noted, since the State of Montana in that case "had not objected in [the Supreme] Court on

sovereign immunity grounds, its immunity had been waived and was not an issue."

Blatchford, 501 U.S. at 785 n.3, 111 S. Ct. at 2584 n.3 (emphasis added).
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the defenseof sovereign immunity. /d. 501 U.S. at 786 n.4, Ill S. Ct. at 2585 n.4

(emphasis in original); see also, e.g., Biggs v. Meadows, 66 F.3d 56, 60 (4th Cir.

1995) (noting distinction between sovereign immunity and federal jurisdiction). Section

1362, then, can confer subject matter jurisdiction for a tribal government's suit. But

such an action may still be barred by state sovereign immunity, since § 1362 cannot

abrogate state immunity from suit. In view of the holding in Blatchford, the trial

judge's ruling can only have been related to jurisdiction, not sovereign immunity. 17

Neither of the other two jurisdictional bases the tribe alleged in its complaints

even remotely provide valid, express waivers of state immunity from suit. In addition

to § 1362, the tribe alleged jurisdiction under the general grant of federal-question

jurisdiction, 28 U.S.C. § 1331. But, as the Supreme Court has observed, "no one

contends that § 1331 suffices to abrogate immunity for all federal questions.

Blatchford, 501 U.S. at 786, 111 S. Ct. at 2585. The tribe also alleged that the case

arises under 18 U.S.C. § 1151, which merely provides the general definition of "Indian

Country," and which also does not contain the kind of language necessary to abrogate

state sovereign immunity.

17 The trial court also concluded that 28 U.S.C. § 1341, the Tax Injunction Act,

did not "bar this suit." (Aplt. App. at 60.) In general, § 1341 provides that federal courts

"shall not enjoin, suspend or restrain the assessment, levy or collection of any tax under State

law where a plain, speedy and efficient remedy may be had in the courts of such State." 28

U.S.C.A. § 1341 (West 1993). In fact, Moe, which preceded Seminole Tribe and other recent

sovereign immunity cases, held that § 1341 did not bar a tribe's suit against a state. See Moe,

425 U.S. at 470-74, 96 S. Ct. at 1639-42. But whether this statute acts as a bar to subject

matter jurisdiction is irrelevant to whether there has been a valid congressional abrogation of

state sovereign immunity to permit an action to proceed.
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The threshold questions in this sovereign immunity analysis are whether the suit

is against the state--which, on its face, it is--and whether any valid congressional

authorization for the suit has been given--which neither § 1362 nor any other statute

provide. The trial court's main holding--that state sovereign immunity does not bar the

Osage Nation's suit against the State of Oklahoma, the Oklahoma Tax Commission, and

the three commissioners--was plainly contrary to controlling law.

H. BECAUSE OF THE FAR-REACHING AND INTRUSIVE RELIEF

IT SEEKS, THE TRIBE'S OFFICER SUIT CANNOT PROCEED
UNDER THE EX PARTE YOUNG "EXCEPTION"

Although no "exception" to the Eleventh Amendment's bar exists for claims

against a state and state entities, certain claims against state officers for injunctive relief

have been allowed to proceed in federal courts. Immediately after the state parties'

asserted the defense of sovereign immunity, the tribe amended its original complaint to

add the three members of the Commission as named defendants. (Aplt. App. at 19.)

Thereafter, the tribe pursued a theory that its claims for injunctive relief against the

commissioners should be permitted under the so-called "exception" to Eleventh

Amendment immunity for certain officer suits--the rule of Ex pane Young.

The Young doctrine is a legal fiction that "recognizes that if a state official

violates federal law, he is stripped of his official or representative character and may be

personally liable for his conduct." Idaho v. Coeur d'Alene Tribe ofldaho, 521 U.S.

261,288, 117 S. Ct. 2028 (1996) (O'Connor, J., concurring). But the tribe alleges no
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ongoing violation of federal law by the commissioners,and, rather, it seeksa ruling

rolling back state jurisdiction in Osage County to the pre-allotment boundaries, a

wholesaleturn over of statesovereignty to the tribe. If it ever did, the rule of Young

no longer permits suits seeking to compel state officers to hand over state jurisdiction.

A. Contrary to the Revised Young Rule, the Osage Nation Is Attempting

to Invoke Federal Jurisdiction to Attack Core State Sovereignty
Interests

The longstanding rule of Young was, until recently, understood broadly to mean

that suits seeking prospective injunctive relief against state officials for violations of

federal law generally were not regarded as suits "against the state," and thus they might

not be barred by state sovereign immunity. See, e.g., ANR Pipeline Co. v. Lafaver,

150 F.3d 1178, 1188 (10th Cir. 1998) (discussing "traditional view" of Young); see

also Exparte Young, 209 U.S. 123, 158-59, 28 S. Ct. 441,454 (1908). An application

of the Young fiction required, in general, only an allegation of an ongoing violation of

federal law by an official, the relief sought for which was not merely a predicate to or

the practical equivalent of a money damages award against the state. See, e.g., ANR

Pipeline Co., 150 F.3d at 1188-89. However, the Supreme Court's rethinking of state

sovereign immunity has also resulted in a significant narrowing of the Young rule.

In Idaho v. Coeur d'Alene Tribe of Idaho, Justice Kennedy observed that for

courts

[t]o interpret Young to permit a federal-court action to proceed in every

case where prospective declaratory and injunctive relief is sought against

25



an officer ... would be to adhere to an empty formalism and to
undermine the principle, reaffirmed . . . in Seminole Tribe, that Eleventh

Amendment immunity represents a real limitation on a federal court's

federal-question jurisdiction .... Application of the Young exception must

reflect a proper understanding of its role in our federal system and respect
for state courts instead of a reflexive reliance on an obvious fiction.

Id., 521 U.S. at 270, 117 S. Ct. at 2034 (Kennedy, J., majority opinion). In other

words, if a plaintiff can avoid the bar of sovereign immunity merely by tailoring a

complaint to seek prospective injunctive relief against state officers, it can pursue

virtually any action in federal court, regardless of the nature of the relief sought and

regardless of the impact on a state's sovereignty. As in this case, Coeur d'Alene Tribe

ofldaho involved an attempt by a tribe to divest a state of substantial jurisdiction.

In Coeur d'Alene Tribe of Idaho, a tribe sued the State of Idaho, various state

agencies, and several state officials to establish ownership over the submerged lands

and beds of Lake Coeur d'Alene, as well as of certain tributaries, all of which were

located within the tribe's original reservation boundaries. Id. 521 U.S. at 264-65, 117

S. Ct. at 2032. The majority recognized that the declaratory relief the tribe sought was

"close to the functional equivalent" of a quiet title action against the state "in that

substantially all benefits of ownership and control [over the submerged lands] would

shift from the State to the Tribe." Id. 521 U.S. at 282, 117 S. Ct. at 2032. The Court

noted that the suit sought a determination that the lands in question were "not even

within the regulatory jurisdiction of the State," and that the requested injunctive relief

would have barred state officers from exercising, their governmental powers. Id. Such
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"far-reaching and invasive" relief cannot be obtained through the Young rule, the Court

concluded, even if it can be characterized as purely prospective injunctive relief. Id.

521 U.S. at 281-82, 117 S. Ct. at 2040.

The Coeur d'Alene Tribe of Idaho decision thus narrowed the application of

Young. Now, as this Court recognizes, the Young analysis requires a consideration of

whether the relief being sought against a state official "implicates special

sovereignty interests." If so, [courts] must then determine whether that

requested relief is the "functional equivalent" to a form of legal relief

against the state that would otherwise be barred by the Eleventh

Amendment. In the end, [a court] must not extend the Ex parte Young

doctrine to allow a suit for prospective equitable relief when that relief

would be just as intrusive, if not more so, into core aspects of a state's

sovereignty.

ANR Pipeline Co., 150 F.3d at 1190. This case presents the same problem posed in

Coeur d'Alene Tribe ofldaho, namely, that a tribe is attempting to pursue claims under

Young that far exceed an action to bring officials in compliance with federal law.

1. The Tribe Must Effect a Change in Jurisdictional Boundaries in

Order to Show Any Ongoing Violation of Federal Law

One of the threshold considerations that must be made post-Coeur d'Alene Tribe

of Idaho is whether a suit is "against the state," and the tribe in this case cannot

credibly argue it is otherwise. _8 The primary relief sought is a declaration that the

_8 In light of Coeur d'Alene Tribe of Idaho, this Court has recognized that the

Young analysis requires a four-part consideration. A court must determine: (1) whether an

action is against state officials or against the state itself; (2) whether the conduct of state

officials alleged constitutes a violation of federal law or "merely a tortious interference with

the [plaintiff's] property rights; (3) whether the relief sought is permissible prospective relief

or is "analogous to a retroactive award of damages impacting the state treasury"; and finally
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tribe's pre-statehood reservation was never disestablished, which is a claim against the

state itself, and which seeks relief that, unquestionably, would diminish state

jurisdiction over Osage County. The commissioners were named belatedly in an

attempt to invoke Young, but their addition does not change the nature of the relief

sought or of the suit as whole. See Elephant Butte Irrigation Dist. of New Mexico v.

Department of Interior, 160 F.3d 602, 609 (10th Cir. 1998) (noting Young does not

permit suits against states).

In addition, the allegations in the suit cannot seriously be characterized as stating

claims that the commissioners are committing ongoing violations of federal law. See

160 F.3d at 610 (noting plaintiff must show "substantial" claim that federal rights have

been violated). Carefully parsing this issue, the tribe alleges that existing law exempts

tribal members from paying state income taxes if they reside in Indian country for

purposes of 18 U.S.C. § 1151. (Aplt. App. at 22, ¶ 12.) The tribe further alleges that

the historical Osage Reservation was never disestablished, and thus that all of Osage

Country should be declared to be Indian country. (Aplt. App. at 21, ¶ 8-9.) None of

this, though, states a claim that the Commission is collecting state income taxes in

violation of federal law.

As a general rule, states are not permitted to tax the income of members of

federally recognized Indian tribes who both earn their income and live within

(4) whether the suit implicates "special sovereignty interests" of the state. Elephant Butte

Irrigation Dist. of New Mexico v. Department of Interior, 160 F.3d 602, 609 (lOth Cir. 1998);

see also ANR Pipeline, 150 F.3d at 1190-93 (same).
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established Indian country governed by the member's tribe, t9 However, states may tax

the income--including wages from tribal employment--of tribal members who live

outside of Indian country. See Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S.

450, 453, 115 S. Ct. 2214, 2217 (1995) ("We... hold.., that Oklahoma may tax the

income (including wages from tribal employment) of all persons, Indian and non-Indian

alike, residing in the State outside Indian country"). Nothing in the tribe's complaint

alleges or suggests that the Commission is violating either this rule or the scope of

permissible state taxation over members of the Osage Nation in general.

In fact, there is no allegation that the members of the Commission are doing

anything other than acting consistently with their official mandates under Oklahoma

law. See, e.g., Okla. Stat. Ann. tit. 68, § 203 (West 2001) (authorizing Commission to

enforce the Oklahoma Tax Code and to promulgate enforce administrative tax rules).

While they are bound to follow the mandates of federal law related to state taxation of

Indians, the lack of clarity--if any--about the status of particular tribal lands in Osage

County is not the responsibility of the commissioners. A plaintiff cannot skirt the

Eleventh Amendment bar and invoke the jurisdiction of the federal courts merely by

_9 See, e.g., Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450, 462-67,

115 S. Ct. 2214, 2222-24 (1995); Oklahoma Tax Comm'n v. Sac & Fox Nation, 508 U.S.

114, 123-26, 113 S. Ct. 1985, 1990-92 (1993); see cf. McClanahan v. State Tax Comm'n of

Arizona, 411 U.S. 164, 181, 93 S. Ct. 1257, 1267 (1973) (holding state witlaout jurisdiction to

subject to income taxation member of tribe living on reservation and whose income derived

from reservation sources). See generally HANDBOOK OF FEDERAL INDIAN LAW at 416 (noting

"[o]utside Indian country under tribal jurisdiction, Indians are subject to state taxing

jurisdiction in common with other persons" unless a federal right preempts state law).
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naming any state officer, regardless of his or her connection to the relief alleged. 2°

See, e.g., Luder v. Endicott, 253 F.3d 1020, 1023 (7th Cir. 2001) (noting suits only

nominally against state officers cannot proceed under Young); Hearne v. Board of

Educ. of City of Chicago, 185 F.3d 770, 776-77 (7th Cir. 1999) (dismissing from

action state official who had no responsibility for the alleged legal violations).

It is clear from the face of the complaint that the Osage Nation is not seeking to

redress any ongoing violations of federal law. Rather, it is seeking to move the

jurisdictional boundaries in Osage County in order to demonstrate that state income

taxes are being collected improperly in Indian Country. These are accurately viewed as

claims to change the status quo in federal law, not allegations that any of the

commissioners are violating federal law.

2. The Refief Sought in this Case Would Divest Oklahoma of

Jurisdiction and Impact its "Special Sovereignty Interests" to a
Greater Extent Than Those at Risk in Coeur d'Alene Tribe

Plainly, the Osage Nation's suit is not a "typical" Young action, or even a typical

Young suit by a tribe seeking to enjoin the collection of some category of state taxes.

Only if the tribe were to obtain a ruling expanding "Indian Country" to include all of

2o The Osage Nation's strategic decision to name only the State of Oklahoma, the

Commission, and the commissioners is noteworthy. In the Coeur d'Alene Tribe of Idaho case,

the tribe sought less far-reaching relief than the Osage Nation seeks, but it named as party

defendants a broader spectrum of the state officials who might arguably have had authority
over the state jurisdiction at issue. For example, the Coeur d'Alene Tribe named as defendants

the governor of Idaho, the attorney general, the state auditor, the superintendent of public

instruction, the director of the Idaho Department of Water Resources and the agency itself, and
the Idaho Board of Land Commissioners. Coeur d'Alene Tribe of Idaho v. Idaho, 42 F.3d

1244, 1244 (9th Cir. 1994), rev'd inpart, 521 U.S. 261,117 S. Ct. 2028 (1996).

30



Osage County would it even have a colorable argument that the Oklahoma Tax

Commission should be prohibited from levying and collecting state income taxes

"within the geographical boundaries of the Nation's reservation" (i.e., Osage County).

(Aplt. App. at 23.) This is a suit to expand the jurisdiction of the tribe at the expense

of state jurisdiction, and it seeks to invade Oklahoma's sovereignty to a much greater

degree than the suit barred in the Coeur d'Alene Tribe of Idaho case.

By way of comparison, the geographical area over which state jurisdiction was at

risk in Coeur d'Alene Tribe was a lake some 24 miles long and one to three miles wide,

and, further, the land was submerged. Id. 521 U.S. at 264, 117 S. Ct. at 2031_ In

contrast, the Osage Nation is seeking to have all of Osage County declared to be Indian

country. (Aplt. App. at 23.) Osage County is the state's largest county in area, it

covers some 2,250 square miles--approximately three percent of Oklahoma's total land

area--and it has a population of almost 43,000 persons, mostly non-Indian. 2001-2002

Oklahoma Almanac at 492-93 (48th ed. 2001). There can be no real dispute that the

relief the tribe is seeking would have a substantial effect on state jurisdiction well

beyond its taxation jurisdiction.

At statehood in 1907, the historical Osage reservation was incorporated into

Oklahoma as a single county. See Oklahoma Enabling Act, 34 Stat. ch. 3335, § 21

(1906); see also Okla. Const. art. XVII, § 8 (West 1981). Ever since, the State of

Oklahoma has exerted civil and criminal jurisdiction over all of Osage County, with the
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exception of trust or restricted land. It would be an understatement to say that that the

relief the Osage Nation is requesting would, as was the case in Coeur d'Alene Tribe of

Idaho, effectively block attempts by Oklahoma officials to continue exerting all or some

of the jurisdiction over Osage County that the state has exercised since 1907. 2t See id.

521 U.S. at 283, 117 S. Ct. at 2041.

This Court, recognizing that "a state has a special and fundamental interest in its

tax collection system," has barred suits similar to this one in the area of taxation. ANR

Pipeline Co., 150 F.3d at 1193. In ANR Pipeline Co., this Court addressed two

pipeline companies' request for declaratory relief to have the State of Kansas recertify

its tax assessment of their personal property, ld. at 1193-94. The relief sought in ANR

thus had a potential impact on the state's treasury, but it also invaded the state's control

over taxation in general. This Court, considering the rule of Coeur d'Alene Tribe of

Idaho, appropriately concluded that such relief was "'fully as intrusive' into the state's

sovereignty as would be a retroactive money judgment against excessive property

2_ It should be beyond debate that a declaration of all of Osage County to be a

reservation or "Indian Country" would greatly extend the tribe's jurisdiction and the tribe's

possibilities for extending its jurisdiction. As the tribe's complaint recognizes, the existence of

a formal reservation implicates taxation of tribal members, and would diminish the state's tax

base. Further, the existence of a reservation, as opposed to isolated tracts of trust and

restricted land, generally makes it easier for a tribe to "apply to non-Indian lands regulations

dealing with land use, business activities, and environmental protection if nearby Indian lands

or individuals are directly affected." HANDBOOK OF FEDERAL INDIAN LAW at 252-57

(discussing tribal powers over non-Indians within reservation boundaries).
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taxes." /d. at 1194. 22

In this case, the Osage Nation seeks not only to stop income tax collections for

tribal members in Osage County--which would adversely impact the state's tax base--

but it also seeks to change tribal-state jurisdictional lines. If the Osage Nation were to

prevail in its action, Oklahoma's "sovereign interest in its lands and waters would be

affected to a degree fully as intrusive as almost any conceivable retroactive lew upon

funds in its Treasury. "23 /d. 521 U.S. at 287, 117 S. Ct. at 2043. By seeking to divest

the State of Oklahoma of jurisdiction over one of its counties, the Osage Nation has

filed a suit "against the state," and it cannot proceed under the legal fiction that it is

simply a suit against state officials.

22 Tlie Fifth Circuit recently held the Young doctrine inapplicable to a tribal action

that was also identical to the Osage Nation's case in every key respect. In Ysleta Del Sur

Pueblo v. Laney, 199 F.3d 281 (5th Cir. 2000), a federally recognized tribe filed suit to eject a

state agency from a piece of property that had been granted to the tribe in 1751, but that had

been later taken by the state, ld. at 283-84. The court concluded that even though the tribe

had named state officials, it was suit "against the state." ld. at 286. The court refused to

permit the case to proceed under the guidelines of Coeur d'Alene Tribe of Idaho because a

judgment would alter the state's regulatory control over the property. Id. at 290. Certainly

Oklahoma has a far more compelling interest in its jurisdiction over a county than other states

have had in a single piece of property or a submerged lakebed.

23 The effect on the state and local treasuries of the relief the tribe is seeking is far

from insubstantial. Although the tribe's complaint facially requests only declaratory and

injunctive relief, this Court and others have cautioned that the rule from Coeur d'Alene Tribe

"requires a more thorough investigation into the nature of the claim," including "the potential

effect of the requested relief." Elephant Butte Irrigation Dist., 160 F.3d at 611. The tribe's

requested relief would cost the state the taxes now paid by members of the tribe. But it would

also result in an economic cost resulting from civil regulatory jurisdiction lost to the tribe.

33



B. As a Sovereign Entity, Oklahoma Is Entitled to Insist on Responding

to the Tribe's Claims in its Own Courts

Even though a federal forum is not available to the Osage Nation in this case, the

tribe or its members may still pursue the same relief in a state forum, which is the

appropriate forum for such claims. As the majority in Coeur d'Alene Tribe of Idaho

recognized, when a suit against an officer implicates important state sovereignty

interests the "dignity and status of its statehood" allow a state "to rely on its Eleventh

Amendment immunity, and to insist upon responding to [the] claims in its own courts."

Id., 521 U.S. at 287-88, 117 S. Ct. at 2043. As in that case, Oklahoma's courts are

open to resolve the questions of taxation and other questions--including the status of a

historical reservation--that the tribe has raised.

Under Oklahoma's taxation laws, a taxpayer can challenge a tax and obtain a full

hearing before an administrative tribunal, Okla. Stat. Ann. tit. 68, § 221(C) & (D)

(West Supp. 2004), and then appeal an adverse decision directly to the Oklahoma

Supreme Court, /d. § 225(A). 24 See also O.A.C. § 710:50-I-1 et seq. (regulations

relating to income taxes). The issues the tribe has raised involve not merely questions

of federal law but also the application of Oklahoma's tax laws, which the state has a

"strong interest" in determining in the first instance. See Coeur d'Alene Tribe of

Idaho, 521 U.S. at 276, 117 S. Ct. at 2037-38 (Kennedy, J., minority opinion with

24 In fact, the tribe's complaint shows that it is challenging--if indirectly--the

administrative determination of the Commission in just such a proceeding. (Aplt. App. at

24-29.)
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Rehnquist, C.J., as to Part II(C)) (noting a state has an interest in integrating federal

and state legal principles so as to exercise proper supervision over its state officials).

When a state tax is alleged to be an "unlawful burden on interstate commerce"

or to violate "any Congressional Act or provision of the Federal Constitution" a

taxpayer in Oklahoma has the right to sue to recover the tax in "any state or federal

court having jurisdiction of the parties and the subject matter."_5 Okla. Stat. Ann. tit.

68, § 226(c) (West 2001). Questions involving state taxation and tribal rights under

federal law have, not infrequently, been litigated in Oklahoma's courts. 26

In addition, in addressing challenges to state taxation such as this one, this Court

has noted the rule in Seminole Tribe that "federal courts may not imply the judge-made

remedy of Ex parte Young when Congress has provided a more narrowly circumscribed

remedy." ANR Pipeline Co., 150 F.3d at 1192; see also Seminole Tribe, 517 U.S. at

In fact, this statute has been used to resolve federal questions regarding taxation

• of tribal members. In Redbird v. Oklahoma Tax Commission (In re Redbird), 1997 OK 126,

947 P.2d 525 (Okla. 1997), two individual tribal members sought a refund of their income
taxes based on their stares of members of a tribe, their residence on Indian land held in trust by

the United States, and that they worked on Indian land held in trust. The court noted that

§ 226 created a cause of action based on the alleged violation of federal law, but that the

plaintiffs' claim was barred by the applicable statute of limitations. /d. 1997 OK 126, at
¶I 13-17,947 P.2d at 528-29.

26 See, e.g., State of Okla. ex rel. Oklahoma Tax Comm'n v. Thlopthlocca Tribal

Town of Okla., 1992 OK 127, 11 1-3,839 P.2d 180, 181-82 (Okla. 1992) (action brought by

Commission to enjoin sales of untaxed cigarettes on Indian land); Lloyd v. State of Okla. ex

rel. Oklahoma Tax Comm'n (In re Lloyd), 2001 OK CIV APP 41, 11 2-5, 21 P.3d 85, 85-86

(Okla. Civ. App. 2001) (appeal of administrative denial of tax protest involving claim of

exemption of tribal income); Ryals v. Keating, 2000 OK CIV APP 24, 11 2-6, 2 P.3d 378,

379-80 (Okla. Civ. App. 2000) (suit by tribal member challenging constitutionality of statutes

regarding collection of motor fuel taxes on Indian lands).
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73-76, 116 S. Ct. at 1132-33. Suits seeking equitable remedies to challenge state

taxation ordinarily are barred by the Tax Injunction Act "where a plain, speedy, and

efficient remedy may be had in the courts of such State." 28 U.S.C.A. § 1341 (West

1993). As a result, "when a state provides an adequate forum to hear claims for

injunctive relief against state taxes, there is no Ex parte Young mechanism available to

avoid the Eleventh Amendment's prohibition of suits against unconsenting states." Id.

That Oklahoma offers a forum for this claims in this case makes Young unavailable to

the tribe.

Long before Coeur d'Alene Tribe of Idaho, the Supreme Court recognized that a

"State's constitutional interest in immunity encompasses not merely whether it may be

sued, but where it may be sued." Pennhurst State School & Hosp. v. Halderman, 465

U.S. 89, 99, 104 S.. Ct. 900, 907 (1984) (emphasis in original); see also Employees v.

Missouri Dept. of Public Health & Welfare, 411 U.S. 279, 294, 93 S. Ct. 1614,

1622-23 (1973) (noting "problems of federalism inherent in making one sovereign

appear against its will in the courts of another"). The issue in this analysis is not

whether the tribe considers a state forum to be inferior, because, for purposes of this

analysis, the state courts are adequate forums for the adjudication of federal questions. 27

27 As Justice Kennedy has explained, the

[i]nterpretation of federal law is the proprietary concern of state, as well as

federal, courts. It is the right and duty of the States, within their own

judiciaries, to interpret and to follow the Constitution and all laws enacted

pursuant to it, subject to the litigant's right of review in [the Supreme] Court in
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Oklahoma has an open and adequate forum available for the tribe's claims, and the

Eleventh Amendment immunity permits Oklahoma to resolve these questions in its own

courts in the first instance.

C. Recent Sovereign Immunity Decisions Do Not Allow for a Blanket

Exception for All Suits by Tribes that Challenge State Taxation

Unquestionably, in the past tribal suits challenging the collection of state taxes

on Indian lands have been permitted to proceed in federal courts. But not only have

Seminole Tribe and Coeur d'Alene Tribe of Idaho and other decisions doctrinally

changed sovereign immunity analysis and the Young doctrine itself, this case involves a

type of intrusive relief that is not typical of the cases that have been permitted to.

proceed under the Young doctrine. Decisions in this area before Coeur d'Alene Tribe of

Idaho cannot be controlling on the ultimate question of whether the Young rule applies.

It is obvious that the older decisions apply a then-prevailing view of the scope of

Eleventh Amendment immunity, as well as a more lenient application of the Young

exception. Before the Young doctrine was recast, the focus of a court's analysis of a

tribal suit against a state officer was on whether prospective declaratory and injunctive

a proper case .... The separate States and the Government of the United States

are bound in the common cause of preserving the whole constitutional order.

... It would be error coupled with irony were we to bypass the Eleventh
Amendment, which enacts a scheme solicitous of the States, on the sole

rationale that state courts are inadequate to enforce and interpret federal rights in

every case.

Coeur d'Alene Tribe of Idaho, 521 U.S. at 275-76, 117 S. Ct. at 2037 (Kennedy, J., minority
opinion).
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relief was sought, both relatively easy requirements to satisfy. In addition, in

defending suits by tribes challenging state taxation, states often or even usually did not

raise--and therefore waived--the defense of sovereign immunity. 28 The same was true

in litigation brought by tribes against the State of Oklahoma and the Oklahoma Tax

Commission. 29 Therefore, it was often not necessary for courts to consider whether

28 See, e.g., County of Yakima v. Confederated Tribes & Bands of the Yakima

Indian Reservation, 502 U.S. 251, 256, 112 S. Ct. 683, 687 (1992) (suit by tribe challenging

various county taxes on reservation fee lands); White Mountain Apache Tribe v. Bracket, 448

U.S. 136, 137-38, 100 S. Ct. 2578, 2580-81 (1980) (action challenging collection of state

motor carrier license and use fuel taxes on reservation); Washington v. Confederated Tribes of

the Colville Indian Reservation, 447 U.S. 134, 100 S. Ct. 2069 (1980) (tribal suit challenging

collection of various state taxes); Moe, 425 U.S. at 465-68, 96 S. Ct. at 1637-38 (action by

individual Indian against county officers to challenge state regulation of smokeshop on

reservation); McClanahan, 411 U.S. at 165-66, 93 S. Ct. at 1259 (action by individual Indian

to challenge state income tax levied on income derived from reservation sources); Warren

Trading Post v. Arizona State Tax Comm'n, 380 U.S. 685, 685-86, 85 S. Ct. 1242, 1243

(1965) (challenge to collection of state gross proceeds tax on Indian reservation).

29 See, e.g., Chickasaw Nation, 515 U.S. at 452-53, 115 S. Ct. at 2217 (suit by

tribe challenging tax on motor fuel imposed on sales on tribal trust land and income taxes

levied on tribal members who resided outside Indian Country); Sac & Fox Nation, 508 U.S. at

117-21, 113 S. Ct. at 1988-89 (tribal challenge to motor vehicle excise taxes), vacated, 967

F.2d 1425 (10th Cir. 1992); West v. Oklahoma Tax Comm'n, 334 U.S. 717, 718, 68 S. Ct.

1223, 1224 (1948) (challenge to levy of inheritance tax on restricted Indian by state); Buzzard

v. Oklahoma Tar Comm'n, 992 F.2d 1073, 1075 (10th Cir. 1993) (suit by tribe challenging

enforcement of state tobacco taxing statutes); Citizen Band Potawatomi Indian Tribe of Okla.

v. Oklahoma Tax Comm'n, 975 F.2d 1459, 1460 (10th Cir. 1992) (tribal suit challenging

authority of state to require beer license for sale on Indian land); Citizen Band Potawatomi

Indian Tribe of Okla. v. Oklahoma Tax Comm'n, 969 F.2d 943,944 (10th Cir. 1992) (tribal

suit challenging collection of state cigarette taxes in tribal store on trust land); State of

Oklahoma ex rel. Oklahoma Tax Commission v. Wyandotte Tribe of Okla., 919 F.2d 1449,

1449-40 (10th Cir. 1990) (suit to prevent collection of state taxes in tribal convenience store);

Citizen Band Potawatomi Indian Tribe of Okla. v. Oklahoma Tax Comm'n, 888 F.2d 1303,

1304 (10th Cir. 1989) (tribal suit challenging collection of state cigarette taxes on Indian land);

Indian Country U.S.A., Inc. v. State of Okla. ex rel. Oklahoma Tax Comm'n, 829 F.2d 967,

970 (10th Cir. 1987) (suit by tribe and gaming operator challenging collection of state taxes on

tribal bingo gaming).
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suchan action wasbarredor whether it couldproceedunder Young.

Post-Coeur d'Alene Tribe of Idaho, when the defense of sovereign immunity is

raised there must be a consideration of whether the relief sought against a state official

"'implicates special sovereignty interests,' and 'whether that requested relief is the

functional equivalent to a form of legal relief against the state that would otherwise be

barred by the Eleventh Amendment.'" Elephant Butte Irrigation Dist., 160 F.3d at

609. This distinguishes the recent cases considering suits against state officers from

those under the old formulation of Young. 3°

Aside from the differences in the analysis, the relief the tribe is seeking setsthis

case apart from most of the decisions that have considered tribal governments' or

individual tribal members' challenges to the collection of state taxes. For purposes of a

Young analysis, a suit challenging the collection of a state tax being imposed on Indian

land that is within recognized tribal jurisdiction might be viewed simply as an action to

require a named official to apply state tax collections consistently with established

federal law. See Agua Caliente Band of Cahuilla Indians v. Hardin, 223 F.3d 1041,

1049 (9th Cir. 2000). Also, and depending on what type of relief is sought, a challenge

3o See, e.g., Timpanogos Tribe v. Conway, 286 F.3d 1195, 1205-06 (10th Cir.

2002) (permitting suit challenging fishing and hunting rights on reservation land to proceed

under Young because "no special sovereignty interests" were involved); Agua Caliente Band

of Cahuilla Indians v. Hardin, 223 F.3d 1041, 1045-49 (9th Cir. 2000) (finding tribal

challenge to collection of state taxes on Indian land could proceed under Young because relief

did not intrude on state sovereignty); Elephant Butte Irrigation Dist., 160 F.3d at 607-13

(allowing suit for division of profits under recreational land lease to proceed against state and

federal officials under new Young test).
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to a particular category of tax may have only a minimal effect on state jurisdiction.

If there ever was, there is, and can be, no blanket exception to the states'

Eleventh Amendment immunity for suits by tribes challenging state tax collections, and,

in fact, such a view of the law would ignore the essentially relief-specific analysis that

Coeur d'Alene Tribe of ldaho and other decisions require. See Coeur d'Alene Tribe of

Idaho, 521 U.S. at 280, 117 S. Ct. at 2039 (noting that a "case-by-case approach to the

Young doctrine has been evident from the start") (Kennedy, J., minority opinion). In

view of the specific considerations that must be applied under the Coeur d'Alene Tribe

of Idaho analysis, it is also not possible that for a tribe or any other party to proi_eed

under the Young exception with an action that intrudes, as this one does, on a state's

core sovereignty.

In summary, the Osage Nation's suit is barred by Oklahoma's Eleventh

Amendment immunity from suit. Distinguishable from many tribal challenges to state

taxation, this case seeks to transfer substantial jurisdiction from the state to the tribe.

The potential extent of the harm to Oklahoma's sovereignty and dignity in this case is

far-reaching, and, as a result, it cannot proceed under the doctrine of Ex parte Young.
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Ill. DECISIONS OF TI-HS COURT DO NOT BROADLY

AUTHORIZE TRIBAL GOVERNMENTS TO PURSUE ACTIONS

TO DIVEST STATES OF SOVEREIGNTY INTERESTS

Finally, the trial court's order implied that this Court's decisions state a general

rule that "Indian tribes, asserting jurisdiction under 28 U.S.C. § 1362, may seek

injunctive relief from state taxation in federal court." (Aplt. App. at 59.) Actions for

prospective injunctive relief may sometimes proceed under the Young exception,

depending on whether the other criteria of an Eleventh Amendment analysis are met.

But such a blanket generalization is not possible under the Supreme Court's recent

sovereign immunity jurisprudence. Foremost in the trial judge's analysis was this

Court's line of cases beginning with Sac & Fox Nation of Missouri v. Pierce, 213 F.3d

566 (10th Cir. 2000), cert. denied, 121 S. Ct. 1078 (2001), which, in fact, does not

mandate the result the court reached.

A. This Court's Decision in Pierce Does Not Mandate the Result the

District Court Reached

In the Pierce decision, this Court addressed Eleventh Amendment and other

issues raised in a suit filed by a tribal government against the secretary of a state tax

agency. The tribe had obtained a permanent injunction against the official prohibiting

the collection of a motor fuel tax from distributors before the fuel was delivered to

Indian country. Pierce, 213 F.3d at 569-70. It was, unlike this case, an officer suit

challenging the collection of a particular category of tax in Indian Country. The state

official had asserted that neither 28 U.S.C. § 1362 nor the Indian Commerce Clause of
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Article I "is sufficient to overcome the state's sovereign immunity under the Eleventh

Amendment." Pierce, 213 F.3d at 571. Nevertheless, the discussion in the decision

focused on the question presented in Moe--the issue of subject matter jurisdiction.

Noting the analysis in Moe, the panel concluded that "Moe leads us to conclude

that have jurisdiction under 28 U.S.C. § 1362 to reach the merits of this case." Pierce,

213 F.3d at 572. Since the Moe decision related only to subject matter jurisdiction, this

statement can appropriately be read as nothing more than the panel's conclusion that the

federal courts had subject matter jurisdiction to hear the merits of the case. See

Blatchford, 501 U.S. at 785 n.3, 111 S. Ct. at 2584 n.3 (noting that sovereign

immunity had been waived in Moe and "was not at issue").

The panel further observed that "the Eleventh Amendment generally bars an

Indian tribe's suit in federal court against a state where the tribe's claim rests solely on

Article I's Indian Commerce Clause," but that "an Indian tribe's suit for injunctive

relief against state taxation occurring on trust lands is another matter." Pierce, 213

F.3d at 572. As support for the latter statement, the panel's opinion referenced the

discussion in Blatchford concerning the presence of subject matter jurisdiction under

§ 1362. See Pierce, 213 F.3d at 572; see also Blatchford, 501 U.S. at 784-85, 111 S.

Ct. at 2583-84). But, immediately following the statement quoted in Pierce, the

Blatchford decision explained that the issue in the case involved not jurisdiction but

sovereign immunity. Blatchford, 501 U.S. at 785, 111 S. Ct. at 2584 ("The obstacle to
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suit in the present case, by contrast [to Moe], is a creation not of Congress but of the

Constitution. ") -

The panel concluded that "the Eleventh Amendment does not bar the Tribe's suit

against the State to enjoin enforcement" of the tax at issue. Pierce, 213 F.3d at

572-73. But this is nothing more than a general holding rejecting whatever sovereign

immunity arguments the Kansas official made on appeal. But neither this language nor

the decision itself contain a broad holding applicable to all suits filed by tribes in which

state sovereign immunity is an issue.

In fact, the Pierce decision does not address any of the issues raised in this case

regarding an application of the Young exception. For example, the panel expressly

stated that "[b]ecause we conclude that we have jurisdiction to reach the merits of this

case under 28 U.S.C. § 1362, we decline to address the question of Ex Parte Young's

application to matters of state taxation affecting Indian tribes.'3t ld. at 573 n.3 (citation

omitted, emphasis added). Even if Young had been an issue, the suit in Pierce sought

an injunction to halt collection of a specific category of state tax on undisputed Indian

land. 213 F.3d at 569-70. The Pierce decision did not involve a tribe's attempt to

3_ In Pierce, the District Court had permitted the suit to proceed under the Young

doctrine. See Sac & Fox Nation of Missouri v. Lafaver, 979 F. Supp. 1350, 1353-54 (D. Kan.

1997), rev'd, 213 F.3d 566 (10th Cir. 2000). The Kansas officer's briefs filed in the appeal

show that her primary sovereign immunity argument was that "this case involves issues that

implicate special sovereign interests" and thus that the doctrine of Ex parte Young was

inapplicable. Appellant's Opening Br. at 9, Sac & Fox Nation of Missouri v. Pierce, No.

99-3019 (served June 7, 1999). The fact that the panel declined to address the state officer's

main argument related to sovereign immunity, the applicability of Young, thus confirms that it

focused on jurisdictional issues.
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change the boundariesof Indian country, and it did not addressthe kind of invasive

relief that the OsageNation seeksin this case.32

Appropriately, the Pierce decision should be read to mean only what it says.

The relevant holdings in the decision are addressed to the federal courts' subject matter

jurisdiction to hear a suit. Nothing in the decision suggests that it can be read as

addressing the recent criteria for applying the Young exception or the other issues

involved in this case related to the far-reaching relief sought by the Osage Nation.

B. The Pierce Decision Cannot Properly Be Interpreted as Sanctioning

All Suits By Tribes Challenging the Collection of State Taxes

The kind of broad reading of the Pierce decision given by the trial court raises a

number of conflicts with controlling precedents. The decision does not contain any

discussion of Congress's powers under the Fourteenth Amendment to abrogate state

sovereign immunity, of any discussion of specific statutory abrogation to permit suits

by Indian tribes against states, and of any discussion of Young. It cannot, as the trial

judge's order implies, state a general rule regarding tribal suits against states or tribal

suits relating to state taxation.

The Pierce decision can be read as a decision following Moe and concerning

subject matter jurisdiction, but it cannot be read as holding that § 1362 permits an

32 Likewise, the Court's decision following Pierce in Winnebago Tribe of

Nebraska v. Stovall, 341 F.3d 1202 (10th Cir. 2003), also should not be interpreted as creating

a general rule permitting tribal suits for injunctions against taxation. Like Pierce, it was an

officer suit in which the Young doctrine was not an issue. Id., 341 F.3d at 1207 (noting that

court did not consider it necessary to discuss the rule of Young).

44



action for purposes of an Eleventh Amendment analysis. Such a reading would mean

that § 1362 abrogates state immunity from suit, and that issue was resolved in

Blatchford. Since Pierce does not address either congressional abrogation or

Congress's powers to authorize suits against states, its application in the Eleventh

Amendment context is extremely limited. See Hardin, 223 F.3d at 1049 n.8 (noting

Pierce decision and commenting that Moe did not address Eleventh Amendment issues).

Likewise, Pierce expressly did not address a Young ,analysis, and the

circumstances are far different than were presented in Coeur d'Alene Tribe of Idaho and

that are presented in this case. The only party defendant named in Pierce was-the

secretary of the Kansas Department of Revenue. ld. 213 F.3d at 566. The decision,

then, was an officer suit, in contrast to this case and the ANR Pipeline Co. case and

others, in which either the state itself or its taxation and other agencies are party

defendants. See ANR Pipeline Co., 150 F.3d at 1178-79 (naming as defendants

numerous state and county officials, boards, and the Kansas Department of Revenue).

Similarly, the relief requested in Pierce was relatively narrow, and certainly not an

intrusive as the relief the tribe is seeking in this case.

In general, to interpret Pierce or any other decision as stating a general rule that

suits by tribal governments against state officers may proceed so long as they seek only

injunctions to bar the collection of state taxes would be to ignore the mandates of recent

sovereign immunity jurisprudence. The Pierce decision can be explained, or even
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limited, through subsequentdecisions,but it shouldnot be interpretedto have a broader

holding--particularly one that conflicts with controlling precedent--than is contained in

its plain language.

CONCLUSION

Recently, the Supreme Court has made clearer than ever that the states'

sovereign immunity provides broad, constitutional protection from unconsented suits by

private parties, including tribal governments. In every respect, the Osage Nation's suit

is just such an action. Not only did the tribe directly name the State of Oklahoma as a

party defendant, but the nature of the relief--an attempt to divest the state of

jurisdiction over Osage County--makes clear the state itself is the real party in interest.

The threshold determination by the trial court should have been that this action, a suit

"against the state," is barred by Oklahoma's sovereign immunity.

Suits against state officers seeking prospective injunctive relief may sometimes

proceed under the longstanding "exception" of Ex parte Young. However, the Young

rule does not permit suits, such as the Osage Nation has Fried, that seek far-reaching

and intrusive relief implicating core state sovereignty interests. No exception to the bar

of the Eleventh Amendment is applicable in this action, and this Court should reverse

the trial court's denial of its sovereign immunity defense.
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STATEMENT REGARDING ORAL ARGUMENT

Pursuant to Rule 34(a) of the Federal Rules of Appellate Procedure, the

appellants request that the Court set this case for an oral argument. This appeal

presents important questions involving the interpretation and application of the Supreme

Court's recent jurisprudence concerning the states' Eleventh Amendment sovereign

immunity to suits brought against states by tribal governments. In particular, this case

focuses on two of the most complex decisions issued by the Supreme Court in recent

years, Seminole Tribe of Florida v. Florida and Idaho v. Coeur d'Alene Tribe of Idaho.

Overall, this appeal involves extremely important questions relating to the future

relationship between the State of Oklahoma and the tribal governments within the state.

In view of the importance of the case and the complexity of the law in this area, the

appellants believe oral argument would help frame the issues before the Court, and

would aid the Court's decisional process. See Fed. R. App. P. 34(a).
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IN THE UNITED STATES• DIS_.C.T...C.OUR. T FO.R.._T,I_E....... . ........
NORTHERN DISTRICT OF OKLAHOMA

OSAGE NATION,

Plaintiff,

Vo

STATE OF OKLAHOMA _ _L O_HO_ .......
TAX COMMISSION; THOMAS E. KEMP, JR.,
ChairmanoftheOklahomaT_ Co_ssj._;
JERRY JOHNSON, Vice.Chairmanofthe

Oklahoma Tax C..o_m..'.mm'.'on;andDON.

KILPATRICIL Sccrctaw-Membcr of the

Oklahoma Tax Commission,

Defendm_s.

No. 0I.CV-516-P(M)J

FILED -., /
AUG 2 7 200_/

'T"

• Phil Lombardl. Clerk
U.$. DISTRICT COURT

ORDER

Now before the court is the Defendants' Motion to Dismiss Amended Complaint, Plaintiff's
. . . . .. • .... . ......... .... .. • .,., ...... . .. , .. .

Response to said motion, and Defendants' Reply. Defendants move this court to disn3iss Plainfi!Ts c_e

pursuantm Fed.]LCiv.P.12Co)(I).Specifically,Defcnd__antscomendthesm..tui.cs_!ieduponbyPlaintiff

foritsinvocationofthiscourt'sjurisdictionfailtoabrogatetheOklahoma Tax Commission's("OTC")

Eleventh Amendmc'nt iSov__eign immunity from suit, and ihat Plaintiff's claims aye bared by the terms

oftheTax InjunctionAct,28U.S.C.§134I.

Plaintiff'sAmended Complaintsocks(I)a declaratory,judgmentholdingallofOsageCounty,

Oklahoma to be its formal t_seryation and. therefore lndian .Co.un_% 42) a declazat0ry judgmemt holding

that all its members employed by i_and living in the geographical boundaries of that County arc exempt

fromOklahoma incometax__eS_oq_eb m.balwagesand (3)apermanentinjunctionagainstOT C andits
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ofiSi:crs, employees and agents from levying or collecting those/ncome taxe_ from such persons. Plaintiff

asserts this comethasjurisdictionpm_tantto28U.$.C.§1331, federal question jurisdiction, and 28 U.S.C.

§ 1362, which grants district courts, original jurisdiction ov_.civil acfiom...b.rgught by federally- rcco_zed

Indian tn'bes where_n the matt_ .in.,-c_...tt:P.:v.¢..rwarisesunder the ConstitutiOn, laws or.treaties of.thc l.}aiteA..

States.

Defendants contend 28 U_S,C. §1331 and 28 U.$.C. § 1362 cannot provide a bails for this court's

jurisdiction because neither section re .fl_._ fl_e.._.quisite Congressional intent to abrogate Oklahoma's

immunity. Defendant also argues that in.light of thc Supreme Court's decision in Seminole Tribe of

Florida v. Florida, 517 U.$. 44 H996)o Congress is without power to vest this court with jurisdiction,

pursuant to thesestolons.. .........

The Tenth Circuit, however, has ruled that Indi .an _ibes, asserting jurisdiction under 28 U.S.C.

§1362, may seek injunctive relief from state tax,3tion.in ' federal co .urt..iSee Sac .ar_... Fox Nat!o n of

Missouri v. Pierc_ 213 F.3d 566, 5 71- 73 (1 (/h Cir. 2000) cert. denied Pierce v. Sac and Fox Natwn

of Missouri, _ U.S. . 121 S.Ct. 1078, 148 L.Ed.2d 955 (2001); Sac andFox Nation of

Missour_v. Pierce, _ U.S. ..._._,121 S. Ct. 1078, 148 L.Ed.2d 955 (2001); see also Pratrie Band

Potawatomie Naaon v. Richards .241 F.Supp.2d 1293 (D.Kan. 2003); Sac and Fox Nation of

Missouri, 979 F.Swpp. 1350, I352-53 (D.Kan. 1997).

In Sac and Fox Natfqn of Missouri v. Pierce,213 F. 3d 566 (10 _ Cir. 2000), the Tenth Circuit

contcn'q_lated, under a set of facts very similar to.those in the i_tant case whcthcr Indian m'bes could

maintain suits in fedm] e.q.urt._0" enjoin eollection0f the Stay_ of..Kg.,n.:_.'s motor .fuel tax- _R.e_ng on the

Court's decisio n in Mac. v: C..onfederatea Satish amt geete_.:.f T._b_.425. U.S. 463 (I976)oSuprem e

the court determined that neither the Eleventh AmeMment nor the Tax ]njtmcdon Act, 28 U.S.C. § 1341,

2"
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SeminoleTribeofFloridav.Florida,517 U.S.44 (1996),findingthatth¢SeminoleTn'beCourthad

expresslyrecognizedthatinMoe ithadr_ched a diffm-ntconclusiondue tothefactt_t _e casc

involvedan In_an.m'_e'sa_ess.._,fCden].__cgm1,:_fgr.._¢pro'poseofo.b_._juncfiv¢ re!ieffT0m

taxation.Bash ontheM oed_¢cisi.on,theTenthCL_u_tmasonc_d.._t.fe..d_I:ourn.ha,.,_ju-,'isdicrionunder

28 U.S.C. §1362 to consider..them_Tits..0i'_¢ _._¢!._,Cas¢, C_.o_!s_m ._..'_e.Ten_.Ci_.ui L this

court assertsjurisdiction under §1362and finds neither theElev_th Am¢_.(_. _nt, nor theTax I_nj_mction

Act bar this suiL

: Therefore,Defendants'M0fipntoD._i__ is.d._i¢_.............................................

IT IS $0 ORDERED_$|s __ _ dayof August,'2003.

l
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