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I. ISSUES PRESENTED FOR REVIEW

1. The application of the federal death penalty to a carjacking offense that

occurred on the Navajo Indian Reservation involving members of the tribe

violates the opt-in provision of the Federal Death Penalty Act.

2. The use of the kidnapping offense, which was prosecuted under the MCA,

as a gateway factor violated the opt-in provision of the FDPA.

3. Mitchell was denied his rights to have his petit jury chosen from a fair and

representative jury venire when Native Americans were systematically

excluded from jury service in his case.

4. Mitchell was denied due process and equal protection of the laws when jury

selection procedures were used to exclude Native Americans and members

of other racial minorities from service on his jury.

5. The court failed to excuse biased members of Mitchell's jury venire in

violation of his rights to due process, a fair trial, and a reliable sentencing

determination.

6. The court committed reversible error in excusing for "cause" Veniremember

#39 based on her belief that the death penalty should be used in

approximately two percent of all homicides, an accurate description of this

penalty's use nationwide during the past two decades.
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7. The trial court informed members of Mitchell's jury that material elements

of the crimes charged were true, impermissibly alleviating the prosecution's

burden under In re Winship to prove these elements beyond a reasonable

doubt.

8. Procedures used to obtain members of Mitchell's jury venire resulted in the

under-representation of Native Americans in violation of the Religious

Freedom Restoration Act and the American Indian Religious Freedom Act.

9. The court erred when it admitted Mitchell's post arrest statements in

violation of his rights to remain silent and to counsel, secured by the Fifth

and Sixth Amendments.

10. The court erred in not severing counts.

11. After its last minute decision to sever out Mitchell's co-defendants, the

court erred by not continuing his trial.

12. The numerous violations of the government's obligation to turn over

evidence in a timely way requires reversal of Mitchell's convictions and

death sentence.

13. The court erred in many instances by improperly admitting evidence,

violating Mitchell's rights to due process, a fair trial and a reliable

sentencing determination.

xxix



14. The court erred in excluding portions of his post-arrest statements to law

enforcement in violation of Mitchell's right to due process, a fair trial, to

present evidence and to confrontation.

15. The court violated the dictates of Bruton v. United States through the

admission of Orsinger's statements.

16. Mitchell's Sixth Amendment Right to confrontation was violated.

17. The questions and references to the race of the decedents and witnesses and

the argument that suggested that Mitchell should be sentenced to death

because he had offended Navajo culture were improper and violated the

FDPA and Mitchell's rights to equal protection, due process, a fair trial, and

a reliable sentencing determination.

18. The instructions given by the court on aiding and abetting were inadequate.

19. The improper statements and arguments of government counsel in both the

opening and closing and both the guilt and the penalty phases warrant

reversal of Mitchell's convictions and sentence.

20. The court violated Mitchell's right to be present when it questioned the

United States Marshals Service on two occasions about different issues

outside of the presence of Mitchell.

21. The court erred in accepting Mitchell's waiver of his presence during the

penalty phase without conducting a competency determination.

XXX



22. The court erred in permitting Mitchell to waive his presence during the

' penalty phase under Federal Rule of Criminal Procedure 43.

23. Given the total breakdown in communication that occurred between the

defendant and defense counsel before the penalty phase began, the court

erred in not appointing new counsel.

24. The FDPA is unconstitutional.

25. The jury instructions and verdict forms given during the penalty phase

violated Mitchell's rights to due process, and a reliable sentencing

determination.

26. The court erred during the penalty phase by admitting information that was

irrelevant and unduly prejudicial and in excluding admissible information

which Mitchell attempted to introduce.

27. 18 U.S.C. § 3593(c) is unconstitutional in that it does not allow the

defendant rebuttal on the issue for which he carries a burden.

28. Mitchell's conviction should be reversed because during the trial family

members of the decedents sat in the courtroom wearing buttons depicting

the pictures of Slim and Doe.

29. The application of the death penalty to Mitchell, the less culpable co-

defendant, violates Mitchell's rights to due process and a reliable sentencing

determination.
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30. The death penalty is cruel and unusual punishment and a per se denial of

due process.

31. Death by lethal injection constitutes cruel and unusual punishment.

32. The application of the death penalty to Mitchell is unconstitutional.

33. The sentences imposed on all non-death counts must be remanded in light of

U.S. v. Booker.

34. Each of the alleged aggravating circumstances were unconstitutional either

facially or as applied, or both.

35. A weighing scheme may not constitutionally utilize non-statutory

aggravating factors without also providing for mandatory proportionality

review and, therefore, the FDPA is unconstitutional.

36. The Fifth and Eighth Amendments forbid both the execution of Mitchell

and his current conditions given that he is prohibited from participating in

the Sweat Lodge Ceremony.

37. The federal death penalty is unconstitutional in its application because it is

applied disproportionately to racial minorities, to males and in female victim

cases in violation of due process, "equal protection and the Eighth

Amendment.
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H. STATEMENT OF JURISDICTION

1. District Court Jurisdiction

The district court had jurisdiction under 18 U.S.C. § 3231. Venue is

proper under Fed. R. Crim. P. 18.

2. Court of Appeals Jurisdiction

Appellant appeals from both the final judgment of conviction entered

by the district court as well as the sentence imposed by the district court.

Jurisdiction for this appeal is under 18 U.S.C. § 3595 as to the capital count.

Jurisdiction for the non-capital counts is based upon 28 U.S.C. §§ 1291 and 18

U.S.C. §§ 3742(a).

3. Timeliness of Appeal

The district court entered its final judgment and sentenced Mr.

Mitchell to death on September 15, 2003. (CR424, ER960-971). 1 Appellant filed

his notice of appeal on September 22, 2003. (CR426; ER973). The appeal is

timely pursuant to Fed. R. App. P. 4.

4. Bail Status

Appellant, who has been sentenced to death, is currently housed at the

The abbreviation "CR" refers to "Clerk's Record" and will be followed by

an item number. The abbreviation "ER" refers to Appellant's "Excerpt of Record."

"RT" refers to transcripts for hearings that occurred before the trial began. "RTT"

refers to reporters transcripts of the trial.



United States Prison at Terre Haute, Indiana.

III. STATEMENT OF THE CASE

This is an appeal from convictions entered that resulted in the imposition of

a death sentence, and two consecutive life terms plus 384 months in prison.

CR425, ER960-971. These sentences were imposed on Lezmond Mitchell as the

result of an eleven count, four defendant indictment, which was filed on

November 21, 2001. CR1; ER1-5; CR61; ER9-13; CR161; ER18-23. This

indictment charged Mr. Mitchell with Crime on an Indian Reservation (CIR)- First

Degree Murder and Aiding and Abetting, in violation of 18 U.S.C. §5 1153, 1111,

and 2; Carjacking, Resulting in Death, Aiding and Abetting, in violation of 18

U.S.C. §§ 2119 and 2; CIR-Felony Murder, Robbery, Aiding and Abetting, in

violation of 18 U.S.C. §5 1153, 1111, 2111 and 2; CIR-Robbery, Aiding and

Abetting, in violation of 18 U.S.C. §5 1153, 1111, 1201(a)(2) and 2; CIR-

Kidnapping, Aiding and Abetting, in violation of 18 U.S.C. 55 1153, 1201(a)(2)

and 2; and Use of a Firearm in a Crime of Violence, Aiding and Abetting, in

violation of 18 U.S.C. §5 924(c)(1)(A)(i, ii, and iii) and 2. Of these charges, only

count two, the carjacking count carried the possibility of the death penalty. CR87;

ER14-17 (Notice of Intent to Seek the Death Penalty).

Trial was held before the Hon. Mary Murguia with Jury in the Phoenix

Courthouse of the District of Arizona. Jury selection began on April 1, 2003.



CR267, RTT1. The jury convicted Mitchell on all counts of the indictment on

May 8, 2003. CR311; RTT3581-3585.

Pursuant to 18 U.S.C. 3591 et. seq., the penalty phase of the trial, as to the

carjacking count, began on May 14, 2003, before the same jury. CR314;

RTT3728 et seq. On May 20, 2003, the jury reached a verdict of death on Count

2, the carjacking count by special verdict. The jury announced its verdict of death

as to both victims. CR325; ER941-959; RTT4196-4208. On September 15, 2003,

the district court issued its judgement and commitment as to Mitchell. CR425;

ER960-971. A Notice of Appeal was filed on September 22, 2003. CR426;

ER972-973. On September 24, 2003, trial counsel moved to withdraw. CR437.

Appellate counsel was subsequently appointed. CR438-442.

IV. STATEMENT OF FACTS

The charges in this case arose from incidents that occurred on different

days, in different locations. Counts 1-7 involved the killing of Alyce Slim and

Jane Doe on October 28, 2001, as they returned from New Mexico to Arizona.

Counts 8-11 involved a robbery of a trading post on October 31. The evidence

presented at trial demonstrated the following.

GUILT PHASE EVIDENCE

October 28, 2001

Alyce Slim and Jane Doe, both of whom were Navajo, left their home on the
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m

Navajo reservation in Arizona to travel to visit a medicine woman in New Mexico.

Slim was going there to seek help for a leg problem. RTT2569-2570, 2575. After

Slim saw the medicine woman, she and Doe planned to return from New Mexico

back to Arizona. RTT2581.

That same day, Johnny Orsinger and Lezmond Mitchell were traveling back

from a trip to Gallup New Mexico, apparently to steal a car. RTT2779-2780.

While in New Mexico, the two had obtained two knives. RTT3118

On Ms. Slim's drive back from New Mexico to Arizona, she stopped to pick

up two hitchhikers, Orsinger and Mitchell. RTT3119-3120. When Slim stopped to

let the hitchhikers off, Orsinger, who had days earlier carjacked and killed two

other people, attacked her from behind, stabbing Slim. RTT3121. After Orsinger

began the attack, Mitchell also stabbed her. RTT3121. According to the evidence,

Slim was stabbed a total of 33 times, four or five of which were attributed to

Mitchell. RTT3336, 3121. Slim died as a result of stab wounds. RTT3319-3320.

At this point, Orsinger took control of Slim's truck and drove to an undisclosed

location. RTT3122. Jane Doe was ordered to get in the back seat of the truck

while Orsinger, and then later, Mitchell drove the truck, ld. When they arrived at a

location on the Arizona side of the Navajo Indian Reservation, Doe was taken out

of the truck. She was told to lie down on the ground. There, Orsinger and then

Mitchell dropped rocks on her head. ld. She died from blunt force trauma to the



O

head. RTT3348.

Sometime after the killings, Slim and Doe had their heads and hands cut off

and they were buried on the reservation. RTT3316, 3322.

October 31,2001

Ms. Slim's truck was used during a trading post robbery on October 3 i,

2001. RTT2665. Three masked men entered the trading post, armed with guns and

robbed it. RTT2651, 2665. Mitchell, Jason Kinlicheenie, and Jakegory Nakai

were identified as the robbers. RTT2786-2787. Kinlinceenie cooperated with the

government and testified against Mitchell. RTT2775-2863. Though one of the

other robbers (the "skinny guy") hit one of the people in the trading post during the

robbery, Mitchell physically assaulted no one during this robbery. RTT2606. No

one was shot. No one was killed. Employees of the trading post testified about the

robbery and the impact the crime had on them. RTT2629, 2642.

The Investigation

On November 1, 2001, Slim's partially burned, abandoned truck was found.

RTT2668, 2673. On November 4, 2001, a joint task force consisting of both tribal

and federal agents, (RTT2702-2704), acting on information the FBI received from

a cooperating individual, (RTT2706), and at the direction of an assistant United

States attorney in Flagstaff Arizona, secured tribal arrest warrants for the arrest of

Orsinger, Mitchell and others who were believed to have been involved in all of the
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events surrounding the carjackings and four murders for which Mr. Orsinger was

charged, including those actions in which Mitchell and others participated.

RTT2702-2706.

In the early morning of November 4, Mitchell and others were arrested at the

home of Gregory Nakai. RTT2701, 2956-2958. An FBI agent at the scene asked

Mitchell where his trousers were located in the house. RTT2960. He told them.

RTT2962. An agent picked up the trousers and a knife fell to the floor. RTT2963.

The agent left the knife there and agents got consent to search the Nakai home.

RTT2965. Mitchell did not consent to this search. Afterthe consent was obtained

from Daisy and Gregory Nakai, the agent collected the knife. Id. Agents collected

evidence and photographed the contents of the Nakai house, which was admitted at

trial. Admitted at trial in addition to two knives, were cellphones, (RTT2985-2987,

Ex. 48, 53), a newspaper that reported on the trading post robbery, (RTT2973, Ex.

39), a police scanner and photos of the scanner and the code it was set on,

(RTT2979, 2981, 2982, 2984, Ex.42, 45, 47, 46), a money wrapper found in _e

garbage of the Nakai house (RTR2983, Ex. 43 & 44), and police scanner code

sheets. At trial, agents admitted that for some of these items there was no evidence

linking them to Mitchell. RTT2980.

After his arrest, Mitchell was held in tribal custody for approximately three

weeks. During that time, he was questioned by FBI agents four times. In his initial
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interrogation, the day of his arrest, Mitchell denied killing anyone, (RTT3106-

3108). Later that evening, he told agents that he "was present" during the killing of

Slim or Doe, (RTT2722, 3109), agreeing to show the agents where Slim and Doe

were buried. RTT3110. The next day, after Orsinger misled agents about where

the bodies of Slim and Doe were located, agents brought Mitchell to help them

While Orsinger was in the police vehicle, agents called to have

After this, Orsinger told the agents where the bodies were

Three weeks later, on the day of his initial appearance in federal court, while

his lawyers were attempting to meet him, agents took a final, most incriminating

statement. In this statement, Mitchell said he had stabbed Slim four or five times

and that he had thrown a rock at Doe's head twice. RTT2990.

Forensic evidence included fingerprint evidence, autopsy evidence and DNA

evidence. The fingerprint examiner testified that a palm print and right middle

fingerprint found on the outside of Slim's truck matched Mitchell. RTT3190.

Both these prints were from the exterior of the truck and none were from the

interior, which was not examined. RTT3190-3191. Though such evidence was

collected in the case, the shotguns, cellphones, police scanners, shovels, axes, axe

head, and the black and chrome butterfly knives were not processed for prints.

RTT3192-3193.
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Autopsy evidence demonstrated that Slim was stabbed a total of 33 times and

had wounds on both sides of her chest,which were inflicted at "approximately the

same time." RTT3336, 3287, 3356. Slim died from these wounds. Sometime

after her death, her head and hands were severed from her body. Doe died from

"injuries to her head." RTT3348. She had a small area on her neck that "looked

like a incised wound." RTT3338. She had no stab wounds. RTT3325, 3337. She

too had her head and hands severed from her body after her death. RTT3321-3322.

DNA testing demonstrated that blood samples taken from the interior of the

truck "matched" Slim. RTT3207-3210. None matched Doe. RTT3229. Tests on

DNA taken I_om the "black handled butterfly knife," were inconclusive.

RTT3212, 3226. DNA found on a silver handled knife was a mixture of at least

two people and Slim was a "match." RTT3215. Of the DNA material obtained

from a cellphone, a halloween mask and a glove, "Mr. Mitchell could not be

excluded." RTT3216, 3217, 3232. Blood samples obtained from the rocks,

exhibits 161 and 162, "matched" Doe. RTT3221. No other DNA was found on the

rocks. RTT3231. Other DNA was found on evidence seized during this

investigation, but was not matched to anyone tested. RTT3229.

Based on this evidence, the jury found Mitchell guilty on all counts.

RTT3582-3583.



INTERIM PROCEEDINGS

After the guilt phase, Mitchell, without explanation, requested to waive his

presence at the penalty phase. RTT3598. The district court, recognizing his "sense

of hopelessness," (RTT3606-3609), repeatedly tried to elicit from Mitchell his

reasons for this decision. RTT3605-3608. Mitchell's only explanation was that he

saw "no benefit or relevance to it." RTT3608. After initially denying his request,

(RT3620) the court ultimately permitted Mitchell to waive his presence. RTT3850.

Discussions were also held during these interim proceedings about the late

disclosure of evidence by the government. This evidence included letters from the

decedents' family expressing their opposition to imposition of the death penalty. It

also included a letter from the tribe to the United States Attorney stating that the

tribe had not opted into the federal death penalty and did not want the death penalty

applied on the reservation in any case and specifically not in either Mitchell or

Nakai's case. RTT3689. The district court ruled that the letter from the tribe

constituted a mitigating circumstance against imposition of the death penalty.

RTT3713. The court noted the letter's relevance because the defendant and the

victims are members of the Navajo Nation and the letter notes that the tribe's

cultural and religious values do not support the concept of capital punishment.

RTT3714.



PENALTY PHASE EVIDENCE

The government adopted all of the evidence presented during the guilt phase.

RTT3753. The defense admitted by stipulation exhibits 1-22, including the letter

from the Navajo Nation on its position regarding the imposition of death.

RTT3727.

In addition to the evidence from the guilt phase, the government admitted the

testimony of family members about their loss. RTT3756, 3773, 3780. It also

presented testimony about the cultural factors that the death of a mother causes in a

matrilineal culture like the Navajo. See e.g. RTT3773-3774.

The defense presented testimony of Mitchell's family members, friends and

teachers. It also presented the testimony of FBI Agent Duncan about details of the

investigation that had not been presented during the guilt phase. RTT 3957-3996.

The testimony demonstrated that Mitchell had been raised by his grandparents

because his mother would have nothing to do with him and she never told anyone

who his father was. RTT3824, 3828, 3889, 3890, 3892, 3917, 3929, 3941. Mr.

Mitchell was described as respectful of authority and as having no violent

disciplinary problems in high school. RTT3798, 3904, 3913, 3940, 3948.

Lezmond's teachers thought highly of him, but were "scared to death of Orsinger."

RTT3899.

After the presentation of this evidence and argument, the jury sentenced

10
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Mitchell to death for the deaths of Slim and Doe. RT4196-4207.

V. SUMMARY OF ARGUMENT

A. The application of the federal death penalty to a carjacking offense

that occurred on the Navajo Indian Reservation involving members of

the tribe violates the opt-in provision of the FDPA.

The Navajo tribe has not opted into the Federal Death Penalty Act

("FDPA"). The application of the federal death penalty to Mitchell, who is a

member of the Navajo tribe, for offenses involving other members of the Navajo

tribe, and which were committed in Indian Country, specifically on the Navajo

Reservation, is a violation of the opt-in provision of the FDPA, tribal sovereignty,

the First Amendment Freedom of Religion Clause, and the American Indian

Religious Freedom Act. The application of the FDPA to offenses involving solely

tribal members and occurring on a federal Indian reservation is a matter of first

impression.

B. The use of the kidnapping offense, which was prosecuted under the

MCA, as a gateway factor violated the opt-in provision of the FDPA.

The federal government asserted, the court instructed, and the jury found

that the fact that the death of Jane Doe "occurred during the commission and

attempted commission of the kidnapping" of her, qualified as a statutory

aggravating circumstance. This kidnapping was prosecuted under the Major

Crimes Act. The use of this offense as a statutory aggravator violates the opt-in

provisions of the FDPA and the Eighth Amendment.

11
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C. Mitchell was denied his rights to have his petit jury chosen from a fair

and representative jury_ venire when Native Americans were

systematically excluded from jury_ service.

Mitchell's trial was improperly transferred from Prescott to Phoenix, and this

transfer combined with the methods used to select and excuse members of the

venire resulted in a constitutionally significant under-representation of Native

Americans on the venire in violation of Mitchell's rights to select a jury from a fair

cross-section of the community, to due process and a reliable sentencing

determination in this capital case.

D. Mitchell was denied due process and equal protection when jury

selection procedures were used to exclude Native Americans and

members of other racial minorities from service on his jury.

Mitchell's jury venire was selected and then narrowed through a racially

discriminatory course of conduct which resulted in the systematic exclusion of

Native Americans on racial grounds, in violation of precedent dating back more

than a century. This exclusion of Native American jurors denied equal protection

to the excluded jurors and to Mitchell.

E. The court failed to excuse biased members of Mitchell's jury. venire in

violation of his rights to due process, a fair trial, and a reliable

sentencing determination.

Numerous jurors exhibiting a disqualifying bias, such as a predisposition

toward imposing a death sentence, were not dismissed for cause by the court.

12
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F. The court committed reversible error in excusing for "cause"

Veniremember #39 based on her belief that the death penalty should

be used in approximately two percent of all homicides, an accurate

description of this penalty's use nationwide during the past two

decades.

Number 39 said that it was inappropriate to sentence someone to death in 98

percent of murders. This is an accurate statement of the law and statistical

evidence bears this out. Nationally, only 2.2 percent of murders with a known

offender result in a death sentence. Yet, she was inappropriately struck from the

jury despite her repeated assurances to the court that she could fairly consider

either sentence in the penalty phase.

G. The court informed members of Mitchell's jury_ that material elements

of the crimes charged were true, impermissibly alleviating the

prosecution's burden under In re Winship to prove these elements

beyond a reasonable doubt.

The court improperly violated this fundamental principle of constitutional

law by informing Mitchell's jury that several material elements of the offenses

charged against him had already been established as true.

H. Procedures used to obtain members of Mitchell's jury venire resulted

in the under-representation of Native Americans in violation of the

Religious Freedom Restoration Act and the American Indian

Religious Freedom Act.

The procedures used to select Mitchell's venire and petit jury impermissibly

excluded jurors on the basis of their Navajo traditional religion and culture in

violation of the Religious Freedom Restoration Act (RFRA), and the American

13
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Indian Religious Freedom Act (AIRFA).

I. The court erred when it admitted Mitchell's post arrest statements in

violation of his rights to remain silent and to counsel, secured by the

Fifth and Sixth Amendments.

Mitchell's Fifth Amendment rights secured under Miranda v. Arizona, 384

U.S. 436 (1966), were violated. A statement improperly taken from Mitchell

before being Mirandized was admitted. Statements taken from Mitchell after his

right to counsel had attached, taken through subterfuge and collusion of federal and

tribal authorities, were also erroneously admitted.

J. The court erred in not severing counts.

The court erred in permitting the joinder of and refusing to sever the trial on

counts 1-7 from counts 8-11, and thus denied Mitchell due process and a fair trial.

K. After its last minute decision to sever out Mitchell's co-defendants,

the court erred by not continuing his trial.

The court's eleventh hour decision to sever out the trial of Orsinger violated

Mitchell's right to a fair and impartial jury, a fair trial, due process, and a reliable

sentencing determination.

L. The numerous violations of the government's obligations to turn over

evidence in a timely way require reversal of Mitchell's convictions

and death sentence.

The government repeatedly violated Mitchell's right to timely discovery of

evidence in its possession, including Brady information, violating due process, a

fair trial, to confrontation, and a reliable sentencing determination, warranting

14



reversal of his convictions and sentence.

M. The court erred in many instances by improperly admitting evidence

violating Mitchell's rights to due process, a fair trial and a reliable

sentencing determination.

During Mitchell's trial, the court erred in many respects during both the guilt

and penalty phases of Mitchell's trial by admitting evidence that was inadmissible,

concerning: diagrams containing hearsay statements, postmortem mutilation

evidence, vulnerability of victims and victim impact evidence in the guilt phase,

improper opinion/expert evidence by agents, unreliable hearsay in the form of

hearsay statements lacking basic foundation information, evidence lacking any

foundation tying it to this case, irrelevant, extremely prejudicial hearsay evidence

in the form of a newspaper article, the police radio codes and a photo of a police

scanner showing codes, irrelevant evidence relating to size, age and weight of

Mitchell and Orsinger, and irrelevant and prejudicial expert evidence.

N. The court erred in excluding portions of Mitchell's post-arrest

statements to law enforcement in violation of Mitchell's rights to due

process, a fair trial, to present evidence and to confrontation.

The court erred in preventing Mitchell from admitting his statements to law

enforcement in their entirety. This erroneous decision by the court violated

Mitchell's rights to due process, a fair trial, to confrontation, and to a reliable

sentencing determination.

15



O. The court violated the dictates ofBruton v. United States, 391 U.S.

123 (.1968) through the admission of Orsinger' s statements.

The government violated the Federal Rules of Evidence as well as Mitchell's

right to due process, a fair trial, to confrontation and a reliable sentencing

determination in admitting the out-of-court statements of Orsinger.

P. Mitchell's Sixth Amendment Right to confrontation was violated.

The Confrontation Clause of the Sixth Amendment was violated when the

court permitted multiple witnesses, in both the guilt and the penalty phase, to

provide "testimonial" hearsay regarding critical pieces of evidence.

The trial court also improperly prevented Mitchell from questioning

Kinlicheenie, the cooperating, testifying co-defendant, about the nature of his plea

agreement and prior conduct that was probative of truthfulness.

Q. The questions and references to the race of the decedents and

witnesses and the argument that suggested that Mitchell should be

sentenced to death because he had offended Navajo culture were

improper and violated the FDPA and Mitchell's rights to equal

protection, due process, a fair trial, and a reliable sentencing

determination.

The government improperly interjected race and religious and cultural

heritage into this trial repeatedly. These improper references to race began in

opening statement at the guilt phase and continued through the questioning of

witnesses and on to the conclusion of argument in the penalty phase.

16



R. The instructions given by the court on aiding and abetting were

inadequate.

The instruction as given is silent as to the mens rea that the defendant must

demonstrate for the substantive offense. This instruction affected every count of

the indictment, including the capital offense of carjacking resulting in death.

S. The improper statements and arguments of government counsel in

both the opening and closing and both the guilt and the penat .ty phase

warrant reversal of Mitchell's convictions and sentence.

The comments of the government lawyers in openings and closings in both

phases of Mitchell's trial violated his rights to due process, a fair trial, to

confrontation and to a reliable sentencing determination.

T. The court violated Mitchell's right to be present when it questioned

the United States Marshals Service on two occasions about different

issues outside of the presence of Mitchell.

Twice during Mitchell's trial, the court spoke to the United States Marshals

Service outside of Mitchell's presence and his lawyers, and relied on information

received in those conversations in ruling on critical questions in violation of his

rights to confrontation, due process, a fair trial and a reliable sentencing

determination.

U. The court erred in accepting Mitchell's waiver of his presence during

the penalty phase without conducting a competency determination.

Given his lack of responsiveness, Mitchell was denied his rights to due

W
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process and a reliable sentencing determination when the court accepted a waiver
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of his presence without first conducting a competency evaluation.

V. The court erred in permitting Mitchell to waive his presence during the

penal _t3' phase under Federal Rule of Criminal Procedure 43.

Federal Rule of Criminal Procedure 43 requires that a defendant "must be

present" at every stage of a trial and sentencing. Fed. R. Crim. P. 43(a)(2)-(3).

This rule was violated when Mitchell was allowed to waive his presence at the

penalty phase of his trial.

W. Given the total breakdown in communication that occurred between

the defendant and defense counsel before the penalty phase began, the

court erred in not appointing new counsel.

The court should have granted counsels's request to be relieved given the

total breakdown in communication that occurred between Mitchell and counsel

during the trial.

X. The FDPA is unconstitutional

The federal death penalty is unconstitutional in various respects.

Y. The jury_ instructions and verdict forms given during the penal _typhase

violated Mitchell's rights to due process, and a reliable sentencing

determination.

Various jury instructions and an improper set of verdict forms permitted the

jury to sentence Mitchell to death in violation of the Eighth Amendment.

18



Z. The court erred during the penalty phase by admitting information

presented by the government that was irrelevant and unduly

prejudicial and in excluding admissible information that Mitchell

attempted to introduce.

The court erred when it prevented Mitchell from presenting testimony from

witnesses on the appropriate sentence and excluded relative culpability evidence

while admitting highly inflammatory and irrelevant evidence.

AA. 18 U.S.C. § 3593(c) is unconstitutional in that it does not allow the'

defendant rebuttal on the issue for which he carries a burden.

Because the defendant bears the burden of proving mitigating circumstances,

it is impermissible to permit the government to have rebuttal argument during the

penalty phase of a federal death penalty case, while denying Mitchell rebuttal on

the mitigating circumstances. Thus, FDPA is unconstitutional.

BB. Mitchell's conviction should be reversed because during the trial

family members of the decedents sat in the courtroom wearing buttons

depicting the pictures of Slim and Doe.

Family members of the deceased wore buttons with pictures of their loved

ones emblazoned on them in full view of the jury deciding Mitchell's fate in

violation of due process, a fair trial and a reliable sentencing determination.

CC. The application of the death penalty to Mitchell, the less culpable co-

defendant violates Mitchell's rights to due process and a reliable

sentencing determination.

The Eighth Amendment prohibits arbitrary, capricious and excessive

punishments. Given the relative culpability of Mitchell and Orsinger, the

19



application of the death penalty to Mitchell is arbitrary, capricious and excessive

and violates the Eighth Amendment.

DD. The death penalty is cruel and unusual punishment and a per se denial

of due process.

Appellant raises broad challenges to the constitutionality of the death

penalty.

EE. Death by lethal injection constitutes cruel and unusual punishment.

Recent studies call into question previous rulings by this Court that upheld

the constitutionality of lethal injection. This Court should revisit the question and

declare lethal injection to be unconstitutional.

FF. The application of the death penalty to Mitchell is unconstitutional.

The imposition of the federal death penalty on Mitchell is unconstitutional.

The Supreme Court in Roper v. Simmons, 125 S.Ct. 1183 (2005) held the

application of the death penalty to juveniles under the age of 18, violates the Eighth

Amendment prohibition against cruel and unusual punishment. That ruling should

be extended to include Mitchell who was twenty years old at the time of these

offenses.

GG. The sentences imposed on all non-death counts must be remanded in

light of U.S. v. Booker.

The court sentenced Mitchell on the non-death counts pursuant to the

Federal Sentencing Guidelines. Given the Supreme Court decision in US. v
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Booker, 125 S.Ct. 738 (2005), this Court should reverse and remand for

resentencing on those counts.

HI-/. Each of the alleged aggravating circumstances is unconstitutional

either facially or as applied, or both.

For various reasons, each aggravating circumstance asserted in this case is

unconstitutional, either facially or as applied to Mitchell.

II. A weighing scheme may not constitutionally utilize non-statutory

aggravating factors without also providing for mandatory.

proportionality review and, therefore, the FDPA is unconstitutional.

The FDPA's failure to provide for proportionality review, while

simultaneously permitting the use of non-statutory aggravating factors in the

context of a "weighing" statute, renders the FDPA unconstitutional; alternatively,

the non-statutory aggravating factors must be dismissed and this case remanded for

a new sentencing procedure.

JJ. The Fifth and Eighth Amendments forbid both the execution of

Mitchell and his current conditions given that he is prohibited from

participating in the Sweat Lodge Ceremony.

The government has rendered Mitchell's sentence cruel and unusual under

the Eighth Amendment by prohibiting Mitchell from engaging in religious

practices that are vital to his mental and spiritual well being as a member of the

traditional Navajo religion,and consequently his sentence is illegal and should be

voided.
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KK. The federal death penalty_ is unconstitutional in its application because

it is applied disproportionately to racial minorities, to males and in

female victim cases in violation of due process, equal protection and

the Eighth Amendment.

The federal death penalty's application discriminates based on race and

gender in violation of the Fifth and Eighth Amendments. Currently, the federal

death row is comprised of 3 7 defendants: twenty-three are black, thirteen are white

and one is Native American. Males and offenders who kill females are also

significantly more likely to be condemned. As such, the federal death penalty is

unconstitutional.
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VI. ARGUMENT

A. THE APPLICATION OF THE FEDERAL DEATH PENALTY TO A

CARJACKING OFFENSE THAT OCCURRED ON THE NAVAJO

INDIAN RESERVATION INVOLVING MEMBERS OF THE TRIBE

VIOLATES THE OPT-IN PROVISION OF THE FDPA.

The Navajo tribe has not opted into the Federal Death Penalty Act (FDPA).

The application of the federal death penalty to Mitchell, who is a member of the

Navajo tribe, for offenses involving other members of the Navajo tribe, and which

were committed in Indian Country, specifically on the Navajo Reservation, is a

violation of the opt-in provision of the FDPA, tribal sovereignty, the First

Amendment Freedom of Religion Clause and the American Indian Religious

Freedom Act (AIRFA), 42 U.S.C. § 1996. The application of the FDPA to offenses

involving solely tribal members and occurring on a federal Indian reservation is a

matter of first impression.

The application of federal criminal law to offenses arising in Indian Country

is not limitless. In Exparte Crow Dog, 109 U.S. 556 (1883), the Court held that,

absent an explicit Congressional conferral of jurisdiction, the federal courts did not

have jurisdiction to try an Indian for the murder of another Indian. The Major

Crimes Act ("MCA"), 18 U.S.C. § 1153, was passed in response to Crow Dog.

See, e.g., United States v. Welch, 822 F.2d 460, 463 (4 th Cir. 1987). The MCA

states that any Indian who commits certain enumerated offenses against the person

or property of another Indian or other person, is guilty of a federal criminal offense.
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18 U.S.C. § 1153 (2005). Carjacking resulting in death is not one of the

enumerated offenses.

This Court, however, has held that federal criminal offenses occurring on an

Indian reservation include offenses of "nationwide applicability." US. v Juvenile

Male, 118 F.3d 1344, 1350-51 (9th Cir. 1997). In upholding a RICO prosecution

against a tribal member, this Court stated that the MCA "deals only with the

application of federal enclave law to Indians and has no bearing on federal laws of

nationwide applicability that make actions criminal wherever committed." Id This

however, does not answer the question of whether a federal carjacking resulting in

death conviction should be upheld when it occurs on the Navajo reservation by and

against tribal members. Nor does it answer whether the death penalty provisions of

the FDPA should be so extended or whether the application of the federal death

penalty violates the AIRFA and the First Amendment Freedom of Religion rights

of the Navajo.

Additionally, this Court's rulings ignore the fact that the Government only

has jurisdiction to prosecute any offenses on the reservations because the MCA

permits it. The MCA allows the federal courts to exercise jurisdiction over crimes

involving Indians in Indian country. See Crow Dog, 109 U.S. at 572. Pursuant to

the holding in Crow Dog, the federal courts do not have jurisdiction over this

carjacking, because the carjacking at issue took place in Indian country, only
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Indians were involved and the carjacking statute does not contain a clear grant of

jurisdiction for such offenses.

Instead, the jurisdictional language of the carjacking statute itself suggests

that Congress did not anticipate it applying in Indian country. It applies federal

criminal penalties to carjackings that involve any "motor vehicle that has been

transported, shipped, or received in interstate or foreign commerce." 18 U.S.C. §

2119. Congress chose not to include the language of the Commerce clause in the

Constitution that specifically refers to commerce involving Indians. The

Commerce Clause in the federal constitution speaks in terms of giving Congress

the power to "regulate Commerce with foreign Nations, and among the several

States, and with the Indian Tribes." Const. Art. 1, § 8, cl. 3. Because the

commerce clause language in the carjacking statute specifically excludes the

reference to Indian commerce, it suggests Congress did not intend it to regulate

Indians. It should not be held to apply to offenses such as this, which arise on the

reservation and involve solely Indians.

The carjacking resulting in death statute should not be applicable to an

offense such as this because to do so infringes on a particular Indian right or policy.

Where a "particular Indian right or policy is infringed by a general federal criminal

law, that law [should] be held not to apply to Indians on reservations unless

specifically so provided." U.S.v. Blue, 722 F.2d 383,385 (8 th Cir. 1983). Here,
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the carjacking statute itself does not specifically state that the death penalty

provisions apply to Indians in general, or members of the Navajo nation

specifically. Given the traditional religious and cultural opposition of the Navajo

to the death penalty, and the Congressional deference to the tribes on this question,

the application of the carjacking statute with its enhanced penalties should not be

applied. Moreover, to do so would result in a violation of the Navajo members'

A1RFA and first amendment rights.

In its January 2002 letter to the federal government on whether the tribe

would support-the application of the death penalty "under 18 U.S.C. 2119 in these

specific instances," the tribe made clear it "would not support a death penalty

'option." That position was based on cultural and religious opposition to the death

penalty. In explaining its opposition, the tribe stated,

As part of Navajo cultural and religious values we do not support the

concept of capital punishment. Navajo holds life sacred. Our culture and

religion teach us to value life and instruct against the taking of human life for

vengeance. Navajo courts recognize traditional peacemaking as part of the

judicial system. It is through traditional peacemaking that harmony is

restored in situations which have been disturbed through an act of crime.

Committing a crime not only disrupts the harmony between the victim and

the perpetrator but it also disrupts the harmony of the community. The

capital punishment sentence removes with [sic] any possibility of restoring

the harmony in a society.

See Penalty Phase Exh. 22, ER6-8.

Given the unique place tribal governments hold in our constitutional system

and the religiously motivated reasons for its opposition to the death penalty, the

26



0

application of the death penalty in this situation runs afoul, not only of _e

principles of statutory interpretation of the MCA and carjacking statutes, but also

the sovereignty of the tribe and its religious freedom. 42 U.S.C. § 1996.

1. The Government's Interpretation of the Opting-in Provision

Violates Longstanding Common-Law Principles of Statutory

Construction.

It is a longstanding principle of statutory interpretation that statutes should

not be interpreted in a way that renders another statute or portion of the same

statute meaningless. See, e.g., Marbury v. Madison, 5 U.S. 137, 174 (1803);

Dastar Corp. v. Twentieth Century Fox Film Corp , 539 U.S. 23, 35 (2003).

Statutory interpretation is the sole province of the judiciary. U. S. et al v. Amer.

TruckingAssoc, Inc., 310 U.S. 534, 544 (1940).

It was clearly the intent of Congress to exempt from the federal death penalty

any crimes falling under the MCA. The purpose of the opting-in provision was to

give Indian tribal governments a right to decide whether the death penalty should

apply to offenses committed by Indians on their reservations. See 137 Cong. Rec.

$8490 (daily ed. June 24, 1991). To interpret the opting-in provision in a way that

permits the Government to seek the death penalty using another basis of

jurisdiction ignores Congressional intent, produces unreasonable and absurd results

and therefore violates the principles articulated in American Trucking.

General federal jurisdiction includes a wide range of crimes, from treason or
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espionage to using a firearm during a crime of violence that is already subject to

federal prosecution. See generally 18 U.S.C. § 924. Because of the extensive list

of federal crimes, in almost any murder case taking place in Indian country it would

be possible to find another basis for federal jurisdiction. If the Government

prevails, it will be able to essentially read the opting-in provision out of existence

because it would almost always be able to seek the death penalty pursuant to some

other basis of federal jurisdiction. Clearly, this is exactly the sort of unreasonable

result that American Trucking sought to prevent and this interpretation would

violate the principle of Dastar Corp. that a statute is not to be interpreted in a way

that renders another statute superfluous.

2. The Application of the Federal Death Penalty to Mitchell When

his Tribe has not Opted into the Death Penalty Violates the

Sovereignty of the Navajo Tribe.

Indian tribes have inherent sovereignty deriving from their self-governing

status prior to the European arrival in the new world. See, e.g., Oneida Indian

Nation v. County of Oneida, 414 U.S. 661,667-68 (1974). However, this

sovereignty is divested to the extent it is inconsistent with the tribe's dependent

status. United States v. Wheeler, 435 U.S. 313,326 (1978). The areas in which

tribes have divested their sovereignty are limited to those involving the relations

between an Indian tribe and non-members of the tribe. Id. Tribal sovereignty is

limited, for example, in that the tribes may not transfer their land. See, e.g.,
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Brendale v. Confederated Tribes and Bands of Yakima Indian Nation, 492 U.S.

408,426 (1981). Indian tribes are prohibited from exercising both those powers of

autonomous states that are expressly terminated by Congress and those powers

"inconsistent with their status." Oliphant v. Suquamish Indian Tribe, 435 U.S. 191,

208 (1978) (citations omitted).

It is true that the tribal power of self-government remains subject to ultimate

federal control. Wheeler, 435 U.S. at 327. However, the FDPA clearly states that

the tribes retain the right to decide whether their members should be subjected to

the death penalty. 18 U.S.C. § 3598. The purpose of this provision was to give

Indian tribal governments a right to decide whether the death penalty should apply

to offenses committed by Indians in Indian country. See 137 Cong. Rec. $8490.

Absent an implicit or statutory divestment of this right as a sovereign nation, the

tribes retain it. See, e g., Wheeler, 435 U.S. at 326. To seek the death penalty

where the tribe has not optedin is a violation of the tribe's sovereign right to

choose whether its members shall be subject to the death penalty for federal crimes.

3. The Application of the Federal Death Penalty to Mitchell When

His Tribe Has Not Opted into the Death Penalty Scheme

Violates the First Amendment Protections of Freedom of

Religion and the AIR_FA.

The application of the FDPA to a Navajo in the face of the opposition of the

tribe for religious reasons is a violation of the First Amendment. The U.S.

government also has an explicit policy under 42 U.S.C. § 1996 "to protect and

29



preserve for American Indians their inherent right of freedom to believe, express,

and exercise the traditional religions of the American Indian." This policy was

violated through the application of the FDPA in this case. Those violations were

manifested in various ways. They were manifested in the failure to respect and

abide by the tribe's express opposition to the application of the death penalty for

religious reasons. They were manifested in the government's rejection of the

family members' opposition to the pursuit of the death penalty. They were

manifested through the striking of any jurors whose religious and cultural beliefs

were based on the traditional Navajo system. See infra Jury Selection Issues.

While the government may have a compelling reason to prosecute carjacking

resulting in death, there is no compelling reason to seek the death penalty in a case

such as this. As such, the enhanced provisions that allow for the death penalty in

this case run afoul of the First Amendment and the American Indian Religious

Freedom Act. Mitchell's conviction and sentence should be reversed.

B. THE USE OF TI-{E KIDNAPPING OFFENSE, WHICH WAS

PROSECUTED UNDER THE MCA, AS A GATEWAY FACTOR

VIOLATED THE OPT-IN PROVISION OF THE FDPA.

The federal government asserted, [-RTT3784, 4127, ER822, 893], the court

instructed, [RTT3737, ER806] and the jury found [RTT4204, ER906] as a statutory

aggravating circumstance, that the death of Jane Doe "occurred during the

commission and attempted commission of the kidnapping". This kidnapping was
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prosecuted under the MCA. The use of this offense as a statutory aggravator

violates the opt-in provisions of the FDPA and the Eighth Amendment. 2

The FDPA specifically allows the tribe to foreclose the use of an offense

arising under the MCA as a basis for the imposition of the federal death penalty.

The Federal Death Penalty Act of 1994, 18 U.S.C. §§ 3591 et seq., states that

...no person subject to the criminal jurisdiction of an Indian tribal
government shall be subject to a capital sentence under this chapter for any
offense the Federal jurisdiction for which is predicated solely on Indian
country and which has occurred within the boundaries of Indian country,
unless the governing body of the tribe has elected that this chapter have
effect over land and persons subject to its criminal jurisdiction.

18 U.S.C. § 3598. Federal jurisdiction over the kidnapping in this case was

predicated only on Indian country and was prosecuted only pursuant to the MCA.

Predicating the death penalty upon a kidnapping would violate the tribe's

sovereign right to opt into the FDPA. 18 U.S.C. § 3598. The purpose of this

provision was to give Indian tribal governments a right to decide whether the death

penalty should apply to offenses committed by Indians in Indian country. See 137

Cong. Rec. $8490 (daily ed. June 24, 1991). Absent an implicit or statutory

divestment of a right as a sovereign nation, the tribes retain it. See, e.g, Wheeler,

435 U.S. at 326.

2Given this, the court erred in instructing on this issue and the sentence

based on such instruction violates the MCA, the FDPA, and Mitchell's rights to

due process and a reliable sentencing determination.
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Because Mitchell is subjected to a capital sentence under the FDPA based on

an offense "the Federal jurisdiction for which is predicated solely on Indian

country and which has occurred within the boundaries of Indian country," and the

Navajo Nation has not opted in to this provision, his sentence of death must be

reversed.

C. MITCHELL WAS DENIED HIS RIGHTS TO HAVE HIS PETIT

JURY CHOSEN FROM A FAIR AND REPRESENTATIVE JURY

VENIRE WHEN NATIVE AMERICANS WERE

SYSTEMATICALLY EXCLUDED FROM JURY SERVICE IN HIS

CASE.

Standard of Review

A challenge to the composition of a jury is reviewed de novo. See U.S.v.

Bushyhead, 270 F.3d 905,909 (9th Cir. 2001).

1. Jury Selection Procedures Used in Mitchell's Case Resulted in

the Constitutionally Significant Under-representation of Native

Americans in his Jury Venire in Violation of the Sixth

Amendment and 28 U.S.C. § 1682.

The Sixth Amendment guarantees the right to choose one's petit jury from a

venire that represents a fair cross-section of the relevant community. Duren v.

Missouri, 439 U.S. 357 (1979). Under the Sixth Amendment's fair cross-section

guarantee, to establish aprimafacie violation, a challenging party must show that:

1) the group excluded is distinctive; 2) representation of this group in the venire is

not fair and reasonable in relation to the number of such persons in the community;

and 3) this under-representation resulted from systematic exclusion. Id. at 364.
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Native Americans are a distinctive group in the relevant community. See United

States v. Brady, 579 F.2d 1121, 1131 (gth Cir. 1978).

Mitchell's trial was improperly transferred from Prescott to Phoenix, and this

transfer combined with the methods used to select and excuse members of the

venire resulted in a constitutionally significant under-representation of Native

Americans on the venire in violation of Mitchell's rights to select a jury from a fair

cross-section of the community, to due process and a reliable sentencing

determination in this capital case.

a. The method of gathering in Phoenix a jury venire to try a

case arising on the Navajo reservation resulted in the

systematic under-representation of Native Americans that

is both unfair and unreasonable.

Native Americans are systematically excluded from jury service when a case,

like that of Mitchell, arises on the Navajo Reservation, in the Prescott Division of

the District of Arizona, yet the case is transferred to the Phoenix Division for trial.

Such under-representation occurred here and denied Mitchell his rights under the

Sixth Amendment.

As an initial matter, Ana Baca, the jury administrator for the Phoenix

division of the District of Arizona, sent jury summonses and questionnaires to

3,000 randomly selected registered voters. RT 3/12/03, pp. 8-9; ER55-56. These

jurors were told that a trial of approximately five weeks in length would be held in

Phoenix. Id. at p. 12; ER57. Of the 3,000 summoned, 671 did not respond. Id.
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This left a total of 2,329 returned questionnaires. Approximately 1,000 of the

returned questionnaires were described as "excuse requests" by Baca. Id. Baca

determined, outside the presence of Mitchell and counsel, that only 263 persons

were "actually qualified. ''3 Id. at p. 15; ER59. This reduction of approximately

89% of the retumed questionnaires was done in significant part due to jurors

expressing hardship based upon the location of the trial in Phoenix.

Q. Would it be fair to say that the 293 [sic] that did respond must have

indicated that they had no reason to request an excuse simply because of the

place of the trial, or the length of the trial?

A. That is correct. They -- they were given, when they were sent out the

questionnaire, they were given the information for them to respond

accordingly.

Id. at 13; ER58. This dramatic exercise of discretion by the jury administrator was

improper and resulted in a marked disparity in the number of Native Americans

who reported for jury service in this case.

The trial court found that based upon official U.S. Census Department

figures from the 2000 census, Native Americans comprised 18.64% of the Prescott

Division. In ruling on this issue, the court conducted no analysis of the role the

jury administrator played in dismissing approximately 89% of the responding

potential jurors. See Order 4/2/03, p. 4; ER154. Moreover, the court

3Baca determined that 295 were "statutorily eligible" and that 263 were

"actually qualified." The court used the 295 figure in its calculations.
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inappropriately assessed the 295 potential jurors who were originally identified as

being "statutorily eligible." ld. at p. 9; ER159. Focusing on this figure, however,

revealed that only 13.89% of that group were Native American. ld. Yet, the court

did not analyze this substantial disparity (25.5% relative disparity, and 4.75%

actual disparity), but instead identified its own figure of 36 Native American

"potential jurors comprising the venire," concluding that 17.39% of venire

members were Native American.. ld. Relying on this apparently inaccurate figure,

the court assessed an actual disparity rate of 1.25% and found it to be within

acceptable limits. In fact, the actual number of Native Americans who appeared for

voir dire seems to be 29 out of a total of 207, indicating an actual disparity of

4.64%, and a relative disparity of 24.9%. 4

The court's reliance upon a purported actual disparity of 1.25% is improper

for several reasons: a) the figure does not accurately reflect the true under-

representation of Native Americans on venires produced from the selection

procedures used to try Navajo reservation crimes in Phoenix, generally, and

specifically within the context of this case; and b) relative disparity is a more

appropriate measure to use when judging the under-representation of a relatively

4An examination of the voir dire indicates that the court's figures may be

incorrect. The following 29 members of the venire indicated they were Native

Americans during voir dire: #1, #2, #3, #4, #5, #6, #7, #8, #9, #10, #11, #12, #13,

#14, #15, #16, #17, #18, #19, #20, #21, #22, #23, #24, #25, #26, #27, #28, #29.
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small portion of the population.

b. This under-representation resulted from systematic
exclusion.

Lezmond Mitchell's case and that of co-defendant Gregory Nakai provide

ample evidence of the systematic under-representation of Native Americans caused

by the District of Arizona's method of obtaining jury venires for trials in Phoenix

of Navajo reservation crimes. See CR168. As indicated above, the figures analyzed

are based upon the 295 people deemed "statutorily qualified" by the jury

administrator, a figure representing less than 10% of the 3000 people initially

drawn at random from the Prescott master jury wheel. See Order 4/2/03 p. 4;

CR265; ER154. The manner in which the 90% are deemed statutorily unqualified

plays a significant role in this under-representation. The number of Native

Americans who reported for voir dire were similarly under-representative, with the

actual disparity being 4.64%, and the relative disparity being 24.9%. In Nakai's

case, the disparities were even more pronounced. Nakai's case involved an initial

pool of 199 prospective jurors (compared with the 3000 in Mitchell's case). Out of

the 199, only 24 (12%) were Native Americans, representing an actual disparity of

6.64%, and a relative disparity of 35.6%. CR168 (Motion & Attachment).

The process repeated in these two cases provides evidence of the systematic

exclusion of Native Americans in Navajo reservation cases tried in Phoenix. This

process, which was constitutionally infirm in selecting the initial venire pool, was
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exacerbated through a death qualification process that disparately impacted Native

Americans in the jury pool.

c. The trial court's biased "death qualification" of jurors

exacerbated the systematic under-representation of Native

American jurors.

The death qualification of jurors disparately impacted Native Americans on

the jury pool and increased their under-representation on Mitchell's jury venire.

Of the 29 Native American jurors who were questioned by the trial court, 8

(27.6%) were dismissed due to their opposition to the death penalty. 5

This improper racially biased death qualification process denied Mitchell his

rights under Title 28 U.S.C. § 1682, which prohibits the exclusion of any citizen

fi'om jury service on the basis of race or national origin. 6 The process used also

violated his rights to due process, equal protection, a fair trial and a reliable

sentencing determination, warranting reversal of Mitchell's convictions and

5The 8 Native American jurors dismissed for opposition to the death penalty

were: #3, RTT336, #6, RTTI98-99, #10, RTT988, #13, RTT1424, #15, RTT2256,

#22, RTT1262-63, #24, RTT1684 & #77. Defense objections were lodged to the

excusal of jurors #3, RTT333, #6 RTT198, #22, RTT1257, and #24, RTT1682-83.

6The pool of Native American jurors also was improperly narrowed by the

exclusion of veniremembers #1, RTT601-02, ER271-72, #2, RTT119, ER266, #9,

RTT1174, ER292, and #11, RTT38, ER260. These jurors were dismissed for

cause due in part to their use of Navajo as a first language. The trial court's

erroneous application of the Jury Selection Act and its failure to provide

interpreters for these jurors, or to limit the biased application of the law against

Native Americans resulted in a violation of equal protection, due process, a fair

trial and a reliable sentencing determination.
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sentence of death.

2 Jury Selection Procedures that are Otherwise Tolerated are

Intolerable in a Capital Prosecution Arising off the Navajo

Reservation.

The Supreme Court requires heightened reliability in the decisions made by

the jury and judge during the course of a capital trial. See, e.g., Zant v. Stephens,

462 U.S. 862, 884 (1983). This heightened reliability is due to the uniqueness of

the penalty of death. The Supreme Court has repeatedly recognized this difference

and has given effect to it in various rulings. See e.g., Woodson v. North Carolina,

428 U.S. 280 (1976). Because of that qualitative difference, there is a

corresponding difference in the need for reliability in the determination that death

is the appropriate punishment in a specific case. Id. at 305. The requirements of

the Eighth Amendment mandate a more careful procedure for selecting jurors than

what might be otherwise tolerable in a non-capital criminal proceeding. That

heightened need for reliability was not observed in Mitchell's jury selection

proceedings used to obtain his venire and petit jury. The faulty procedures used,

do not adhere to the requirements of due process and a reliable sentencing

determination under the Fifth and Eighth Amendments, and warrant reversal of

Mitchell's convictions and sentence of death.

Although this Court has never before struck down the process used to

empanel jurors in Phoenix for Navajo reservation crimes, see e g. US. v. Etsitty,
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130 F.3d 420 (9th Cir. 1998), it has never faced this question in the context of a

capital case. It should strike down the process used here, for the procedures used

to select Mitchell's venire and petit jury were racially discriminatory in violation of

the Fifth, Sixth and Eighth Amendments.

D. MITCHELL WAS DENIED HIS RIGHTS TO DUE PROCESS AND

EQUAL PROTECTION OF THE LAWS WHEN JURY SELECTION

PROCEDURES WERE USED TO EXCLUDE NATIVE

AMERICANS AND MEMBERS OF OTHER RACIAL MINORITIES

FROM SERVICE ON HIS JURY.

Standard of Review

The standard of review for claims of race bias in jury selection procedures is

de novo. See Bushyhead, 270 F.3d at 909; see also U.S. v Bishop, 959 F.2d 820,

827 (gth Cir. 1992).

1. Mitchell's Rights to Due Process and Equal Protection Were

Denied When Native Americans Jurors Were Unequally

Subjected to Racially Biased Questioning and Improperly

Excluded from Jury Service by the Trial Judge.

Any person charged with a crime has long enjoyed the right to a jury selected

through non-discriminatory procedures. Akins v. Texas, 325 U.S. 398, 403 (1945).

The equal protection component of the due process clause forbids racial

discrimination in jury selection procedures. See Batson v. Kentucky, 476 U.S. 79

(1986); Buckley v. Valeo, 424 U.S. 1, 93 (1976). Batson did not establish this right

to have a jury selected through procedures untainted by racial discrimination. It

merely extended to peremptory challenges the well-established rule forbidding
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exclusion of jurors through a discriminatory process premised upon the false

assumption that members of the defendant's race were somehow less qualified or

capable of being fair due to their race. Batson, 476 U.S. at 86; see also Akins, 325

U.S. at 403; andsee Norris v. Alabama, 294 U.S. 587, 599 (1935).

Members of a jury venire must be "indifferently chosen." Strauder v. West

Virginia, 100 U.S. 303,309 (1879), see also, Hollandv. Illinois, 493 U.S. 474, 479

(1990) ("race based exclusion is no more permissible at the individual petit stage

than at the venire stage"). The government "may not draw up its jury lists pursuant

to neutral procedures but then resort to discrimination at 'other stages in the

selection process.'" Batson, 476 U.S. at 87-88, quoting Avery v. Georgia, 345 U.S.

559, 562 (1953). "Defendants... are entitled to require that those who are trusted

with jury selection shall not pursue a course of conduct which results in

discrimination in the selection of jurors on racial grounds." Akins, 325 U.S. at 403.

The Court in Norris v. Alabama also made clear that facially neutral provisions

defining juror qualifications would not prevent reversal if these provisions were

used "in effecting prohibited discrimination." 294 U.S. at 589. In Akins, the Court

declared that purposeful discrimination could be shown "by unequal application of

the law to such an extent as to show intentional discrimination." ld. at 404. The

Court then held: "Any such discrimination which affects an accused will make his

conviction unlawful." Id.
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Mitchell's jury venire was selected and then narrowed through a racially

discriminatory course of conduct which resulted in the systematic exclusion of

Native Americans on racial grounds, in violation of precedent dating back more

than a century] This exclusion of Native American jurors denied equal protection

of the law to the excluded jurors and to Mitchell.

The court resorted to discrimination based upon the false assumption that

Native Americans were somehow more prone by race and culture to be biased in

this case than were jurors of other races. Native Americans were systematically

subjected to explicitly race-based voir dire that questioned their abilities to judge

another Native American. These questions repeatedly identified both the race of

the juror and the race, or tribal affiliation of Mitchell, and asked whether the jurors

could be fair given this shared racial identity. Non-Native American jurors did not

have their own races included in the questioning, and were never asked if their own

racial identity would interfere with their ability to be fair. Instead, non-Native

American jurors were asked if they ever had an experience with a Native American

that would cause them to be biased toward Mitchell. These divergent lines of

questioning were facially discriminatory. They communicated two strongly biased

and improper messages: 1) that Native American jurors were more likely than

7Appellant is not contending that Batson is applicable to strikes for cause.

Rather, appellant relies upon the fundamental principles which Batson extended to

peremptory challenges.
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jurors of other races to be biased; and 2) that any bias jurors of other races had

toward Native Americans was a function of the jurors having had prior contact with

Native Americans.

With some Native American veniremembers, the court identified the juror's

race and then asked whether they could be fair to another Native American.

COURT: You would be fair. All right. And then let me just ask you, the

defendant in this case is Native American and you're Native American.

Would the fact that the defendant in this case is Native American affect you

in any way from being fair and impartial to both sides?

#3: I would be fair.

RTT325; ER255.

COURT: Okay. So do you have any attitudes -- I believe you're Native

American, are you?

#22: Navajo.

COURT: I just have to ask these questions. Do you have any attitudes

towards Native Americans that might prevent you from giving this defendant
a fair trial?

#22: No.

RTT1249; ER296.

With other Native American members of the venire, the court pressed the

questioning about the effect of their being Navajo much more strongly, despite

having already been given assurances that the jurors could be fair and impose the

death penalty.
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COURT: Let me ask you, the defendant in this case is a Native American.
In fact, he's a Navajo. And I believe you're a Navajo; is that correct?

#19: Yes.

COURT: Would the fact that he's a Navajo and you're a Navajo, would that
affect your ability to be fair and impartial in this case?

#19: No.

COURT: You can sit in judgment of a fellow Navajo?

RTT2196-97; ER361.

COURT: Now, you touched upon your -- you've mentioned your -- your
Navajo beliefs. And I don't know if you indicated your religious beliefs, but
is there anything about your religious beliefs or your Navajo beliefs that
would prevent you from sitting and being fair in this case?

#2: No.

COURT: All right. Is there anything about your Navajo beliefs that would
prevent you from imposing the death penalty?

#2: 'No.

COURT: So despite the fact that it's traditionally not a -- traditionally it's
against Navajo beliefs to impose the death penalty, you could find certain
circumstances if it was appropriate and it was presented to you, to impose the
death penalty? Yes?

#2: Yes.

RTT119; ER226.

COURT: Well, do you -- you just said that it's not a part of your system.
And I believe you state in your questionnaire you're Navajo; is that correct?

#24: Yes, ma'am.
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COURT: You said it's not part of your system. I guess my question is does

that affect what your position is on the death penalty?

#24: I guess I would say that I don't have a position either way on that.

COURT: Well, let me ask you this: If-- do you think it's wrong for the

government to put someone to death for committing murder?

#24: I don't have an answer for that, no.

COURT: Okay. Let me ask you this question: Do you have any moral,

religious, or personal belief that would prevent you from imposing the death

penalty?

#24: No, I don't.

COURT: Do you have any moral, religious, or personal belief that would

prevent you from imposing a life sentence?

#24: No, I don't.

COURT: But and my question is, would you be able, as part of the jury

process, to listen to all of the evidence that's presented from both sides, both

in favor and against, or in favor of the death penalty and one in favor of life

sentence, would you be able to listen to all of that evidence and the

arguments and then in conjunction with your fellow jurors decide what is the

most appropriate sentence?

#24: I believe that's the whole purpose for being on the jury. So my answer

is yes.

COURT: Okay. Is there anything about your beliefs or about your position,

and I know you told me you have none, and that's what I'm just trying to find

out, that would prevent you from considering a life sentence?

#24: Rephrase this question, please.
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COURT: Is there anything about your beliefs or position that would prevent
you from considering either sentence?

#24: No, I don't think so.

RTT1670; ER321.

Despite getting these repeated assurances that #24 could in fact be fair and

impartial in considering guilt and punishment, the court pressed him about being

Native American and what affect that might have on his ability to serve as ajuror.

COURT: The defendant in this case, and I know you're Native American,

too. Would the fact that the defendant is Native American affect your ability

to be fair and impartial in this case?

#24: I think it will.

RTT1672; ER322

When pressed even further about the affect his race might have on his ability

to serve as a juror, #24 did not provide disqualifying answers to the court's

questions. He merely indicated that he would find it "difficult" to serve on such a

case, a prospect arguably any juror in a capital case should and would agree with.

COURT: .... But let me ask you, you're Native American. The defendant

is Native American. You're Navajo, he's Navajo. Would that -- it sounded

like earlier that might affect your ability to be fair and impartial. And I'm

trying to figure out if you could tell me in your own words the best that you

possibly can how that would affect you and your possible service as a juror

in this case.

#24: It's going to have a long-term effect on me.
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COURT: How? In what way?

#24: Well, emotionally and perhaps to a certain extent spiritually.

COURT: And is that just by serving on the jury or is that if you come out to
a certain result?

#24: To a certain -- come out to a certain result, yes.

COURT: Explain that a little bit more.

#24: Well, we as Native Americans, specifically Navajo, we value life. And

we conduct all sorts of ceremonies of prayers and the basis of all the

ceremonies comes down to valuing life as we know it. I don't know if that

explains -

COURT: It does. It does. So because of that, you don't think you could sit

as a juror in this case against a fellow Navajo?

#24: It's going to be difficult for me.

COURT: It would be difficult. All right. Thank you.

RTT1673-74; ER323-324.

No white, Hispanic or African-American juror was subjected to similar

questioning by the court. Veniremembers #3, #22, # 19, #2 and #24 were all

dismissed by the court before the exercise of peremptory challenges. See RTT336,

1262-63, 2199, 2458, 1684, respectively. See ER259, 298-299, 363,390, 327.

Venire members #3, #22 and #24 were all dismissed based upon answers obtained

during this racially biased portion of the voir dire. ld. Over Mitchell's strenuous

objection, the court made clear that it was drawing inferences about #24's fitness to

serve from the fact that he said he was a "traditional Navajo" and that he "valued
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life."

THE COURT:... And he indicated it would be very difficult to sit, and I

inferred as a juror in a death penalty case because of how -- and he said he

was very traditional in response to a separate question, he himself was a

traditional Navajo. But in response to another question he said traditional

Navajo beliefs are that they value life.

And he said it would be very difficult for him to sit as a juror, even though

he did say he thought he could in conjunction with other jurors be open to

imposing either sentence. He later then said in response to a question that it

would be difficult for him because of his beliefs not to value life and the

inference for the Court and, the impression was and, therefore, it would be

difficult for him to impose the death penalty and possibly it could be difficult

for him to even sit as a juror in this case when the defendant is a Navajo.

He also made statements, and I agree, his statements appeared to be

thoughtful, and he was searching. And I think as a result, he was struggling

with the thought and the possibility of sitting as a juror in this case and how

it would -- he specifically stated how it would affect him spiritually. And

although he didn't articulate exactly or at least in response to the Court's

question how it would affect him, he did say that it clearly would affect him

spiritually.

RT. 1684-85; ER327-328.

It is highly improper for the court to make inferences based upon someone's

race, and the statements that they are traditional and value life. Being traditional

and valuing life could describe the majority of Americans. Surely it is not

necessary to reject tradition and devalue life to serve on a death penalty case in a

United States courtroom. The fact that #24 is a Navajo is irrelevant under the jaw,

but it was treated as highly relevant by the trial court. The court's identification

and use of this juror's race in questioning and dismissing him from service is a
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direct violation of the equal protection principle that "A person's race simply is

unrelated to his fitness as a juror." Batson, 476 U.S. at 867 (internal quote

omitted). Mitchell's conviction should be reversed due to the improper exclusion

of#24 as this exclusion violated the equal protection component of the due process

clause.

The court also improperly excluded veniremembers #3 and #22 for

opposition to the death penalty following a voir dire that was explicitly race-based.

These exclusions combined with the exclusion of#24 raise a clear inference of race

bias in the court's jury selection procedures. This inference becomes powerfully

convincing when examined in light of the fact of the 29 Native Americans who

appeared for voir dire, 28 were dismissed by the trial court before peremptories

were exercised. This systematic elimination of Native American jurors violates the

equal protection component of the Fifth Amendment's Due Process Clause.

2. Mitchell's Rights to Due Process and Equal Protection Under

Batson v. Kentucky Were Denied When the Only African-

American Member of the Venire Was Impermissibly Struck

from Jury Service by the Prosecution.

Batson "guarantee[s] the defendant that the [prosecution] will not exclude

members of his race from the jury venire on account of his race". 476 U.S. at 86.

That right has been extended to include any exclusion which is predicated upon

race. See Powers v. Ohio, 499 U.S. 400, 409 (1991). To show a Batson violation,

(1) defendant must make a prima facie showing that prosecutor's challenge was
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based on race; (2) if the prima facie case is established, the burden shifts to the

state to articulate a race-neutral explanation; and (3) the court must determine

whether the defendant has carried the burden of proving purposeful discrimination.

Batson, 476 U.S. at 96-97.

The prosecution here used peremptory strikes in an attempt to eliminate the

only Native American juror and the only African-American juror to survive past the

racially discriminatory process of strikes for cause outlined above. RTT2506,

2514; ER391,395. When Appellant objected to the exclusion of juror #29, the

only remaining Native American juror, the court found that a prima facie case of

discrimination in the use of peremptory strikes had been established. RTT2509;

ER392. The court further found that the prosecutor's proffered reason for

exercising this strike was a pretext for racial discrimination and denied the strike.

RTT2510-13; ER393, 394.

Immediately after this ruling, defense counsel raised a Batson objection to

the exclusion of veniremember #30, the only African-American juror on the venire.

RTT2514, ER395. Despite finding that the prosecution had engaged in purposeful

racial discrimination in attempting to eliminate all Native American jurors from

serving on Mitchell's jury, the court overruled the objection to the elimination of

#30, finding that no prima facie case of racial discrimination had been established.

RTT2514-2516; ER_395-397. This ruling, which failed to factor in the previous
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finding of purposeful racial discrimination in excluding Native American jurors,

was erroneous and requires reversal. This Court has reversed a finding of no prima

facie case under remarkably similar circumstances in habeas corpus proceedings.

See Fernandez v. Roe, 286 F.3d 1073, 1078-79 (9th Cir. 2002) (prima facie case

established through striking only two African-American venire members in light of

prior finding of prima facie case in strikes against Hispanic jurors).

The present case is much like Fernandez v Roe. Here, the trial court

explicitly rejected any relevance of the prior prima facie finding because that

finding involved a Native American juror. RTT2515-16, ER396-397. This was

clear error, and the court's failure to recognize the prima facie case in this instance

undermines confidence in its subsequent analysis of this strike.

The trial court found alternatively that the proffered rationale for the strike

was race-neutral. RTT2516; ER397. The court accepted as non-discriminatory the

proffered rationale that juror #30 had served on a jury twenty years ago that had

acquitted the defendant. Id. That finding, however, also failed to consider in any

way the effect of the prior finding of racial discrimination in the exercise of

peremptory strikes against Native Americans. In light of a finding that this

prosecutor was engaging in racial discrimination, the proffered justification for

excluding the only African-American from jury service should have been rejected

as a pretext for racial discrimination. The failure to do so warrants reversal of
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Mitchell's convictions and sentence of death.

g. THE COURT FAILED TO EXCUSE BIASED MEMBERS OF

MITCHELL'S JURY VENIRE IN VIOLATION OF HIS RIGHTS TO

DUE PROCESS, A FAIR TRIAL AND A RELIABLE SENTENCING

DETERMINATION.

Standard of Review

The district court's decisions concerning whether to dismiss a juror for cause

are reviewed for abuse of discretion.

Cir. 2000).

1.

US. v. Gonzalez, 214 F.3d 1109, 1112 (9th

Failure to Excuse Biased Jurors Who Could Not Fairly Decide

Punishment

A juror may be excused for cause if the "juror's views [on the death penalty]

would 'prevent or substantially impair the performance of his duties as a juror in

accordance with his instructions and his oath.'" Wainwright v. Witt, 469 U.S. at

424. To be qualified, jurors must be able to impose either a life sentence or the

death penalty based on a good faith examination of all the evidence. See Morgan v.

Illinois, 504 U.S. at 727-729. The court failed to excuse jurors who could not meet

this basic requirement to consider both sentences fairly without a predisposition

toward death.

In the following instances, the court abused its discretion in failing to

dismiss jurors who exhibited a clear impairment of their abilities to perform their

duties as jurors, in that they exhibited a disqualifying strength of bias in favor of
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the death penalty. These errors, individually and collectively, require reversal of

Mitchell's convictions and sentence of death.

Veniremember #31

Number 31 said that if she was convinced that Mitchell was guilty she would

"probably lean toward the death penalty" in the punishment phase of the trial.

RTT2365, ER375. She reiterated that she would lean in favor of death unless the

defense could convince her otherwise. RTT2366, ER376:

Q: Are you saying that you think that after having heard the trial of this,.

.., and after voting to convict my client, you would start out in the

penalty phase with the belief that the death penalty was the proper

punishment?

A: Right, until I heard the mitigating factors then.

When pressed as to whether she would have to be talked out of the death

penalty, #31 replied: "It's hard to say. I don't know." Id. The trial court attempted

to rehabilitate #31, but only elicited a simple "yes" when asked whether she would

"listen to all of the evidence" before making a decision. RTT2367, ER377.

Defense counsel moved to exclude #31, Id., noting that the court's

questioning did nothing to alter the juror's stated predisposition. RTT2367-68;

ER377-378. The government acknowledged that the juror would lean toward the

death penalty. RTT2369, ER379. The court, however, denied the defense motion

to strike, finding the juror to be "thoughtful" and "honest." RTT2369-70, ER379-

52



380. Being thoughtful and honest in stating that she leans toward death and would

continue to do so until a mitigation caseconvinced her otherwise does not make a

juror qualified to sit in a capital murder casewhere the government has the burden

of proving aggravating circumstances before someone can even consider death.

Juror #31 was unqualified to sit and the court abused its discretion in failing to

strike her.

Veniremember #32

Number 32 exhibited a strong bias in favor of death, yet the court took great

pains to avoid striking her for cause.

Q: If you had just sat on the jury and you found after you heard the whole

case at trial, all the evidence, and you concluded that my client was guilty,

that he committed carjacking and that he caused the death of two people, a

nine-year-old girl and a 65-year-old woman, and then you are going to be

asked what the punishment was, can you personally imagine yourself under

any circumstances voting for anything other than the death penalty?

#32: No.

Q: Thank you.

RTT1517; ER311.

This frankness did not result in the court exercising the appropriate authority

to strike her from jury service. Instead, the court tried to convince the juror that she

had not understood the question properly. The court asked "Can you tell me the

answer to that last question?" RTT1517-18, ER311-312. The juror repeated her

answer: "No." RTT1518; ER312. The court attempted to construe this response as
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meaning the juror had not understood, only to have the juror insist that she had

understood, and then correctly reiterate the question to which she had responded.

COURT: So you didn't really understand the last question?

#32: I think I understood it.

COURT: What -- what was asked?

#32: IfI believed that there could be, or let's see. If there was other

appropriate punishment for this individual, I guess, after hearing all the

evidence. Is that what you're asking?

Id. Apparently still unhappy with this juror's honesty, the court offered a leading

question to obtain a response that could be construed differently.

COURT: Right. Would you consider evidence from both sides before you
made a decision?

#32: Yes. Um-hmmm.

Id The court continued with a series of questions which clearly had "correct"

answers desired by the court.

COURT: And my question is, knowing that, would you be able to listen to

all of the evidence before deciding what the most appropriate sentence would

be?

#32: Before-

COURT: Would you be able to listen to all of the evidence presented during

the sentencing phase before you made a decision on what the sentence

should be?

#32: Yes.

COURT: Would you automatically vote for the death penalty?
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#32: No.

RTTI519; ER313.

These questions failed to address this juror's substantial impairment. They

are meaningless questions because the juror knows she will not get to decide on a

sentence until after hearing all of the evidence. Moreover, nobody but the most

hard-headed person would tell the court that they would "automatically" vote for

death in response to the kind of questions this judge asked. When defense counsel

sought to follow up with additional questions, the court cut counsel off in further

violation of Mitchell's rights to due process, a fair trial by an impartial jury and a

reliable sentencing determination guaranteed under the federal constitution and

Rule 24 of the Federal Rules of Criminal Procedure. RTT1520; ER314. Defense

counsel moved to strike the juror for cause. RTT1527; ER315. The court denied

this motion. RTT1536-38; ER316-318. That denial was an abuse of discretion

and warrants reversal of Mitchell's convictions and sentence of death.

Veniremember #33

Juror #33 also exhibited a disqualifying bias, but was not excused from

service. First, she acknowledged difficulty admitting that Mitchell should be

presumed innocent.

Q: You understand Mitchell has been charged in this case by the

government with these crimes. Do you think that by virtue of the fact that

he's been charged with these crimes he's probably guilty, likely to be guilty,
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simply becausehe's been charged?

#33: I -- I want to say no, but I don't really know if that would be honest. I
don't know.

RTT1698; ER329. Although she moved away from this position somewhat on

follow-up questions, #33 categorically stated that someone guilty of causing the

deaths of a 65 year old woman and a 9 year old child "should die" for those crimes.

Q: Do you believe that ifa person is guilty of causing the death of a
nine-year-old child and a 65-year-old woman, that he should die for what he
did?

#33: Ifhe's the cause of it?

Q: Ifhe's found guilty of that.

#33: Yes.

RTT1699; ER330.

Defense counsel moved to exclude #33. RTT1700; ER331. The court

inappropriately brought the juror back and rehabilitated her, RT. 1702-04, ER332-

334, before denying the defense motion to strike. RTT/ER 1712-13/338-339,

1707-09/335-337. Number 33 was unqualified to sit and the court abused its

discretion in failing to strike her.

Veniremember #34

Number 34 exhibited a clear unequivocal bias in favor of death in any case

involving the death of a child.

COURT: All right. And would you consider that -- be willing to consider
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all of that information even if at the penalty phase there was evidence that

the defendant had murdered a child?

#34: Could you repeat that, please?

COURT: Yeah, would you be willing to consider this information that I told

you that the defendant gets to present, and that's about his background, his

mental state, circumstances surrounding his history, would you be willing to

consider all of that even if the jury, and you were part of the jury, had found

him guilty of murdering a child?

#34: That's -- that's awful hard to answer.

COURT: It is hard to answer." But I just need to see what your feelings and

thoughts are.

#34: I don't really know.

COURT: Okay. And that's true for a lot of people. They've never been

presented with this kind of question. And it's a hard question. And it's

understandable that you wouldn't know. My question is would you be

willing to consider both of the sentencing options, life imprisonment or the

death penalty, if that were the case?

#34: I would probably go with the death penalty.

RTT264-65, ER230-231. Despite the court's strenuous efforts to qualify this juror,

the best the juror would say is that he would "do the best he could." In follow-up

questions from defense counsel, #34 made it very clear that his disability as a juror

was disqualifying.

Q: Okay. Now, you said -- I wrote this down as best I could. I'm not real

good with shorthand, but I wrote down that ifa child was involved, you

would probably go with the death penalty. Is that your feeling?

#34: Yes, sir.
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Q: The Judge has asked you and the prosecutor's asked you a couple times

whether you would keep -- keep an open mind. And you've said over and

over again, you would do the best you could --

#34: Do the best I can.

Q: But you would come to this case, ifI understand what you're saying, with

the idea that a person who kills a child probably deserves the death penalty;
is that fair?

#34: Yes, sir.

Q: And a person who kills a child and an elderly person would probably

deserve the death penalty; is that fair to say?

#34: Both of them?

Q: Would that make ,-- yes, sir.

#34: Jeez, that makes it worse.

Q: Yes, there were two.

COURT: Can you repeat that.

Q: I'm sorry, would the fact that you found my client guilty of convicting --

killing a child and an elderly person make it even more likely that you would

vote for the death penalty?

#34: Yes, sir.

RTT274-76, ER232-234.

The court's failure to excuse #34 for cause was an abuse of discretion

warranting reversal of Mitchell's convictions and sentence of death.
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Veniremember #35

Number 35 also should have been struck for cause. He exhibited a clear

disqualifying bias in favor of the death penalty.

Q: Talking a little bit, if we could, about your attitude about the death

penalty, as you sit here today, are there any kinds of crimes that you can

think of that would so offend you or in your mind would be so serious or

awful that they should be punished with death and no other possible
punishment?

#35: Yes.

Q: Do you have in mind what kinds of crimes those would be?

#35: I would start from basically the eye for an eye, I mean, death -- a crime

involving the death of someone, yes.

RTT2224, ER364. Although he later said he would consider all the evidence

before making up his mind, #35 indicated a clear bias toward death. In murder

cases, he would consider "death and no other possible punishment." Id Although

defense counsel made no motion to exclude, #35 was unqualified to sit and the

court abused its discretion in failing to strike her.

Veniremember #36

Number 36 also exhibited a disqualifying bias in favor of death. The court's

failure to strike #36 was error warranting reversal.

Q: In your mind, are there certain kinds of crimes that to you are so

personally horrible or serious that you think the only punishment should be

death with no other lesser penalty?

#36: I would have to say yes.
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Q: What kinds of crimes?

#36: Well, in my personal experience at the probation department I would
say probably some of the more horrific crimes. Probably rape, molestation,
brutalization, sodomy, that sort of thing.

RTT2061, ER352. Although defense counsel made no motion to exclude, #36 was

unqualified to sit and the court abused its discretion in failing to strike her.

Number 36 served on Mitchell's peliit jury.

Veniremember #37

Number 37 also exhibited evidence of a disqualifying bias in that he

indicated that there was a "good possibility" that he would be pre-disposed toward

death in a case involving the death of a child. RTT404, ER263. Defense counsel

moved to strike #37 for cause based upon the expressed predisposition toward

death. RTT412-13, ER264-265. That motion was improperly denied. RTT413,

ER265. The court's failure to excuse #37 for cause was error warranting reversal

of Mitchell's convictions and sentence of death.

Veniremember #38

Number 38 exhibited a disqualifying bias in that she indicated a strong fear

of Mitchell when she was sitting in the courtroom with him. RTT290-91, ER243-

244. In addition, she gave conflicting answers about whether she would

automatically impose the death penalty. RTT289-90, ER242-243. The defense

filed a motion to strike #38 for bias. RTT296-97, ER249-250. The court denied
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this motion. RTT300, ER253. The failure to excuse #38 for cause was an abuse

of discretion warranting reversal of Mitchell's convictions and sentence of death.

Individually and cumulatively, these decisions by the court are a basis to

reverse Mitchell's convictions and sentence.

F. THE COURT COMMITTED REVERSIBLE ERROR IN EXCUSING

FOR "CAUSE" JUROR #39 BASED ON HER BELIEF THAT THE

DEATH PENALTY SHOULD BE USED IN APPROXIMATELY

TWO PERCENT OF ALL HOMICIDES, AN ACCURATE
DESCRIPTION OF THIS PENALTY'S USE NATIONWIDE

DURING THE PAST TWO DECADES.

Standard of Review

A district court's decision to excuse a juror for cause is reviewed for abuse

of discretion. US. v. Gonzalez, 214 F.3d 1109, 1112 (9th Cir. 2000).

In Witherspoon v. Illinois, the Court held that a capital defendant's right to

an impartial jury barred the removal of venire members "simply because they

voiced general objections to the death penalty or expressed conscientious or

religious scruples against its infliction." 391 U.S. 510, 522 (1968). The Court

recognized that even a person who believes that the death penalty is inappropriate

in all cases could still set aside her personal views and exercise the discretionary

judgment entrusted to her by the state in accordance with her oath as a juror, ld. at

515 n. 7, 519. Thus, a juror may be excused for cause only if the "juror's views [on

the death penalty] would 'prevent or substantially impair the performance of his

duties as a juror in accordance with his instructions and his oath.'" Wainwright v.
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Witt, 469 U.S. 412, 424 (1985). If even one juror is improperly excluded from a

capital case because of general objections to the death penalty, a subsequently

imposed death sentence is invalid. Gray v. Mississippi, 481 U.S. 648, 667-668

(1987). While district courts are afforded discretion in determining juror

impartiality, "the trial court must be zealous to protect the rights of the accused."

Id. (quotingAldridge v. US., 283 U.S. 308 (1931)).

To be qualified, jurors must be able to impose either a life sentence or the

death penalty based on a good faith examination of all the evidence. See Morgan v.

Illinois, 504 U.S. 719, 727-729 (1992).

The trial court improperly excused #39 for her views on the death penalty.

Throughout her lengthy voir dire, #39 repeatedly stated that she would be open to

hearing evidence from both sides and that her decision whether to impose the death

penalty would depend upon this evidence. RTT2401-02, 2405-06, 2410-11;

ER382-383,386-387, 388-389. The following exchange is illustrative:

COURT: Well, let me ask you: Would you automatically vote for a

life sentence regardless of what evidence is presented during the
sentencing -

#39: No.

COURT: You would listen -

#39: I would listen.

COURT: And do you think you could keep a fair and open mind to

listening to both sides during the sentencing trial before deciding what
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the sentence should be?

#39: I believe I could.

RTT2406; ER387.

The congruence between #39's judgment of when the death penalty is

warranted and empirical evidence proves that she is not only a qualified juror in the

eyes of the law, but a reasonable one in the eyes of society. Number 39 said that it

was inappropriate to sentence someone to death in 98 percent of murders.

RTT2404-05; ER395-386. This is an accurate statement of the law and statistical

evidenee bears this out. Nationally, only 2.2 percent of murders with a known

offender result in a death sentence. John Blume, Theodore Eisenberg & Martin T.

Wells, Explaining Death Row's Population and Racial Composition, 1 J. Empirical

Leg. Stud. 165, 171 (Mar. 2004) (based on data from the Bureau of Justice

Statistics' ("BJS") and the FBI's Supplementary Homicide Reports ("SHR") for the

years 1977-1999). Thus, #39's views on when to return a death sentence is virtually

identical to the average produced from twenty-two years of capital sentencing.

Number 39 is not an outlier who so disapproves of the death penalty that she must

be removed to ensure that the death sentence could be considered. Rather, she is a

person who holds life in high regard - as do most capital jurors, according to the

data - and thinks very seriously before deciding to impose the ultimate sanction. It

is manifest error to dismiss a juror for a belief that is in fact true.
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Nor can the sometimes equivocal statements of#39 furnish such grounds.

Number 39 said several times that knowing the death penalty was an option in this

case would make it more "difficult" for her to follow her oath as a juror. RTT2400-

01, 2404-05; ER381-382, 385-386. For example, #39 said, "I have a really hard

time taking anyone's life." RTT2405; ER386. Struggling emotionally with the

decision is not equivalent to being unable to follow the judge's instructions and

honestly find the facts. Witherspoon, 391 U.S. at 515 n. 8 (quoting Smith v. State,

55 Miss. 410, 413-414 (Miss. 1877)). Despite her emotional struggles, #39 was

still able to meet the Witherspoon-Witt standard, as the voir dire demonstrates. RTT

2401-02. 2405-06, 2410-11; ER382-383,386-387, 388-389.

The excusal of#39 for cause violates Mitchell's right to due process, a fair

trial, and a reliable sentencing determination and warrants reversal of Mitchell's

convictions and sentence of death.

G. THE COURT INFORMED MEMBERS OF MITCHELL'S JURY

THAT MATERIAL ELEMENTS OF THE CRIMES CHARGED

WERE TRUE, IMPERMISSIBLY ALLEVIATING THE

PROSECUTION'S BURDEN UNDER 1NRE WINSHIP TO PROVE

THESE ELEMENTS BEYOND A REASONABLE DOUBT.

Standard of Review

Whether the trial court improperly shifted the burden of proof is reviewed de

novo. See U.S.v. Coutchavlis, 260 F.3d 1149, 1156 (9th Cir. 2001).

A criminal defendant has a constitutional right to be free from conviction
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except upon proof beyond a reasonable doubt of every material element of the

offenses charged against him. In re Winship, 397 U.S. 358, 364 (1970). "Lest

there remain any doubt about the constitutional stature of the reasonable-doubt

standard, we explicitly hold that the Due Process Clause protects the accused

against conviction except upon proof beyond a reasonable doubt of every fact

necessary to constitute the crime with which he is charged." Id. The court

improperly violated this fundamental principle of law by informing Mitchell's jury

that several material elements of the offenses charged against him had already been

" "establfshed as true. These violations both individually and collectively warrant

reversal of Mitchell's convictions and sentence of death.

1. The Court Informed Jurors That Mitchell Is an Indian, a

Material Element of All Offenses Charged Under the MCA.

This Court has recently reaffirmed that "Indian" status is a material element

of offenses charged under the MCA. U.S.v. Bruce, 394 F.3d 1215, 1220 (gth Cir.

2005). Bruce defined the term "Indian" for purposes of criminal prosecution under

the MCA: "The generally accepted test for Indian status considers '(1) the degree

of Indian blood; and (2) tribal or government recognition as an Indian.'." 394 F.3d

at 1223 (internal citations omitted). The trial court impermissibly told almost every

juror that Mitchell was a "Native American" or "a Navajo," directly informing the

jury that this element of the offenses charged against him under the MCA had

already been met.
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The court informed the following jurors and alternates who decided

Mitchell's case of Mitchell's status as an Indian: #40, RTT 456, ER266; #41,

RTT480, ER268; #42, RTT1166, ER291; #43, RTT1336, ER302; #44, RTT1343,

ER303; #45, RTT1353, ER305; #46, RTT1430, ER308; #47, RTT1443, ER309;

#48, RTT1494, ER310; #49, RTT1730, ER340; #50, RTT1819, ER343; #51,

RTT2040, ER349; #36, RTT2056, ER351; #52, RTT2239, ER365; and #53,

RTT2250, ER367.

Informing the jury that a material element of all offenses charged under the

MCA was already established, denied Mitchell due process, a fair trial by an

impartial jury and a reliable sentencing determination, warranting reversal of his

convictions and sentence of death.

2. The Court Informed Jurors that the Crimes Were Committed in

Indian Country, a Material Element of All Offenses Charged
Under the MCA

A material element of all offenses charged under the MCA is that the crime

be committed in "Indian country." 18 U.S.C. § 1153. Without establishing this

element, federal courts have no jurisdiction over offenses charged under the MCA.

"Indian country" is defined under 18 U.S.C. 1151 (a) as "all land within the limits

of any Indian reservation under the jurisdiction of the United States Government."

See also U.S.v. John, 437 U.S. 634, 647, n. 16 (1978). Here, the court repeatedly

told jurors that federal jurisdiction existed because the crimes occurred on an
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"Indian reservation," thereby relieving the prosecution's burden of proving this

element beyond a reasonable doubt, and warranting reversal of Mitchell's

convictions and sentence of death.

The following instances are examples of the court telling jurors that this case

was in federal court because the location of the crimes, repeatedly noting they had

occurred "on an Indian reservation": RTT1192, 1366, 1547, 1754, 1877, 1943,

2119 & 2285, ER295, 306, 319, 341,345,346, 360, 373.

Informing the jury that a material element of all offenses charged under the

MCA was already established denied Mitchell due process, a fair trial by an

impartial jury and a reliable sentencing determination, warranting reversal of his

convictions and sentence of death.

3. The Court Informed Jurors That the Crimes Committed Were

"Murders."

It is axiomatic that not all wrongful deaths are murders. Indeed, not all

homicides are murders. See e.g. US. v. Frady, 456 U.S. 152 (1982) (homicides

divided between degrees of murder and manslaughter). Mitchell was charged with

murder under several counts (Counts 1, 3, 5 & 6) of his superseding indictment.

CRI30; ER18-23. Yet, the court again informed almost every member of

Mitchell's petit jury, including alternates, that the offenses that had been committed

were "murders." This eliminated the government's burden of proof on these four

counts in violation of the demands ofln re Winship, 397 U.S. 358, and warrants
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reversal of Mitchell's convictions and sentence of death. 8

The court informed the following members of Mitchell's petit jury that

murders had been committed in this case: #41, RTT480, ER268; #54, RTT517,

ER269; #42, RTT1166, ER291; #43, RTT1335, ER301; #44, RTT1343, ER303;

#45, RTT1352, ER304; #47, RTT1443, ER309; #48, RTr1494, ER310; #49,

RTT1730, ER340; #50, RTT1818, ER342; #51, RTT2040, ER349; #36, RTT2056,

ER351; #52, RTT2239, ER365; and #53, RTT2250, ER367.

Informing the jury that the deaths in this case were "murders" denied

Mitchell due process, a fair trial by an impartial jury and a reliable sentencing

determination, warranting reversal of his convictions and sentence of death.

H. PROCEDURES USED TO OBTAIN MEMBERS OF MITCHELL'S

JURY VENIRE RESULTED IN THE UNDER-REPRESENTATION

OF NATIVE AMERICANS IN VIOLATION OF THE RELIGIOUS

FREEDOM RESTORATION ACT (RFRA) & AND THE

AMERICAN INDIAN RELIGIOUS FREEDOM ACT (AIRFA).

Standard of Review

Questions of law are reviewed de novo. Chevron USA Inc. v. Bronster, 363

F.3d 846, 855 (gth Cir. 2004) (statutory interpretation).

The procedures used to select Mitchell's venire and petit jury impermissibly

8Count two, the carjacking count should likewise be reversed given this

action by the court because the court repeatedly told jurors that the death count

was "murder" then told them murders had been committed. See e.g., RTT892,

1194, 1368, 1756.
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excluded jurors on the basis of their Navajo traditional religion and culture. Under

the Religious Freedom Restoration Act (RFRA), 42 U.S.C. §2000bb, the

government may not substantially burden a person's free exercise of religion, even

if it is done with a rule of general applicability unless 1) it is in furtherance of a

compelling governmental interest, and 2) it is the least restrictive means of

furthering that compelling interest. The government has no compelling interest in

keeping traditional Navajos from serving on juries. Obtaining a death sentence

against a Navajo for a crime arising in Indian country against another Navajo

cannot be deemed a compelling governmental interest, particularly when the

Navajo Nation specifically opposes the use the death penalty for such crimes in

general, and for this crime in particular. Moreover, the U.S. government has an

explicit policy under 42 U.S.C. § 1996 "to protect and preserve for American

Indians their inherent right of freedom to believe, express, and exercise the

traditional religions of the American Indian." Excluding American Indians from

jury service due to their religious beliefs, particularly when the beliefs of the tribe

are being violated by application of the death penalty to a crime involving Indians

in Indian country, is a direct violation of the right to express and exercise the

traditional religions of the American Indian.

The exclusion of persons who adhere to traditional Navajo religious beliefs

and customs was done in violation of RFRA and AIRFA and warrants reversal of
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Mitchell's convictions and sentence of death.

I. THE COURT ERRED WHEN IT ADMITTED MITCHELL'S POST-

ARREST STATEMENTS IN VIOLATION OF H/S RIGHTS TO

REMAIN SILENT AND TO COUNSEL, UNDER THE FIFTH AND

SIXTH AMENDMENTS.

Mitchell's Fifth Amendment rights secured under Miranda v. Arizona, 384

U.S. 436 (1966), and his right to counsel, secured by the Fifth And Sixth

Amendments, were violated repeatedly. Mitchell objected to the admission of any

statements as involuntary and taken in violation of his rights.

Standard of Review

This Court reviews de novo the voluntariness of a confession and of a

Miranda waiver. See U.S.v. Crawford, 372 F.3d 1048, 1053 (9th Cir. 2004) (en

bane); U.S.v. Okafor, 285 F.3d 842, 846-47 (9th Cir. 2002). Whether a defendant

was constitutionally entitled to Miranda wamings is an issue of law reviewed de

novo. Crawford, 372 F.3d 1048.

1. The Court Violated Mitchell's Rights Through the Admission of

Statements Obtained After His Right to Counsel Had Attached.

The government claimed that Mitchell was in tribal custody at the time that

he made his statements to FBI agents. However, the record suggests that Mitchell

was actually in federal custody from the moment he was placed in handcuffs at the

Nakai household the morning of November 4, 2001. Indeed, this case was directed

and coordinated by the federal government in an attempt to circumvent Mitchell's
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right to remain silent and to the assistance of counsel. As such, his statements

should have been suppressed as a violation of his right to timely presentation

before a magistrate and his right to counsel.

Improper collaboration between federal and local law enforcement officers

during a criminal investigation triggers federal procedural protections. US. v.

Alvarez-Sanchez, 511 U.S. 350, 359 (1994); US. v. RedBird, 287 F.3d 709, 713-

714 (8th Cir. 2002); US. v. Doe, 155 F.3d 1070, 1078 (9th Cir. 1998).

If federal and local law enforcement officials act in "collusion" to delay a

judicial determination of probable cause following an arrest by local law

enforcement officials, custodial confessions are inadmissible unless they are

voluntarily given within the meaning of 18 U.S.C. § 3501. US. v. Perez-Lopez,

348 F.3d 839, 849-850 (9th Cir. 2003); see Alvarez-Sanchez 511 U.S. at 359; US.

v. Wilson, 838 F.2d 1081, 1085 (9th Cir. 1988). Collusion is established by

"deliberate intent" to deprive a defendant of federal procedural rights. US. v.

Michaud, 268 F.3d 728, 735 (9th Cir. 2001).

Collusion is demonstrated, however, in circumstances in which federal

investigators exercise "custodial control or authority over [the defendant] before

serving [a] federal arrest warrant." US. v. McKinley, 228 F. Supp. 2d 1158, 1165

(D. Or. 2002). Federal agents do not "collude" with tribal authorities if they carry

out a single interrogation of a defendant in tribal custody. U.S.v. Percy, 250 F.3d
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720, 724 (9th Cir. 2001). Nor is collusion established when a tribal detective and a

federal agent independently direct the activities of tribal and federal investigators.

McKinley, 228 F. Supp. 2d at 1163.

Collusion is evident based on the record before this Court. Here, a federally

funded task force conducted a criminal investigation using tribal investigators as

"an additional source of manpower." RTT3094, ER559. The FBI, not tribal police,

received a tip implicating Mitchell. RT 1/30/02 at 21, ER26; RTT3095, ER560. A

tribal arrest warrant based on this information did- not issue until after FBI agents

conferred with their supervisors and an Assistant U.S. Attorney about the case. RT

3/11/03 at 70, 73, ER44, 45.

Without seeking input from a tribal prosecutor, tribal investigators obtained

a warrant because the Assistant U.S. Attorney indicated that an ideal course of

action would be for federal agents to question Mitchell once he was in tribal

custody. Id. at 75, 91; ER46, 49. The tribal warrant was "an avenue to contact [the

defendant] and interview [him]." Id. at 80; ER48. Federal agents were well aware

that defendants in tribal custody would have fewer procedural protections than they

would have in federal custody. Id. at 78, 104; ER47, 50.

FBI agents ran the briefing on the morning of Mitchell's arrest. RTT2702;

ER428. Both FBI agents and tribal officers served the tribal arrest warrant at the

Nakai residence. RT 1/30/03 at 187; ER38; 3/11/03 at 216; ER54. During the
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arrest, both FBI agents and tribal officers supervised the Navajo Tactical Team.

RT 1/30/03 at 232, ER42. A federal agent obtained consent for a search of the

Nakai residence. Id. at 191,197, ER40, 41. The intent of federal agents at the time

of Mitchell's arrest was to bring each of those arrested to a Navajo Police unit to

take them to the Chinle jail. Id. at 188-189, ER39-39(a).

After Mitchell was taken into custody on November 4, 2001, he was

interrogated by federal agents a total of three times over the course of twenty-four

hours. RT 1/30/03 at 21-31, 77, 81; ER26-31, 36, 37. The third of these

interrogations was conducted at the crime scene, where federal agents were

directing the investigation. RTT2754, 3048, 3079, 3110; ER423, 558, 563.

Federal agents interrogated Mitchell again, almost a month later, after they

transported him to Flagstaff, within the hour before Mitchell was presented to a

federal magistrate. RT 1/30/03 at 32-33; ER33-34.

Federal law enforcement officers plainly controlled each stage of the

investigation of this case. They instigated Mitchell's arrest on a tribal warrant, with

the intent to interrogate him while he lacked the procedural protections of the

federal courts. Consequently, Mitchell's confessions to law enforcement officials

are inadmissible as they were involuntarily given, and taken in violation of his

rights to remain silent, to counsel, and due process of law.

Confessions are inadmissible when they are not voluntarily given. 18 U.S.C.
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§ 3501; US. v. Halbert, 436 F.2d 1226, 1237 (9th Cir. 1970). "[C]ollusive police

conduct designed to elicit an involuntary confession" and an unreasonable delay in

arraignment are both factors undermining the voluntary nature of a confession.

U.S.v. Manuel, 706 F.2d 908, 913-914 (9th Cir. 1983).

In some instances, delay in arraignment may be sufficient, in and of itself, to

render a confession inadmissible." Id. at 913; US v. Wilbon, 911 F. Supp. 1420,

1432 (D.N.M. 1995); see Wilson, 838 F.2d at 1086, 1087. To render a confession

inadmissible, the length of delay must have been longer than six hours, Manuel,

706 F.2d at 913, and not attributable simply to transportation problems or to the

rendering of humanitarian assistance. U.S.v. Edwards, 539 F.2d 689, 691 (9th Cir.

1976); Manuel, 706 F.2d at 914.

Delays have been found reasonable when they are on the order of hours or

days. E.g.U.S.v. Padilla-Mendoza, 157 F.3d 730, 732 (9th Cir. 1998) (confession

admissible even though defendant had been in custody for eight hours); US. v.

Reyes, 922 F. Supp. 818, 838 (S.D.N.Y. 1996) (delay of forty-three hours was not

unreasonable given the circumstances).

By contrast, confessions are suppressed when a delay in arraignment was

"deliberate and for the sole purpose of obtaining a confession." Wilson, 838 F.2d

at 1085; see Halbert, 436 F.2d at 1237 (holding that confession was admissible

despite two-day delay in arraignment because there was no evidence that the delay
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contributed to defendant's confession).

The evidence is uncontradicted that the delay before appearing in court was

designed to secure a confession. Mitchell was in custody for well over three weeks

before he was presented to a federal magistrate. RT 1/30/03 at 21, 32; ER26, 33

(Mitchell was arrested on November 4, 2001. He was presented to a federal

magistrate on November 29, 2001). There is no suggestion that this lengthy delay

was due to anything other than the desire of federal agents to question him in the

absence of federal procedural protections. RT 3/11/03 at 75, 78, 80, 104; ER46-48,

50.

None of Mitchell's confessions occurred within the six-hour safe harbor

provision of 18 U.S.C. § 3501, and his statements to federal agents became

increasingly more inculpatory the longer he was detained. He was arrested at 7

a.m. on the morning of November 4, 2001, and first spoke with federal

investigators more than six hours later, at 1:30 p.m. RT 1/30/03 at 40, ER35. He

made no inculpatory statements during this first interrogation. Id. at 42, ER35(a).

When he was interrogated again, later that evening at 9 p.m., ten hours after his

arrest, he agreed to take authorities to the location of the bodies. Id. at 29, 30,

ER31 (a), 31 (b). At the scene the following day, he was interrogated for a third

time and gave a "more inculpatory statement" than he had the day before. Id. at 81;

ER37. More than three weeks later, on November 2'9, he was interrogated for a
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fourth time, and "made certain admissions.., to his involvement in the murder."

Id. at 34, ER34(a).

Federal agents orchestrated the length of delay between Mitchell's arrest and

presentment, knowing that it would assist them in obtaining confessions.

Consequently, Mitchell's statements to federal investigators were involuntary, and

should have been suppressed. Their admission violated his Fifth and Sixth

Amendment rights.

2. The Court Violated Mitchell's Rights Through the Admission of

Post-Arrest, Pre-Miranda Statements.

The court violated Mitchell's Fifth Amendment rights when it admitted

statements made by him after his arrest about where his clothing could be located

in the Nakai house. FBI Agent Hush testified during his direct examination that

after Mitchell had been arrested, he was held handcuffed in the main room.

RTT2960, ER527. While Hush was watching over him, he asked Mitchell where

in the house his pants were located. Id. Mitchell was in his undergarments at the

time. Id. In response to this question, Mitchell told Hush where his pants could be

located. RTT2962, ER528. Hush then testified that when he grabbed the pants, a

knife fell out. RTT2963. That knife was admitted by the government against

Mitchell as a potential knife used in the carjacking. RTT2968, Exh. 34.

The admission of this evidence violated Mitchell's Miranda rights. The

evidence is unequivocal that these statements were taken after Mitchell had been
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arrested on the morning of November 4, 2001 and that he had not been advised of

his Miranda rights at the time he made these statements. Moreover, the question

asked was one that "the police should know [was] reasonably likely to elicit an

incriminating response from the suspect." Pennsylvania v Muniz, 496 U.S. 582,

601 (1990); see also Rhode Island v. lnnis, 446 U.S. 291 (1980) (questions other

than those "normally attendant to arrest and custody" that police should know are

reasonably likely to elicit incriminating response responses, protected by Miranda).

The courts have examined which questions fit within the exception of those

"normally attendant to arrest and custody". These questions have been identified

as "routine booking questions" which are those questions which are designed to

secure the biographical data necessary for booking and pretrial services. Muniz,

496 U.S. at 601. Here, the questions asked did not fall within that exception.

The Supreme Court has made clear that Miranda warning-based approach to

determining the admissibility of statements is constitutionally based. Dickerson v.

U.S., 530 U.S. 428 (2000). As such, this Court should adopt a per se approach to

the exclusion of statements taken in violation of Miranda, rather than engage in a

content based analysis. Compare U.S.v. Booth, 669 F.2d 1231, 1237 (9th Cir.

1982).

The testimony at issue here should not have been admitted. The question

Hush asked about the location of Mitchell's personal items in the house meets even
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a content based analysis standard. Mitchell was arrested in a house owned by one

of the other targets of this investigation, Gregory Nakai. At the time of Mitchell's

arrest, a number of people who the government believed were involved in these

offenses were also arrested in the home. The offenses involved included

homicides, evidence of which might exist on or in a suspect's clothing. In order to

use any evidence found in the house, the government would need to link it to

specific participants. Thus, questions about whose property was where in the

house was information that was designed to elicit an incriminating response. As

such, the court erred in admitting these statements in violation of Mitchell's Fifth

Amendment rights.

3. "The Court Violated Mitchell's Rights Through the Admission of

Involuntary Statements Improperly Induced Through Deception
and Lies.

The court erred in admitting Mitchell's post-arrest statements that were

obtained through deception and lies that came in many forms. Agents repeatedly

implied to Mitchell that things would go "in a positive way" if he cooperated and

that the courts would take his cooperation into consideration in determining the

outcome of this case. RT 1/30/03 at 103, ER37(a). They even told him that he

would have the right to have a lawyer appointed to help him, when no such lav_yer
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was available or possible given the purported posture of the case. 9 RT 3149;

ER575. Such lies and deception render Mitchell's statements involuntary and thus

their admission violated his rights to due process, a fair trial, and to a reliable

sentencing determination. U.S. Const. amend. V, VI, VIII.

The court made specific finding that Mitchell was not credible in his

statements "regarding any benefit allegedly promised or implied by Special Agent

Kirk." CR284 Order 4/16/03 at p. 4, lines 8-9; ER200. However, the court's order

does not address that the actual Miranda warnings themselves were a lie if the

government's assertion that Mitchell was in tribal custody is accurate. As the agent

himself admitted, if he was in tribal custody, Mitchell never had the right to have a

lawyer appointed. RTT3149; ER575. No such right exists for those in tribal

custody. The agent who administered those rights knew that either Mitchell was in

federal custody, or what he was telling Mitchell was not true. RTT3149-3150;

ER575-576. Such a fundamental lie to someone in Mitchell's situation is

unconscionable. The agent's admission that he knew he was lying about something

as basic as Mitchell's rights calls into question the credibility of his other

assertions. The court's ruling on credibility was made approximately two weeks

9The government wants to have its cake and eat it too. Here, the

government argued the benefit of the fact that Miranda warnings were given to

demonstrate the voluntariness of the statements, while at the same time claiming

that Mitchell was in tribal custody and thus it was under no obligation to provide

counsel or bring Mitchell before a federal magistrate in a timely way.
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before Kirk's admission to having lied to Mitchell about his rights. CR251;

ER129-142 (3/25/03 Order). As such, no deference should be awarded to that

finding.

Additionally, the court never addressed the impact of Kirk's admission to

lying about the rights to which Mitchell was entitled on the voluntariness of

Mitchell's statements. However, the court did rely heavily on its finding that

Miranda warnings had been given in finding that the statements at issue were

voluntary. See CR284; ER197-205 (4/16/2003 Order). Under these circumstances,

Mitchell's statements to law enforcement should have been suppressed as

involuntary.

J. THE COURT ERRED IN NOT SEVERING COUNTS.

Standard of Review

This Court reviews the district court's decision on a motion to sever for an

abuse of discretion. See Coleman v. Quaker Oats, 232 F.3d 1271, 1297 (gth Cir.

2000), Coughlin v. Rogers, 130 F.3d 1348, 1351 (9th Cir. 1997); Davis v. Mason

County, 927 F.2d 1473, 1479 (gth Cir. 1991).

1. The Court's Failure to Sever Counts 1-7 From Counts 8-11

Constituted Reversible Error.

The trial court erred in permitting the joinder of and refusing to sever the

trial on counts 1-7 fi'om counts 8-11, and thus denied Mitchell due process and a

fair trial. The trial in this instance involved two distinct incidents which occurred
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at different locations, on different days, with many different witnesses, which

involved distinct jurisdictional bases, with different charges resulting in different

sentencing consequences.

The first incident began at an unidentified location and ended in a remote,

undeveloped location on the Navajo reservation and involved a carjacking which

resulted the death of two people. The second incident occurred at a trading post in

a different location on the Navajo reservation. These events occurred on different

dates, with the carjacking occurring on October 28, 2001, and the trading post

robbery occurring on October 31, 2001. The charges arising out of the carjacking

incident included the charge of carjacking resulting in death, for which the

government sought and obtained a death sentence. Other charges filed in relation

to this first incident included first degree murder and kidnapping. The charges

arising out of the trading post incident included armed robbery.

Mitchell filed a motion to sever counts 1-7 from counts 8-11 on November

18, 2002. CR129. The government filed its responses to this motion on December

9, 2002 and January 17, 2003. CR150, 183. This motion was initially granted,

severing trial on counts 1-7, from trial on counts 8-11. CR219; ER76-83. Mitchell

was scheduled to go to trial on the counts arising from the carjacking incident first.

RTT6; ER223. On the morning that jury selection was set to begin, the court

reversed itself and re-joined the severed counts relating to the trading post incident.
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ld.; CR267. Mitchell objected to this last minutejoinder. RTT12-16. That

objection was overruled. RTT16-17. Mitchell renewed this motion during the

presentation of evidence. RTT2592; ER411. Likewise, he renewed the motion at

RTT 3656; ER761. Those motions were denied. RTthe close of the evidence.

3657; ER762.

a. Even ifjoinder was permissible, the trial court abused its

discretion in not severing counts.

Rule 8 of the Federal Rules of Criminal Procedure permits joinder of

offenses in a single accusatory pleading only if specific criteria are met. However,

Federal Rule. of Criminal Procedure 14 makes clear that even ifjoinder is

permissible, where, as here, such joinder "appears to prejudice" a defendant, "the

court may order separate trials of counts .... " Such severance was warranted.

b. Requiring "manifest prejudice" is erroneous given the

plain language of the rule.

This Court has interpreted Rule 14 to require a defendant to demonstrate a

"manifest prejudice," that is to say of such "magnitude that the defendant's right to

a fair trial has been abridged" before severance is required. US. v. Lewis, 787 F.2d

1318, 1321 (gth Cir. 1986). It has concluded that to warrant reversal under this

rule, the joinder must have been "so prejudicial that the trial judge was compelled

to exercise his discretion to sever." Id However, this interpretation is erroneous.

The rule itself speaks specifically in terms of the appearance of prejudice,
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rather than actual prejudice. The plain language makes clear that manifest

prejudice is not the issue, but rather, the appearance of prejudice is the critical

consideration. The drafters of the Federal Rules of Criminal Procedure knew how

to be clear when they intended manifest prejudice to be the standard. See e.g, Fed.

R. Crim. P. 21(a). The language of Rule 21 stands in sharp contrast to the language

in Rule 14, which merely requires the appearance of prejudice.

Given that the court applied the erroneous burden identified by this Court,

rather than by the plain language of the statute, this case should be reversed.

c. Even applying the erroneous higher standard of manifest

prejudice, this case should be reversed.

Assuming arguendo that the appropriate standard is actual prejudice, that

standard was met here.

This Court has analyzed whether manifest prejudice is present in a number of

different contexts such as situations where evidence which would not be admissible

on certain charges is admitted because of the joinder. See e.g. Lewis, 787 F.2d

1318. This Court's decisions focus on whether the "jurors were confused or

misled" as a result of the refusal to sever. See US. v. Irvine, 756 F.2d 708 (9th Cir.

1985). It is "much more difficult for jurors to compartmentalize damaging

information about one defendant derived from joined counts, see Ragghianti, 527

F.2d at 587, than it is to compartmentalize evidence against separate defendants

joined for trial." Lewis, 787 F.2d at 1322. "[S]tudies have shown that joinder of
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counts tends to prejudice jurors' perceptions of the defendant and of the strength of

the evidence on both sides of the case."Id. (citations omitted).

That danger was realized in this case. Thus severance was appropriate.

i. Cross admissibility

The court erred in concluding that the sole question on cross admissibility

was whether the evidence would be admissible under a Federal Rule of Evidence

("FRE") 404(b) analysis. The court concluded in answering this question that

evidence of the trading post robbery incident would be admissible in a separate

trial on the carjacking "to show motive, intent preparation, plan or knowledge."

See CR283; ER165 4/16/03 Order at p. 5. This conclusion fails to consider the

application of FRE 403 in determining its admissibility. The admission of

evidence of both these incidents was unduly prejudicial and insufficiently probative

to permit it, particularly in a capital prosecution where the sentence was determined

by the same jury that determined guilt. The court's erroneous ruling prejudiced

Mitchell and warrants reversal.

ii. Inflaming the jurors passions

Here, the trial on these joined offenses allowed the government to present

graphic testimony about the killing of two people, including information about

their dismemberment and testimony about a separate incident which involved

testimony that a firearm was brandished during a robbery in which no one was
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killed or even alleged to have been physically harmed by Mitchell. The testimony

of the violence of the carjacking incident would inflame a jury that was considering

the testimony about an incident where no one was seriously injured. Similarly, the

evidence of the trading post and the involvement of firearms was likely to inflame

the jurors in their consideration of the carjacking incident. Given the heightened

risk of prejudice in a case involving multiple counts, this evidence was sufficiently

prejudicial to warrant reversal.

iii. Joining a death eligible case with a non-death

eligible case.

The refusal to sever allowed the government to join a death eligible case

with a non-death eligible case. Rule 8 expressly permits the joinder of two or more

charges irrespective of whether they are felony or misdemeanor charges, since they

simply differentiate between the severity of punishment available. In this instance,

the trial court allowed the trial of offenses that involved fundamentally "different"

types of penalties. As has long been recognized, "death is different." See Woodson

v. North Carolina, 428 U.S. 280, 305 (1976). Given this difference between the

nature of the penalty for each of these offense, severance was warranted.

Furthermore, the trading post robbery did not constitute a circumstance that the

jury was permitted to consider in determining whether to impose the death penalty,

the failure to sever these counts constituted reversible error. The trial court clearly

abused its discretion in refusing to sever these cases and the case should be
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reversed.

2. The Re-joining of these Charges on the Day Jury Selection

Began Resulted in Gross Unfairness and Amounted to a Denial

of Due Process, a Fair Trial and a Reliable Sentencing
Determination.

The trial court's decision to rejoin the trading post incident into the

carjacking trial on the morning jury selection began resulted in gross unfairness,

and amounted to a denial of due process in violation of the Fifth, Sixth and Eighth

Amendments to the United States Constitution.

This dramatic late in the game change was compounded by the fact that the

trial court did not resolve to sever out Orsinger's trial until the same morning. This

amounted to a "trial by ambush," that the Federal Rules of Criminal Procedure

were designed to prevent. See U.S.v. Noe, 821 F.2d 604, 607 (1 lth Cir. 1987).

The importance of the jury selection process is clear. See Batson, 476 U.S.

at 86-88. In this case, Mitchell had only moments to make decisions about how to

secure a jury that would protect him against the possibility of an arbitrary exercise

of governmental power. Simply put, the court's rulings required him to select a

jury for a very different trial than he had prepared for. Because of the dramatic

difference in the trial for which his lawyers had prepared to select a jury that

morning and the one that resulted from the court's last minute rulings on the

severance questions, this case should be reversed.
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K. AFTER ITS LAST MINUTE DECISION TO SEVER OUT

MITCHELL'S CO-DEFENDANT, THE COURT ERRED BY NOT

CONTINUING HIS TRIAL.

Standard of Review

There is no clear law in this circuit on what standard of review applies to an

appeal of the district court's failure to give a sua sponte continuance in the absence

of a request by trial counsel. A district court's decision to deny a motion for a

continuance is reviewed for an abuse of discretion. E.g. US. v. Nguyen, 262 F.3d

998, 1002 (9th Cir. 2001); U.S.v. Zamora-Hernandez, 222 F.3d 1046, 1049 (9th

Cir. 2000).

The court's eleventh hour decision to sever out the trial of Orsinger violated

Mitchell's right to a fair and impartial jury, a fair trial, due process, and a reliable

sentencing determination. U.S. Const. amend. IV, V, VI, VIII.

On the morning that jury selection began, the court severed Orsinger's trial

from Mitchell's. RTT6, 22; ER233. The court then ordered Mitchell's trial to

"proceed as anticipated starting today." RTT6; ER233. Mitchell does not

challenge this severance decision. However, the court should have delayed jury

selection to allow his lawyers to assess the impact of this dramatic change in the

nature of their case. Additionally, the timing of this decision allowed Orsinger to

inappropriately participate in selecting a jury that tried Mitchell alone.
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1. The trial court should have delayed jury selection.

The importance of the jury selection process is unquestionably one that

involves questions of constitutional magnitude. E.g. Rosales-Lopez v. U S., 451

U.S. 182, 188 (1991); Gomez v. U.S., 490 U.S. 858, 872-873 (1989); Batson, 476

U.S. at 86-88. Here, the court's failure to delay jury selection violated Mitchell's

rights. Although "the matter of continuance is traditionally within the discretion of

the trial judge," the Supreme Court has recognized that the exercise of this

discretion can violate due process. Ungar v. Sarafite, 376 U.S. 575,589 (1964);

accordNguyen, 262 F.3d at 1003-1004. Considering all the circumstances in this

case, the failure to continue the proceedings violated Mitchell's rights. See Ungar,

376 U.S. at 589.

The court was not presented with a motion for a continuance. That single

fact, in and of itself, does not end the analysis. This Court must consider the fact

that Mitchell was on trial for his life. RTT4195-4207; CR425. Extra scrutiny of

procedure is required because death is different. California v. Ramos, 463 U.S.

992, 998-999 (t983). The timing of the decision to sever was solely in the hands

of the district court. Moreover, the ruling at issue was not one of minor

consequence. It dramatically changed the nature of the case for which Mitchell

was selecting a jury. It changed not only strategic considerations in selecting the

jury, but also the mechanics of actually picking that jury. His trial went from one
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in which the more culpable defendant was sitting next to Mitchell, to one in which

Mitchell faced the jury alone. It changed the nature of the admissible evidence, and

on what basis it was admissible. RT 3/11/03 at 33, 3/26/03 at 155, 159-160.

These circumstances are such that even in the absence of a request by

Mitchell's counsel, the court should have continued the trial sua sponte, allowing

counsel to prepare to represent his interests during jury selection. The failure to do

this violated Mitchell's rights to due process, a fair trial, and a reliable sentencing

determination.

2. The trial court should have begun the entire jury selection

process again.

Mitchell's rights to a fair and impartial jury, and to due process of law, were

violated by the court's failure to begin the jury selection process anew after it

severed out the trial of his co-defendant, Orsinger.

Orsinger impermissibly participated in the selection of the jury that tried

Mitchell for a capital offense. Specifically, Orsinger participated in the drafting of

the questionnaire; he participated in a court ordered meeting which generated a list

of jurors who would be excused for cause; and he helped prepare a list of

challenges for cause on whom the parties could not agree. RT 3/i 1/03 at 3 I.

The parties jointly agreed to dismiss 14 jurors, RT 3/26/03 at 76, and

participated in an in-court discussion about the exclusion of jurors for medical and

89



hardship reasons, raising objections to excusing specific jurors for cause. RT

3/26/03.

The role that Orsinger played in selecting the jury that tried Mitchell were

impermissible, and Mitchell's conviction should be reversed.

L. THE NUMEROUS VIOLATIONS OF THE GOVERNMENT'S

OBLIGATION TO TURN OVER EVIDENCE IN A TIMELY WAY

REQUIRE REVERSAL OF MITCHELL'S CONVICTIONS AND

DEATH SENTENCE.

The government repeatedly violated Mitchell's right to timely discovery of

evidence in its possession. These actions violated Mitchell's rights to due process,

a fair trial, to confrontation, and a reliable sentencing determination. U.S. Const.

amend. V, VI, VIII. They warranted reversal of his conviction and sentence.

On December 5, 2001, the defense made a specific request for discovery

under "Rule 16, and under Brady and under Jencks." RTT3686; ER794. The court

specifically ordered the government to produce all discovery by March 3, 2003.

RT 2/10/03 at 36. When asked on February 10, 2003, about the status of discovery,

the government stated that there may be "one or two" things it had not provided to

the defense, but then assured the court that it "believe[d] it was all out." RT 2/10/03

at 35. In fact, there were numerous things the government had not provided at the

time it made that assurance to the court. Some were not disclosed to the defense

until mid-trial, well beyond the March 3, 2003, date ordered by the court. After

one of the revelations about information that the government had not disclosed, the
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defense moved for a mistrial because Mitchell had been forced to "try this case

with inadequate, misleading, incomplete and untimely disclosure by the

government." RTT3271 ; ER636.

The withheld evidence came in many forms, including: Mitchell's statements

to law enforcement, RTT2105, ER359; information it planned to use during its

examination of the medical expert, RTT327 l, ER636; and vital Brady information,

withheld until the day before the penalty phase was due to begin. RTT3668;

ER768. The violations of the court's order regarding discovery and the mid-trial

production of obviously discoverable information justify the reversal of Mitchell's

conviction and sentence.

Standard of Review

Challenges to convictions based on alleged Brady violations are reviewed de

novo. See US. v. Ross, 372 F.3d 1097, 1107 (9th Cir. 2004); United States v.

Shryoek, 342 F.3d 948, 983 (9th Cir. 2003), cert. denied, 124 S. Ct. 1729 (2004).

The district court's discovery rulings are reviewed for an abuse of discretion. See

United States v. Danielson, 325 F.3d1054, 1074 (9th Cir. 2003); Shryock, 342 F.3d

at 983. To reverse a conviction for a discovery violation, this Court "must find not

only that the district court abused its discretion, but that the error resulted in

prejudice to substantial rights." United States v. Amlani, 111 F.3d 705, 712 (9th

Cir. 1997) (internal quotations and citation omitted).
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1. Mitchell's Statements

The government withheld statements made by Mitchell to law enforcement

after his arrest. RTT2105; ER359. These statements consisted of his answers to

questions by an FBI agent acting as a polygrapher. Federal Rule of Criminal

Procedure 16(a)(1)(A) required the government to provide these statements

pursuant to the defendant's request of December 5, 2001. RTT3686; ER795.

Despite his request, the government chose not to turn over this information until

the trial was well underway.

Moreover, the government specifically misinformed the court on February 2,

2003 that it had turned over the "defendant's statements," RT 2/10/03 at 35, ER25,

when they would be withheld until sometime between April 23, 2003, [RTT2105,

ER359] and April 30, 2003. RTT2742, ER430.

Given this plain violation of its order and Rule 16, the court abused its

discretion in not granting the defendant's motion for a mistrial. RTT3271; ER636.

2. The Diagram of the Medical Examiner.

The government also violated its discovery obligations in failing to timely

disclose evidence of a diagram admitted relating to the testimony of the medical

examiner. RTT3271, ER636. This diagram was admitted in the government's

case-in-chief, RTT3245, ER630, and should have been disclosed sooner. Despite

this clear obligation, the government waited until weeks after the diagram was
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prepared, while the trial was underway, to show it to the defense. RTT3254;

ER630. Mitchell moved for a mistrial. RTT3271; ER636. The court denied that

request. RTT3279, ER637.

This amounted to an obvious violation of both Rule 16 and the court's order.

The court abused its discretion in not granting the motion for a mistrial.

RTT3271, ER636.

3. The Letters from the Victim's Family and the Tribe.

Perhaps the most egregious violation of its disclosure obligations occurred

when the government waited until the day before the penalty phase was to begin, to

turn over letters from the victim's family and the tribe about their opposition to the

death penalty. These letters, which were in the possession of the government for

more than a year by the time they were provided to the defense, stated both the

family members' and the tribe's unequivocal opposition to the imposition of the

death penalty in this case. RTT3686, ER795. The letter from the tribe, dated

January 22, 2002, went beyond that and stated its opposition to the death penalty in

any case, as the tribe has not opted-in to the federal death penalty. RTT3712;

ER803.

The failure to provide these letters to the defense sooner was a violation of

Brady v. Maryland, 373 U.S. 83 (1963). Brady material specifically includes

information that is "material either to guilt or punishment." Brady, 373 U.S. at 87.
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"Disclosure, to escape the Brady sanction, must be made at a time when the

disclosure would be of value to the accused." US. v. Davenport, 753 F.2d 1460,

1462 (9th Cir. 1985), (citations omitted). Waiting until the day before the penalty

phase was scheduled to begin denied Mitchell any value from these letters. It

prevented him from utilizing the information to uncover other admissible evidence

that he could have used to persuade the Department of Justice not to seek death

against him and to persuade jury to sentence him to life. It prevented him from

using the letters to help him in preparing witnesses to address the cultural and

religious reasons why the death penalty would be inappropriate in a case involving

members of the Navajo Nation. With timely disclosure, these letter would have

been of immense value to him.

Before the death penalty is authorized in a federal case, defense counsel is

entitled to submit evidence to persuade the prosecuting U.S. Attorney and the

Attorney General not to seek the death penalty against a client. See US. v. Furrow,

100 F. Supp. 2d 1170, 1173-1174 (C.D. Cal. 2000). The DOJ does not have

unfettered discretion in the application of its procedural rules. See U.S.v. Alvarez,

86 F.3d 901 (9th Cir. 1996).

Procedure is critical in capital cases. E.g. Gregg v. Georgia, 428 U.S. at

163-167, 187, 195; Hoffman v. Arave, 236 F.3d 523,540 (9th Cir. 2001). Fact-

finding procedures during capital proceedings must "aspire to a heightened
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standard of reliability" because "death is different." Ford v. Wainwright, 477 U.S.

399, 411 (1986). Under the certification protocol, prosecutors are "encouraged and

required" to "evaluate carefully the strengths as well as the weaknesses of their

cases, along with the factors in favor of and opposed to the imposition Of the death

penalty." US. v. Frank, 8 F. Supp. 2d 253,284 (S.D.N.Y. 1998). Thus, Brady

material relevant to a penalty determination must be disclosed to defense counsel to

ensure that it is adequately considered during the capital certification process. US.

v Jackson, 2003 U.S. Dist. LEXIS 24877 at *8 (S.D.N.Y. Aug. 27, 2003):

Failure to disclose this evidence undermined Mitchell's rights to due process

and a reliable sentencing determination. Mitchell had no evidence to present to the

DOJ nor any witnesses present to testify at trial as to the contents of the letter.

Moreover, he had to rely on the government's assertion that all of the family

members who the government was calling to testify "apparently support the

government's efforts to obtain the death penalty in this case. ''1° RTT3688; ER796.

In explaining its reasons for failing to disclose this Brady information, the

government stated that it did not see any "relevance to the fact that the [Navajo]

_°The truth of the government's assertion on this is certainly called into

question by statements made by Marlene Slim, the daughter and the mother of

Slim and Doe, at hearings held by the tribe aider this trial on whether to opt-in to

the federal death penalty. In that hearing, Marlene Slim reportedly "passionately"

stated her continued opposition to the death penalty. National Public Radio, June

19, 2004 (available at LEXIS, News and Business library, News, All file). The

Navajo Nation has still not opted-in to the federal death penalty.
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Nation had an opinion about the death penalty." RTT3703; ER801. This position

is untenable given the fact that the text of the letter itself reveals that it was written

in response to a request from the government asking that very question. The

government stated, as to both the letters from the victim's family and the tribe, it

did not believe it had any obligation to ever turn these items over, but did so in an

abundance of caution. RTT3702-3704, ER800-802.

The materiality of the letter from the tribe was demonstrated by the district

court's finding that "the letter constitutes a circumstance of the offense that

mitigates against imposition of the death penalty." RTT3713; ER804. However,

allowing the admission of the letter alone was an inadequate remedy given the

magnitude of the government's Brady violations. The only appropriate remedy

was to strike the death notice and to vacate the sentence of death.

4. Cumulative Effect

The cumulative effect of the government's disregard for the court's order

regarding disclosure of discovery and its repeated discovery violations warrant

reversal of Mitchell's conviction, as they denied Mitchell his rights to due process,

a fair trial, to confrontation and to a reliable sentencing determination. As such, he

asks this Court to reverse his convictions and sentence.
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M. THE COURT ERRED IN MANY INSTANCES BY IMPROPERLY

ADMITTING EVIDENCE, VIOLATING MITCHELL'S RIGHTS

TO DUE PROCESS, A FAIR TRIAL AND A RELIABLE

SENTENCING DETERMINATION.

The court erred during both the guilt and penalty phases of Mitchell's trial by

improperly admitting evidence. RT/ER 3301/640, 3340/641 (diagrams containing

hearsay statements); 2271/371, 3052/549, 3055/551, 3058/553, 3059/554,

3122/568, 3123/569, 3163/588, 3257/633 (postmortem mutilation evidence);

2275/372, 2596/412, 3556/666 (vulnerability of victims in guilt phase); 2629/414,

2642/415 (victim impact); 2927/524, 2930/525, 2955/526, 3060/555, 3062/556,

3063/557, 3114/564 (improper opinion/expert evidence by agents); 3006-

3016/537-547, 3021/548 (unreliable hearsay lacking such basic foundation

information as the identification of the speaker); 3021/548, 3563/672 (evidence

lacking any foundation tying it to this case); 2973-2974/530-531 (hearsay evidence

in the form of a newspaper article); 2979/533, 2981/535 (hearsay evidence in the

form of police radio codes and photo of police scanner showing code and

accompanying testimony); 3107/561, 3139/572, 3245/630 (irrelevant evidence

relating to size, age and weight of Mitchell and Orsinger); 3114/564 (irrelevant

evidence about Mitchell watching videos); and 3198-3235/592-629 (irrelevant and

highly prejudicial expert evidence).

These erroneous admissions of evidence not only violated the Federal Rules

of Evidence ('FRE'), they deprived Mitchell of due process, a fair trial, his right to
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confront and cross examine witnesses and his right to a reliable sentencing

determination. U.S. Const. amends. V, VII, VIII. Though the admission of this

evidence occurred during the guilt phase, the penalty phase was equally infected

because the government incorporated all guilt phase evidence into the penalty

phase. RTT3744, 3753, ER808, 813.

Standard of Review

A trial court's decision to admit or exclude evidence is reviewed for an abuse

of discretion. See U.S.v. Plancarte-Alvarez, 366 F.3d 1058, 1062 (9th Cir. 2004).

A district court abuses its discretion when it makes an error of law or rests its

decision on clearly erroneous findings of material fact. United States v.

Washington, 98 F.3d 1159, 1163 (gth Cir.1996). In instances where no objection is

made to the admission of evidence, this Court reviews for evidence of plain error. I_

Fed. R. Crim. P. 52(b).

1. Hearsay Statements During the Testimony of the Medical

Examiner.

The medical examiner testified about and from a diagram made during the

autopsy of the victimsi RT 3288, ER638. This diagram contained hand written

comments on it. RT 3289, ER639. The medical examiner initially testified that

llBy failing to allow for plain-error review, the FDPA ignores the line of

Supreme Court cases requiring meaningful appellate review as a pre-condition to a

finding that a death-penalty scheme is constitutional. See Fed.R.App.P. 52(b).
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those notes were written by a trainee in the Office of the Medical Examiner who

actually conducted the autopsy. RT 3289, ER639, Exh. 197. ]z She then

contradicted this testimony and stated that she wrote the comments herself. Over a

hearsay objection, this exhibit was admitted and the medical examiner was

permitted to testify about the contents of that document. Id.

The admission of this evidence not only violated the dictates of the Crawford

decision, it also violated the prohibition against the admission of hearsay evidence

under FRE 802. When Mitchell objected to the admission of this evidence, the

court gave the government the opportunity to try to lay adequate foundation for the

admission of this exhibit. Id. The "foundational" testimony elicited failed to

establish the admissibility of this evidence.

On voir dire by defense counsel, the witness stated that the notes were

written by someone named "Dr. Larry Zarnecky." ld. Moments later, the witness

testified that she had "supervised the autopsy." ld. She stated that she wrote the

comments on the diagram in the ordinary course of the business of the medical

examiner and that she would rely on such information "as determined by another

examiner." [d.

12The testimony demonstrated that the autopsy itself was done by someone

other than the medical examiner who testified. RT 3289, ER639. Thus, the

testimony presented by the medical examiner in its totality violated Mitchell's

Confrontation Rights. See U.S.v. Diaz, 223 U.S. 442 (1912).
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The court admitted the exhibit, ld. Given the foundational questions asked,

it appears the government was attempting to satisfy the requirements for the

business record exception to the hearsay rule. However, the foundation was

inadequate to meet that requirement and it should have been excluded as hearsay.

"Business records are not normally self-proving." U.S.v. Ray, 930 F.2d

1368, 1370 (9th Cir. 1991). For such records to be admissible, the proponent must

establish through the "custodian of the records or other qualified witness" that the

records were made or transmitted by a person with knowledge at or near the time of

the incident recorded, and that such records are kept in the "course of a regularly

conducted business activity." Id. The evidence at issue fails to meet this standard.

First, the witness was not a "custodian of the records or other qualified

witness." This provision of the rule "insures the presence of some individual at

trial who can testify to the methods of keeping the information. If the witness is

not knowledgeable as to the manner in which the records are made and kept, he or

she cannot be subjected to meaningful cross-examination." N.L.R.B.v. First

Termite Control, 646 F.2d 424,427 (9th Cir. 1981). N.L.R.B. described this

foundational testimony as "essential," explaining that "without cross-examination

on the keeping of the records, the trier of fact would have no rational basis on

which to evaluate the accuracy of the record, and therefore the trustworthiness of

the evidence." ld.
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Here, no testimony was presented that the witness understood the record-

keeping system of the office of the medical examiner. In the absence of such

foundational information, this testimony should have been excluded.

Morever, the foundational testimony presented did not answer the basic

question of who made the comments. The witness said she or Dr. Zarnecky had

made the written comments in the ordinary course of the business of the medical

examiner.

The record on these essential foundational elements is inadequate. As such,

the court abused its discretion in admitting this evidence and violated Mitchell's

rights to a fair trial, due process, confrontation and a reliable sentencing

determination. U.S. Const. amends. V, VI, VIII.

2. Extremely Gruesome Photographs in Both the Guilt and Penalty
Phases.

Standard of Review

The district court's ruling on the admission of photographs into evidence is

reviewed for an abuse of discretion standard. U.S.v. Campbell, 42 F.3d 1199,

1204 (9th Cir. 1994).

a. Evidence of Post-mortem mutilation

Mitchell filed a number of pretrial motions objecting to the admission of

testimony concerning and photographs depicting the dismembered bodies of the

victims, based on the due process clause, the FDPA and the Federal Rules of
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0 Evidence 401,403, and 404(b). CR153, 194, 240; RT 3/11/03 at 46. After a

hearing on these motions, the court ruled that the testimony and 15 of the proposed

plaotographs were admissible, subject to cropping. CR282. In response to this

ruling, the government admitted a number of these photographs for consideration

in both stages of Mitchell's trial. Exh. 147, 148, 149, 150, 152-A,154, 189, 192,

194, 195, 196, 210, 212, 213,214. The admission of the testimony and

photographs was an abuse of discretion and amounts to reversible error.

i. The photographs

These photographs, though cropped, demonstrated postmortem mutilation.

RTT3049-3057 ER549-553. Evidence is excludable under FRE 403 when its

"probative value is substantially outweighed by the danger of unfair prejudice."

Photographs are inadmissible when they are of such a gruesome and horrifying

nature that their probative value is outweighed by the danger of inflaming the

passions of the jury. US. v. Brady, 579 F.2d 1121 (9th Cir. 1978). The probative

value of these exhibits was marginal and could have been met without the

introduction of such inflammatory photographs. The combination of the admission

of the photographs, the medical examiner's diagrams and the testimony about the

state of the bodies was cumulative. Thus admitting the photographs was an abuse

of discretion.
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ii. The other evidence of mutilation.

In ruling on the admissibility of both the photographs and the other evidence

of postmortem mutilation, the court specifically tied its findings to the murder

charges against Mitchell. CR 282, April 16, 2003 Order re: Motion in Limine

(Gruesome Photographs). It discussed the relevance of this evidence in relation to

the elements of murder under 18 U.S.C. § 1111. Id. at p. 2. However, that was not

the only nor the most serious of the charges that Mitchell faced: Here, Mitchell

was facing the capital offense of carjacking resulting ir_ death. Despite this, the

court only spoke in terms of relevance to the murder counts.

Mitchell argued that given the bifurcated proceeding he was facing on the

carjacking count, and that the evidence was inadmissible in a penalty phase, the

risk of undue prejudice in the capital sentencing proceeding compelled exclusion of

this testimony. CR282; 3/14/03; Defendant's Supplemental Brief at p. 6. Mitchell

argued that this was especially true given the fact that the evidence demonstrated

that this postmortem mutilation was not done at or near the time of death, but rather

was done in the days following the killing] 3 The court rejected these arguments,

finding this evidence admissible in both the guilt and penalty phase.

_3The court erred in not severing out the carjacking count from all other

counts. The court's failure to do so in the face of its ruling to admit this evidence

in a joint trial including both death and non-death counts amounted to a violation

of Mitchell's right to due process, a fair trial and a reliable sentencing

determination, warranting reversal.
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In analyzing the penalty phase question, the court considered the expanded

standard for admission of information that the jury may consider in that phase of a

trial. Information is excludable in the penalty phase if"its probative value is

outweighed by the danger of creating unfair prejudice, confusing the issues or

misleading the jury." 18U.S.C. § 3593(c). The court's decision on this issue

relied in large part upon decisions of the Fifth and Tenth Circuits, which it stated

had ruled that evidence of postmortem mutilation would be admissible in the

penalty phase, and thus not excludable on those grounds during the guilt phase.

U.S.v. Chanthadara, 230 F.3d 1237, 1261 (10 m Cir. 2000); US. v. Hall, 152 F.3d

381, 415 (5th Cir. 1998), abrogated on other grounds, US. v. Martinez-Salazar,

120 S.Ct. 774 (2000); United States v. Jones, 132 F.3d 232, 250 (5th Cir. 1998).

The court's analysis was erroneous as these cases addressed a different

question. None of these decisions specifically addressed whether gruesome

postmortem mutilation photographs were admissible during the penalty phase.

Moreover, these cases all dealt with a very different situation than that presented

here. Each of the cases discussed by the court dealt with situations in which the

postmortem mutilation occurred at or near the time of death and arguably

demonstrated some degree of"relishment" by the defendants. See e.g., Hall, 152

F.3d 381, abrogated on other grounds, U.S. v. Martinez-Salazar, 120 S.Ct. 774

(2000). This was not the assertion of the government in this case. Indeed, the
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evidence presented on the timing of this postmortem mutilation demonstrated that

it occurred the "next day," and, as the government argued in the penalty phase, was

done to hide the evidence and get rid of witnesses. RTT4123. Thus, the court's

admissibility determination was an abuse of discretion violating Mitchell's rights to

a fair trial, due process and a reliable sentencing determination. U.S. Const. amend.

V, VI, VIII.

3. Victim vulnerability evidence during the guilt phase.

The court abused its discretion in permitting the government to present

testimony on the vulnerability of Slim during the guilt phase. This testimony

consisted of repeated reference to and evidence about the injury to Slim's leg.

RTT2549, 2550, 2575, 2596, ER398, 399, 409, 412. This evidence was presented

solely for the purpose of demonstrating vulnerability of the victims. This was

made clear when the government impermissibly argued in the guilt phase, the

vulnerability of both Slim and Doe. The government argued that Slim was "one of

the most vulnerable people they came across, a lady whose only crime that day was

trying to get some assistance for some leg ailment .... And what could be almost

as vulnerable, [Doe]." RTT3556, ER666.14

This testimony was admitted without objection. However, it was absolutely

irrelevant to any issue the jury had to decide in this case. Its admission violated

'4This argument itself was error warranting reversal.
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FRE 401,402, and 403, and Mitchell's,substantial rights to a fair trial, due process

and a reliable sentencing determination. The court committed plain error in

admitting this evidence.

4. Victim impact evidence during the guilt phase.

The court erroneously permitted the government to present victim impact

evidence during the guilt phase of Mitchell's trial. RTT/ER 2572/408, 2590/410,

2629/414, 2642/415, 3497/656. Admitted testimony concerned the medical and

psychological impact of the trading post robbery and comments about the loss

caused by the deaths of Slim and Doe. Though presented without objection, none

of this testimony was relevant or admissible during the guilt phase and could only

have the effect of inflaming the passions of jurors.

The Supreme Court has held that the Eighth Amendment does not erect a per

se bar to the presentation of such evidence during sentencing proceedings in a

capital case. Payne v. Tennessee, 501 U.S. 808 (1991). That ruling is limited to

sentencing proceedings, however, not to determinations of criminal liability. The

court's decision to admit this evidence during the guilt phase violated not only the

FRE, it amounted to plain error violating Mitchell's right to a fair trial, due process

and a reliable sentencing determination. U.S. Const. amends. V, VI, VIII.
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5. Improper opinion evidence from the investigating agents.

The court abused its discretion when it admitted improper opinion/expert

evidence from the investigating agents. Specifically, the court permitted the

investigating agent to opine numerous times that what was depicted in photographs

that had been admitted was "blood evidence" or "blood spatter" evidence in the

absence of any foundation as to the witness's qualifications as an expert. RTT/ER

2927524, 2930/525, 2955/526, 3060/555, 3062/556, 3063/557. Despite the fact

that no one possessing any expertise in 'blood spatter' analyzed the evidence in this

case, RTT2955, ER526, this witness testified as to the definition of blood spatter,

discussed its causes and presented an "expert" conclusion that the photographs

depicted "blood spatter. _5 RTT2930/525.

This witness' testimony failed to meet any of the requirements for the

presentation of testimony by experts. Fed. R. Evid. 702. Thus, the court abused its

discretion by admitting this evidence. While the Daubert case liberalized the

standard for the admission of scientific evidence under FRE 702, it emphasized that

the trial judge must determine both the relevance and the reliability of such

JSAn FBI agent also impermissibly testified about the weighing of rocks that

were obtained from the site where the decedents bodies were discovered.

RTT3144. This testimony involved evidence about the weight of the rocks, as

determined by a drug scale, without any evidence about calibration of the scale.

Id.
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evidence before it is admitted. Daubert v. Merrill Dow Pharmeceuticals, lnc., 509

U.S. 579, 589 (1993). Here, the trial court abandoned its gatekeeping function and

permitted this testimony in the absence of any evidence on the reliability of this

testimony.

Because of the total absence of necessary foundational evidence, the court

abused its discretion in admitting this evidence, causing plain error and violating

Mitchell's rights to a fair trial, due process, confrontation and a reliable sentencing

determination.

6. Wholly unreliable hearsay statements from an unidentified

source.

The court permitted the government to present the testimony of a tribal

criminal investigator that unidentified people had spoken to another unidentified

person who was in the jail. RTT3006, ER537. The investigator was permitted to

testify that this person had given information that led the officer to an area that he

identified as "Mitchell's canyon," a supposed site at which the "Slim vehicle" had

been "at one time or another." RTT3005-3008, ER536-539. This witness admitted

that there was nothing to link the evidence discussed to this case; indeed there were

no efforts made to link this evidence to anyone connected to the case. RTT3021,

ER548.

Based on this "foundation," the court admitted Exhibits 67-72. There were

no objections to this testimony or the admission of these exhibits by trial counsel.
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The admission of this testimony and these exhibits however, not only amounted to

abuse of discretion, it was plain error and a violation of Mitchell's rights to a fair

trial, due process, confrontation 16and to a reliable sentencing determination.

7. Irrelevant, highly prejudicial evidence.

The court abused its discretion in admitting irrelevant and unduly prejudicial

evidence in a number of forms. 17RTT/ER 2973-2974/530-531 (newspaper that

reported on the trading post robbery which was found in the common area of the

Nakai household on the date of his arrest); 2979/533,2981/535 (a police scanner

and related testimony and photos of the same scanner, which was attached to the

watt of the common areas of the Nakai house, including a close up view of the

scanner identifying on which fi-equency it was set and a document that was found

in the common areas of the Nakai household that listed the Navajo Nation police

scanner codes); 3107/561, 3139/572, 3245/630 (evidence of the size, age and

weight of Orsinger and the size and weight of Mitchell).

_6See Crawford arguments infra.

_TAll items seized from the Nakai household where Mitchell was a

cohabitant should have been suppressed as they were seized pursuant to a

warrantless search to which Mitchell did not consent. The agents had an

obligation to seek Mitchell's consent, given that he was a cohabitant on the scene

at the time the search was conducted. See State v. Randolph, 278 Ga. 614 (2004),

cert. granted Georgia v. Randolph, 125 S.Ct. 1840 (2005). The failure to do so

and the subsequent admission of this evidence violated his rights under the Fourth,
Fifth, Sixth and Eighth Amendments.
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The admission of this evidence not only violated the FRE, it violated

Mitchell's rights to a fair trial, due process, confrontation and to a reliable

sentencing determination. U.S. Const. amends. V, VI, VIII.

a. A newspaper found in the co-defendant's home reporting

on the trading post robbery.

The court permitted the government to admit a "newspaper that was found in

the [Nakai] residence which one of the front-page articles or front-page stories is

about the Red Rock Trading Post robbery." RTT/ER 2973/530. This evidence was

admitted over objection as hearsay, irrelevant, and "not located in a room

connected to Mitchell." RTT/ER 2974/531.

The article was hearsay. The government stated that it was not offered for

the truth of the matter asserted, but rather "to show that there was reference to the

trading post in the house where the perpetrators of the trading post were

apprehended." RTT2975, ER532. This attempt to circumvent the clear hearsay

implications of this article rendered it irrelevant. Relevant evidence is defined as

evidence having "any tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or less probable than

it would be without the evidence." Fed. R. Evid. 401. The mere fact of a

newspaper in a common area of a home in which Mitchell was ultimately arrested

simply adds nothing to any fact that is of consequence. The newspaper wasn't

linked to Mitchell in any way. There were a number of people in the house at the
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time of Mitchell's arrest, including a number of people who were not charged.

There was no evidence that Mitchell even knew of the existence of the paper in the

house. It was irrelevant and should have been excluded.

Moreover, it was extremely prejudicial. The court highlighted this evidence

to the jury by having the bailiff go into the jury room at the beginning of

deliberations and "just hold up the exhibit for the jury to inspect from afar" rather

than leaving it in the jury room with the jurors. RT 3453-3454. This was the same

procedure the court utilized with such exhibits as guns and knives. Id. This

procedure, rather than ameliorating the danger of undue prejudice, highlighted this

exhibit to the jury.

Under these circumstances, the court clearly abused its discretion in

admitting this evidence, in violation of Mitchell's right to due process and to

confront and cross examine those with information about the contents of the article

or how it got into the Nakai home. It violated his right to a fair trial, due process

and a reliable sentencing determination.

b. The erroneous admission of the police scanner and list of
scanner codes.

The court permitted the government to admit extensive evidence relating to a

police scanner, that was attached to the wall in the hallway of the Nakai house.

This evidence was irrelevant and prejudicial. It violated Mitchell's right to a fair

trial, due process and a reliable sentencing determination.
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Mitchell objected to the admission of this evidence. RTT2980 ER534. With

respect to both the scanner and the accompanying codes, the witness clearly stated

that there was no direct connection between these items and Mitchell. ld. Despite

this unequivocal testimony attesting to the lack of any foundation to establish its

relevance, the court overruled the objection and admitted the evidence.

This irrelevant evidence was also unduly prejudicial. Thus, the court again

abused its discretion by admitting this evidence and testimony.

c. Testimony concerning the height, weight and age of

Orsinger and the height and weight of Mitchell.

The court erred in admitting irrelevant evidence about the height, weight and

age of Orsinger and the height and weight of Mitchell. RTT/ET 3107/561,

3139/572, 3245/630. During the guilt phase of this case, the government elicited

that at the time of these events, Mitchell was five feet, seven inches tall and

weighed approximately 225 pounds. RTT3107, ER561. It also erroneously

admitted the hearsay statements made by Orsinger in response to questions by the

investigating agents that he was 16 years old, five feet, five inches tall and weighed

125 pounds. RTT3139, ER572.

When the defense objected to this evidence, [RT 3245, ER630], the

government responded that it was offered to show "the sizes of the individuals

relative to one another and relative to the victims." RTT3261, ER634. This

evidence had no relevance under FRE 401 and should have been excluded under
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FRE 402. The government impermissibly argued this evidence during closing

argument on the issue of the vulnerability of the victims. RTT3556, ER666.

Given the irrelevance and unduly prejudicial nature of this evidence,

especially when compounded by its impermissible use during closing argument in

the guilt phase, the court abused its discretion in admitting this evidence.

d. The admission of unreliable DNA evidence and the

mischaracterization of the import of that evidence by both

the witness and the government in closing arguments

violated Mitchell's rights.

The court erroneously admitted the misleading and unreliable evidence of

Benita Bock concerning DNA evaluations that were done in this case. This error

was compounded by the government's misrepresentation of those findings in

opening and closing argument.

The government presented the testimony of Benita Bock about her DNA

analysis. RTT3198- 3236, ER592-629. Much of this testimony should not have

been permitted. The testimony demonstrated that Slim's blood was matched to

blood found in the truck and on the knives found in the Nakai house. RTT3207-

3210, ER601-604. It also demonstrated that Doe's blood matched that found on

the rocks admitted into evidence. RTT3220-3221 ER614-615. Beyond that it told

the jury nothing and should not have been permitted. Despite this, Bock was able

to repeatedly tell the jury about her non-findings.
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Bock testified that based on a DNA analysis, she can reach one of three

conclusions. The first possibility is that she can make a match between a known

and an unknown sample. RTT3202, ER596. The second possibility is that she can

exclude someone as a source of the DNA. Id. The final option is neither of these,

that is, "you can't match or exclude". Id. The third option does not have "any

tendency to make the existence of any fact that is of consequence to the

determination of the action more probable or less probable than it would be without

the evidence." Fed. R. Evid. 401. It is facially irrelevant. As such, it is unreliable

and inadmissible. Fed. R. Evid. 402. "Evidence which is not relevant is not

admissible." Id. Thus, the court abused its discretion in admitting this evidence on

this basis alone.

Moreover, given the absence of any relevance of this testimony, it fails the

Daubert test, which permits the admission of expert testimony if that testimony will

assist the trier of fact to understand or determine a fact in issue. Daubert, 509 U.S.

579; Fed. R. Evid. 702. "Expert testimony which does not relate to any issue in the

case is not relevant and, ergo, non-helpful." Daubert, 509 U.S. at 592, citing 3

Weinstein & Berger ¶¶ 702[02], p. 702- 18. Where the testimony consists of

repeated statements that Mitchell was neither a match or excludable, it should not

have been admitted.
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The danger from presenting such irrelevant evidence was compounded by

the confusion and weight this testimony was likely to be given by the jury after the

government misrepresented it during closing. RTT3509, ER662. The court abused

its discretion in admitting this plainly inadmissible testimony.

8. The Cumulative Effect of these Errors Violated Mitchell's

Rights to a Fair Trial, Due Process, Confrontation, and to a
Reliable Sentencing Determination.

Each of these errors in and of itself provides this Court with sufficient basis

to reverse Mitchell's conviction. The cumulative effect of these errors provides

this Court with more than sufficient grounds to reverse this convictions. As such,

Mitchell asks this Court to reverse his convictions and sentence.

N. THE COURT ERRED IN EXCLUDING PORTIONS OF

MITCHELL'S POST-ARREST STATEMENTS TO LAW

ENFORCEMENT IN VIOLATION OF HIS RIGHTS TO

CONFRONTATION, DUE PROCESS, A FAIR TRIAL AND A

RELIABLE SENTENCING DETERMINATION.

The district court erred in preventing Mitchell from admitting his statements

to law enforcement in their entirety. This erroneous decision violated Mitchell's

fights to due process, a fair trial, to confi'ont and cross examine witnesses, and to a

reliable sentencing determination.

Standard of Review

This Court reviews de novo whether the district court correctly construed a

hearsay rule. US. v. Ortega, 203 F.3d 675, 682 (9th Cir. 2000). Alleged violations
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of the Sixth Amendment's Confrontation Clause are reviewed de novo. See Lilly v.

Virginia, 527 U.S. 116, 136-37 (1999).

Given the court's decision to admit Mitchell's post-arrest statements against

him at trial, it should have admitted his statements in their entirety. During the

government's presentation of its case in chief, it selected portions of Mitchell's

post arrest statements to offer into evidence. During cross-examination, Mitchell

attempted to elicit information that would put his statements into context.

RTT2736, 3153-3154, ER423, 578-579. The government objected to this

testimony in one instance as exculpatory hearsay [RTT2736, ER429], and one time

without stating any basis. RTT3154, ER579. The court sustained the objections.

RTT2743, 3154, ER431,579. These rulings prevented Mitchell from cross-

examinirig the agent about statements that Mitchell made that were exculpatory, in

violation of his constitutional rights.

The Supreme Court has ruled that non-self-inculpatory statements made in a

broader narrative that is generally self-inculpatory are not admissible under the

FRE. Williamson v. U.S., 512 U.S. 594 (1994). That case, however, dealt with the

hearsay statements of a third party. The holding of Williamson has been extended

by this Court to apply to the post-arrest statements made by a criminal defendant in

a case against him. US. v. Ortega, 203 F.3d 675 (9th Cir. 2000). That extension

of the Williamson decision is erroneous. Moreover, even if correct in the non-
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capital litigation context, it should not be extended to apply to a case involving a

capital prosecution.

FRE 102 instructs that the rules are to be construed to "secure fairness" and

toward "the end that the truth may be ascertained and proceedings justly

determined." Fed. R. Evid. 102. Allowing the government to selectively present

only those portions of a defendant's statement that support its version of events

does nothing to secure fairness or ensure that the end is truth. This is especially so

in a case involving the application of the death penalty. The finality of death

makes clear that death is different. Thompson v. Oklahoma, 487 U.S. 815,856

(1988).

Therefore, even if this Court were to abide by its previous ruling in Ortega

for non-capital cases, it should not be upheld in a case such as this involving the

application of the death penalty and Mitchell's case should be reversed and

remanded.

O. THE COURT VIOLATED THE DICTATES OF BR UTON v. UNITED

STATES THROUGH THE ADMISSION OF ORSINGER'S

STATEMENTS.

The government violated the FRE as well as Mitchell's rights to due process,

a fair trial, confi'ontation and a reliable sentencing determination in admitting

Orsinger's out-of-court statements. The court severed out the trial of Orsinger on

the morning jury selection began in Mitchell's case. It also excluded Orsinger's
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statements. The government both presented and argued evidence of Orsinger's

statements against Mitchell. The erroneous admission of this evidence violated

Mitchell's rights.

Standard of Review

An alleged Bruton violation is reviewed de novo. See U.S v. Angwin, 271

F.3d 786, 795 (9th Cir. 2001).

The court committed reversible error in allowing the government during

opening to refer to Orsinger's statements, RTT/ER 2553/400, 2554/401 ("we have

talked to Johnny Orsinger. He says you stabbed Grandma."), 2555/402 (that Jason

Kinlicheenie asserted that "they," meaning Mitchell and Orsinger, "admit that they

killed an old lady and a young girl."). Mitchell objected to these references to

Orsinger's statements, arguing that his confrontation rights had been violated and

moving for a mistrial based on these references. RTT2559, ER405. The

government responded that such statements were not being offered for the truth of

the matter asserted. RTT2560, ER406. The court denied the mistrial motion. Id.

However, the court made clear that it was "troubled" by this clear violation of the

court's order to bar references to Orsinger's statements. The court reiterated that it

was not going to allow any "references to what Johnny Orsinger said." RTT2695,

ER425. It cautioned the government that it was only permitted to elicit testimony

that agents had spoken to Orsinger upon his arrest, not what was said. RTT2696,
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ER426. Mitchell raised a continuing objection to any of this information coming

before the jury. RTT2695-2697, ER425-427.

Despite these clear rulings and repeated warnings, the government continued

to elicit more statements from the witnesses about the content of Orsinger's

statements. Specifically, FBI Agent Kirk testified during direct examination that

Orsinger agreed to show them where the bodies were, that Orsinger initially

directed the investigating agents to an incorrect location and eventually directed

them to the correct location. RTT2724. The government repeatedly returned to

this line of questioning. RTT/ER 3054/550, 3056/552, 3109 - 3110/562-563. In

closing argument, the government described this testimony as the "most dramatic

scene." RTT3521, ER663. This repeated violation of the court's direct order was

not only misconduct, it violated Mitchell's rights to a fair trial, due process,

confrontation and to a reliable sentencing determination.

The Supreme Court ruling in Bruton and its progeny make clear that the

admission of a co-defendant's statements is constitutional error. Bruton, 391 U.S.

123.

Moreover, this violation was not harmless. See Harrington v. California,

395 U.S. 250 (1969). The most damning evidence presented were the statements

made by Mitchell and Orsinger to law enforcement after arrest. The admission

through government witnesses of Orsinger's accusations about Mitchell's role, as
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well as evidence presented of Orsinger's simultaneous statements about the

location of the decedents' bodies provided the government with critical

corroboration of his involvement.

Under these circumstances, this caseshould be reversed and remanded for a

new trial.

P. MITCHELL'S SIXTH AMENDMENT RIGHT TO
CONFRONTATION WAS VIOLATED.

The Sixth Amendment provides that an accused shall have the right to

confront his accusers. U.S. Const. amend. VI. The "main and essential purpose of

(

confrontation is to secure the opponent the opportunity of cross-examination."

Davis v. Alaska, 415 U.S. 308, 315-316 (1974). This requirement was violated a

number of times, by multiple witnesses, in both the guilt and the penalty phase,

regarding critical pieces of evidence and witnesses.

Standard of Review

Alleged violations of the Sixth Amendment's Confrontation Clause are

reviewed de novo. See Lilly v. Virgima, 527 U.S. 116, 136-37 (1999).

Confrontation Clause violations are subject to harmless error analysis. US. v.

Orellana-Blanco, 294 F.3d 1143, 1148 (9th Cir. 2002). This Court reviews for

abuse of discretion the limitation of cross-examination by the trial court. US. v.

Dudden, 65 F.3d 1461, 1469 (gth Cir. 1995). This Court reviews de novo whether

such limitations on cross-examination are so severe as to violate the confrontation
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clause of the Sixth Amendment. US. v. Baker, 10 F.3d 1374, 1404 (9th Cir. 1993).

1. Guilt Phase Crawford violations.

The Supreme Court has recently interpreted the meaning of the

Confrontation Clause of the Sixth Amendment. For hearsay evidence to be

admissible in a criminal case, "the Sixth Amendment demands what the common

law required: unavailability and a prior opportunity for cross examination."

Crawford v. Washington, 124 S.Ct. 1354, 1374 (2004). During the guilt phase trial,

the Confrontation Clause was violated by the admission of the following evidence:

hearsay statements regarding police dispatch information and the license plate of

the truck used by the robbers of the trading post, RTT2657-2665, ER416-424;

information received by law enforcement from an unidentified cooperating person,

RTT3007, ER538; testimony regarding the value of the goods taken during the

trading post robbery, RTT3140, 3166, ER573, 589; statements of the fingerprint

examiner that his conclusions had been "verified," RTT3190, ER591; evidence

about possible incise wounds to Doe's neck, RTT3267, ER635; and the admission

of and testimony about a diagram which had another's handwritten comments on it.

RTT3289, ER639. All of this testimony violated the requirements of the Sixth

Amendment, as explained by the United States Supreme Court in the Crawford

decision.
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The Sixth Amendment was designed to protect against the admission of

"testimonial" evidence without a showing that the witness was unavailable and that

there was a prior opportunity for cross examination. Crawford, 124 S.Ct. at 1363.

Those "statements that were made under circumstances which would lead an

objective witness reasonably to believe that the statement would be available for

use at a later trial,"... "share a common nucleus" with testimonial statements. Id.

As to each of these improperly admitted hearsay statements, it is difficult to

imagine them as anything but a "statement that would be available for use at a later

trial."

For example, a patrol officer who was called to the scene of the trading post

robbery testified about hearsay information she had received concerning both the

description of a truck connected with the trading post robbery and the license plate

numbers of that vehicle given by an eyewitness on the day the robbery occurred.

RTT2657 - 2665, ER416-424. This officer testified that while en route to the

trading post, she had received information "across the radio" concerning the

description of a truck that had been identified as connected to the robbery.

RTT2658, ER417. She also testified about receiving information from people at

the scene about a "potential license plate." RTT2659, ER418. Counsel for

Mitchell objected to this testimony on hearsay grounds. RTT2660, ER419. The

court then allowed the government to lay additional foundation as to the
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information about the licence plate. RTT2662-2665, ER421-424. The officer

testified that she was given a piece of paper with the plate number from a witness

named Cornelia James, who had apparently gotten the piece of paper from Kirby

Yazzie, another witness. RTT2664, ER423. Over a renewed objection, the court

allowed the officer to testify as to the plate number. RTT2665, ER424.

An objective witness would reasonably conclude that when someone at the

scene of a crime gives law enforcement a written document containing the license

plate of a vehicle believed to have been used during the commission of a crime, the

statement would be "available for use at a later trial." See Crawford, 124 S.Ct.

1368 n. 8. As such the first hurdle under the Crawford test has been satisfied as to

this statement.

This hurdle is unquestionably met when a person in custody provides

information to law enforcement about an on-going homicide investigation.

Crawford, 124 S.Ct. at 1374. There were a number of such statements admitted in

this case. A criminal investigator for the Navajo Nation testified about information

received from a "fellow in custody in the Window Rock jail," who provided the

officers with "information" that led officers to a location near Mitchell's

grandfather's home where vehicle and foot tracks were found. RT 3006. Such

statements are considered testimonial. See US. v. Cromer, 389 F.3d 662 (6th Cir.

2004).
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The government also presented hearsay testimony from both the fingerprint

examiner and the medical examiner. RT 3190, 3267, 3289. The fingerprint

examiner was permitted to testify that after his examination, his identifications are

shown "to the next examiner" who did an independent examination. RT 3183. If

the two examiners reached the same conclusion, then the print was "verified by that

person as an identification." Id. After explaining this, the examiner was permitted

to tell the jury that his conclusions had been "verified," thus bolstering his

testimony by telling the jury what the other examiner concluded. RT 3190.

Similarly, the medical examiner testified about and from a diagram made

during the autopsy of the victims. RT 3288. This diagram contained hand written

comments on it. RT 3289. The medical examiner testified that those notes were

written by both herself and/or a trainee in the Office of the Medical Examiner who

actually conducted the autopsy. RT 3289, Exh. 197. Over a hearsay objection, this

exhibit was admitted and the medical examiner was permitted to testify about the

contents of that document. Id.

Both of these expert witnesses were permitted to testify about the hearsay

statements of others which an objective witness would have reasonably believed

would have been available for later use at a trial. See e.g. US v. Diaz, 223 U.S.

442, 450 (1912); City ofLas Vegasv. Walsh, 91 P.3d 591 (Nev. 2004) (nurse's

chain-of-custody affidavit concerning method of conducting and preserving blood
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alcohol test is testimonial). The first Crawford hurdle has been met with this

evidence.

When evidence qualifies as a testimonial statement, it is only admissible

under the Sixth Amendment when the declarant is shown to be unavailable and the

defendant has had a prior opportunity to cross examine that witness. Crawford,

124 S.Ct. 1363. Here, there was no showing whatsoever that any of the witnesses

who made the hearsay statements were unavailable. Furthermore, Mitchell was

never presented with the opportunity to cross-examine these people. This satisfies

the second part of the Crawford test.

It is clear that Mitchell's Sixth Amendment rights have been violated. Given

the import of all of these pieces of evidence individually and in their totality, the

error was not harmless. See Van Arsdall, 475 U.S. at 680-81. This case should be

reversed.

2. Penalty Phase Crawford Violations:

During the penalty phase of Mitchell's trial, his right to confi'ont witnesses

was again violated when all of the evidence admitted during the guilt phase was

admitted and the jury was instructed to consider it. RT 3753 & 4075. Thus all of

the violations listed above, apply equally to the penalty phase.

Though the Crawford decision itself dealt with admission of evidence during

the guilt phase of a trial, recent Supreme Court decisions make it increasingly clear
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that constitutional trial protections, apply to sentencing determinations. Apprendi

v. New Jersey, 530 U.S. 466, 490 (2000); Ring v. Arizona, 536 U.S. 584 (2002);

and Blakely v. Washington, 124 S.Ct. 2531 (2004). Indeed Justice O'Connor's

dissent in Blakely specifically suggested that the confrontation rights addressed in

the Crawford case arguably applied to sentencing procedures. Blakely, 124 S.Ct. at

2561.

The applicability of the Crawford confrontation rights to a penalty phase

hearing was recently addressed in U.S.v. Jordan, 357 F. Supp. 2d 889, (E.D. Virg.

2005). There, the government sought to admit evidence that the court had deemed

"testimonial" into a penalty phase of a sentencing hearing. Jordan, 2005 WL

399679. Though there are relaxed statutory standards for admission of evidence in

a penalty phase, the Jordan court noted that the "Supreme Court has consistently

counseled that "the Constitution places special constraints on the procedures used

to convict an accused of a capital offense and sentence him to death. The finality

of the death penalty requires a 'greater degree of reliability' when it is imposed."

Jordan, 357 F. Supp. 2d 889, citing, Murray v. Giarratano, 492 U.S. 1, 8-9 (1989).

It further noted that the "FPDA expressly supplants only the rules of evidence, not

constitutional standards." Jordan, 357 F. Supp. 2d 889, citing, US. v. Johnson,

239 F.Supp.2d 924, 946 (N.D. Iowa 2003).
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The Jordan court relied heavily on the case of United States v. Fell, 360 F.3d

135 (2d Cir. 2004), which found that "nothing in the FDPA prevents a trial court

from excluding evidence which would violate a defendants' Sixth Amendment

right to confront witnesses against them .... " Jordan, 357 F. Supp. 2d 889. The

Jordan court noted that the Fell decision was consistent with Crawford's holding

that "where testimonial statements are at issue, the only indicium of reliability

sufficient to satisfy constitutional demands is the one the Constitution actually

prescribes: confrontation." Jordan, 357 F. Supp. 2d 889. The Jordan court

concluded that with respect a penalty phase proceeding in which the jury makes the

"eligibility" decision that "determines the class of defendants [who] are statutorily

eligible for the death penalty," the Confrontation Clause applies. Jordan, 357 F.

Supp. 2d 889. Thus, the adoption of the evidence presented during the guilt phase

again violated the Confrontation Clause when it was adopted as evidence for the

jury to consider during the penalty phase.

3. Improper limitations on Mitchell's right to confront

Kinlicheenie, a cooperating witness about the terms of his plea

agreement.

Kinlicheenie testified on behalf of the government pursuant to a written plea

agreement. That plea agreement required his cooperation and testimony about the

deaths of Slim and Doe, as well as that of Sam and Begay, the decedents in the

other cases involving Orsinger and Nakai. RTT2844, 2847, ER502, 505. Mitchell
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attempted to elicit information about the specifics of that cooperation. The

government objected and the court prevented Mitchell from asking about these

specifics. RTT2844-2846, ER502-504.

The court abused its discretion and violated Mitchell's right to confront and

cross examine witnesses. Under the court's ruling, there was simply no way for

Mitchell "to expose to the jury facts from which the jurors, as the sole triers of fact

and credibility, could appropriately draw inferences relating to the reliability of the

witnesses." Davis, 415 U.S. at 318. A trial court abuses its discretion when its

limitation on cross-examination prevents the jury from receiving "sufficient

information to appraise the biases and motivations of the witness." US. v.

Feldman, 788 F.2d 544, 554 (gth Cir. 1986). The limitation of cross-examination

regarding anything to do with the Sam/Begay case prevented such an appraisal by

Mitchell's jury.

Specifically, without understanding the nature of the Sam/Begay case,

including the information Kinlicheenie possessed and provided to the government

about that case and the extent of Kinlicheenie's involvement in both offenses, there

was no way for the jury to assess the benefit he received in exchange for his

cooperation and his motivation for testifying as he did. Because a reasonable jury

might have received a significantly different impression of Kinlicheenie's

credibility had Mitchell been permitted to pursue the proposed line of cross-
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examination, Mitchell has established a violation of his Confrontation Clause

rights. See Delaware v. Van Arsdall, 475 U.S. 673,680 (1986).

Furthermore, this error was not harmless. See id. at 684. Kinlicheenie's

testimony was critical to the government's case. He not only testified about

Mitchell's participation in the trading post robbery, he testified about his

knowledge of the incidents relating to the carjacking. RTT/ER 2775 - 2864/433-

521. He was critical to the government's case and theory. As such, Mitchell's

conviction should be reversed because his Sixth Amendment rights were violated.

4. Kinlicheenie's prior arrest for theft.

Mitchell sought to question Kinlicheenie about his prior arrest for theft.

RTT2830-2831, ER488-489. The government objected calling it "improper

impeachment." RTT3831, ER489. The court erroneously sustained the objection.

Id. The exclusion of this evidence violated FRE 608(b), as well as Mitchell's

rights to due process, a fair trial, and confrontation. U.S. Const. amends. V, VI.

This prior conduct by Kinlicheenie squarely falls within the permissible

scope of impeachment. Rule 608 permits the credibility of a witness to be attacked

through cross examination about prior instances of conduct "concerning the

character for truthfulness or untruthfulness." Fed. R. Evid. 608(b). In determining

whether conduct concerns truthfulness, the court must focus on whether the nature

of the proffered act itself is probative of veracity. Theft by its nature is such an act.
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Thus the court clearly abused its discretion in preventing Mitchell from pursuing

this during cross examination, thus denying him the "opportunity for effective

cross examination," in violation of his constitutional right. Van Arsdall, 475 U.S.

at 679.

Q. THE QUESTIONS AND REFERENCES TO THE RACE OF THE
DECEDENTS AND WITNESSES AND THE ARGUMENT THAT

SUGGESTED MITCHELL SHOULD BE SENTENCED TO DEATH

BECAUSE HE HAD OFFENDED NAVAJO CULTURE WERE

IMPROPER AND VIOLATED THE FDPA AND MITCHELL'S

RIGHTS TO EQUAL PROTECTION OF THE LAW, DUE
PROCESS, A FAIR TRIAL AND A RELIABLE SENTENCING

DETERMINATION.

The government improperly interjected race and religious and cultural

heritage into this trial repeatedly. It began in opening statement by telling the jury

explicitly that Slim was a Navajo. RTT2549, ER398. No evidence was or could

have been presented on that issue. It continued this improper interjection of race

into this case by asking both Yazzie and Kinlicheenie whether they were Navajo.

RTT2599, 2776, ER413, 434. Again such evidence was irrelevant and

inadmissible. It continued this in the penalty phase, by introducing evidence of the

impact of the death of women in Navaj o religious culture. RTT/ER 3763-4/814-

815, 3771-3773/817-819, 3776/821. It concluded this trial by arguing that Mitchell

should get death because of the impact on the decedents family because of their

religious and cultural views as Navajos and its assertion that Mitchell had turned

his back on his religious and cultural heritage. RTT4129, 4180, ER894, 903. Each
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of these improper references to race and religious and cultural heritage violated the

First Amendment and Mitchell's rights to equal protection of the law, due process,

a fair trial and a reliable sentencing determination, as well as the FDPA.

The U.S. Attorney in the courtroom is much more than just another lawyer.

He speaks to the jury for the United States of America. His words carry the

weight of his office. The United States above all parties should never proffer

invidious comparisons between races or argument founded on facts outside

the record.

Withers v. US, 602 F.2d t24, 127 (6th Cir. 1979). By repeatedly and improperly

interjecting race into this trial, the government struck foul blows. Berger v. US.,

295 U.S. 78, 88 (1934). Though these references were not specifically objected to,

they were plainly improper. Moreover, Mitchell urges this Court to adopt the

standard applied by the Sixth Circuit in Withers, that "the racial comments of the

U.S. Attorney cannot appropriately under the facts of this case be termed

"harmless" under Rule 52(a), Federal Rules of Criminal Procedure." Withers, 602

U.S. at 127. Here, the references to race and religious and cultural heritage

throughout the testimony and the argument based on that improperly admitted

evidence warrant reversal. See Ross v. US., 180 F.2d 160 (6th Cir. 1950),

Fontanello v. US., 19 F.2d 921 (9th Cir. 1927).

While Payne v. Tennessee, 501 U.S. 808 (1991), held that the Eighth

Amendment does not erect a per se bar prohibiting a jury from considering victim

impact evidence, that decision should not be twisted to allow racial and religious
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and cultural background to be considered in determining who is sentenced to death.

Considering the religious beliefs (or lack thereof) of the defendant or the victim as

a reason for imposing capital punishment offends the First Amendment. Flanagan

v. State, 846 P.2d 1053, 1057 (Utah 1993) (citing Dawson v. Delaware, 503 U.S.

159 (1992); the Eighth Amendment, Zant v. Stephens, 462 U.S. 862, 885(1983);

and the Due Process Clause, South Carolina v. Gathers, 490 U.S. 805, 821 (1989)

(O'Connor, Scalia and Kennedy, JJ., and Rehnquist, C.J., dissenting)_ see also, e.g.,

Furman v. Georgia, 408 U.S. 238, 242 (1972) (Douglas, J. concurring). Congress

recognized this danger in drafting the FDPA. Indeed, 18 U.S.C. § 3593(f)

specifically directs that the jury "shall not consider the race, color, religious beliefs

•.. of any defendant or any victim." Moreover, Congress specifically directs this

Court to determine whether the "sentence of death was imposed under the influence

of passion, prejudice or any other arbitrary factor." 18 U.S.C. § 3595(c)

The admission of the evidence and information on such issues and the

arguments of counsel in relation to that information amount to violations of the

First Amendment and Mitchell's Eighth Amendment right to a reliable sentencing

determination and the FDPA itself. This is particularly so here, where the

government concealed until the day before the penalty phase a letter stating that the

Navajo Nation objected to the death penalty based in part on religious beliefs. This

violation is also compounded by the fact that the court questioned and excluded
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Navajos based upon their racial identity and their religious and cultural beliefs.

The introduction of evidence, and appeals to the jury, based on the racial and

religious background of the victims and defendant are inappropriate and warrant

reversal of Mitchell's convictions and death sentence.

R. THE iNSTRUCTIONS GIVEN BY THE COURT ON AIDiNG AND

ABETTiNG WERE iNADEQUATE AND REQUIRE REVERSAL.

Standard of Review

This Court reviews jury instructions that were not objected to for plain error.

US. v. Delgado, 357 F.3d 1061, 1065 (9th Cir. 2004).

On aiding and abetting, the court instructed the jury that the government met

its burden if it proved that the alleged crime was committed; and proved that the

defendant knowingly and intentionally aided, counseled, commanded, induced, or

procured another person to commit that crime; and, proved that the defendant acted

before the crime was completed. RTT3463, ER646. These instructions were

erroneous. This Court has made clear that in order to prove aiding and abetting, the

govemment must prove four elements:

1) that the accused had the specific intent to facilitate the commission of a

crime by another; 2) that the accused had the requisite intent of the

underlying substantive offense; 3) that the accused assisted or participated in

the commission of the underlying offense; and 4) that someone committed

the underlying substantive offense.

U.S.v. Garcia, 400 F.3d 816, 819 (9th Cir. 2005).
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The instruction as given was silent as to the mens rea that the defendant must

demonstrate for the substantive offense. This instruction affected every count of

the indictment, including the capital offense of carjacking resulting in death. It was

argued as a basis for conviction by the government. Therefore, Mitchell's

convictions should be reversed.

S. THE IMPROPER STATEMENTS AND ARGUMENTS OF

GOVERNMENT COUNSEL IN BOTH THE OPENING AND

CLOSING AND BOTH THE GUILT AND THE PENALTY PHASE

WARRANT REVERSAL OF MITCHELL'S CONVICTION AND

SENTENCE.

The comments of the government lawyers in openings and closings in both

phases of Mitchell's trial violated his rights to due process, a fair trial,

confrontation and to a reliable sentencing determination. As such his conviction

and sentence should be reversed.

Standard of Review

This Court reviews alleged prosecutorial misconduct for an abuse of

discretion. See US. v. Steele, 298 F.3d 906, 911 (gth Cir. 2002). In the absence of

an objection, this Court reviews alleged misconduct for plain error. See U.S v.

Geston, 299 F.3d 1130, 1135 (gth Cir. 2002); U.S.v. Parker, 241 F.3d 1114, 1119

(gth Cir. 2001). Harmless error applies when defendant does object. See U.S.v.

Blueford, 312 F.3d 962, 973-74 (9th Cir. 2002). A trial court's denial of a motion
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for new trial based on prosecutorial misconduct is reviewed for an abuse of

discretion. See U.S.v. Murillo, 288 F.3d 1126, 1140 (9th Cir. 2002).

Whether a prosecutor's comments constitute improper "bolstering" is a

mixed question of law and fact reviewed de novo. US. v. Santiago, 46 F.3d 885,

891 (9th Cir. 1995).

The district court's decision to allow a jury to consider comments made in

closing argument is reviewed for an abuse of discretion. See US. v. Tam, 240 F.3d

797, 802 (gth Cir. 2001). Any improper comments are subject to harmless error

review. See U.S.v. Brown, 327 F.3d 867, 871 (gth Cir. 2003). The plain error

standard applies when there is no objection. See id.

1. Misconduct During Opening Statement of Guilt Phase.

The comments of government's counsel in opening statement amounted to

three instances of misconduct.

First, the government violated the court's direct order relating to the

presentation of evidence of Orsinger's statements against Mitchell. RTT2553-

2554, ER400-401. The government stated that between the statements from

Orsinger and those from Mitchell, the bodies were located. RTT2553, ER400. That

was not the worst of these improper comments. The government then went on to

say, "We have talked to Johnny Orsinger. He says you stabbed Grandma."
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RTT2554, ER401. It also stated that according the Kinlicheenie, both Mitchell and

Orsinger "admit that they killed and old lady and a young girl." RTT2555, ER402.

The government also made the inflammatory and unsupported assertion that

Mitchell had admitted to agents that before he killed Doe, he yelled that the "bitch

won't die" and told her to "lay down and die, bitch." Id Finally, the government

also overstated what the DNA would show, stating that the DNA "link[ed] all three

defendants to the masks." RTT2556-2557, ER403-404. Each of these statements

was unsupported by any evidence the government presented and were highly

prejudicial and thus cause for reversal of Mitchell's conviction and sentence of

death.

It is improper for the government to refer to inadmissible evidence during

opening statement. U.S.v. Teren-Palma, 997 F.2d 525,532 (9th Cir. 1993),

abrogated on other grounds by U.S v. Shabani, 513 U.S. 10 (1994).

An opening statement should be limited to a statement of facts which the

government intends or in good faith expects to prove. It should not be

argumentative in character, nor should it be designed to destroy the character

of the defendant before the introduction of any evidence on the crime

charged in the indictment.

Leonardv. U.S., 277 F.2d 834, 841 (9th Cir. 1960).

The references made by government's counsel went beyond these bounds.

See ABA Standards for Criminal Justice § 3-5.5, available at

http://www.abanet.org/crimjust/standards/pfunc_blk.html. The defense moved for
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a mistrial based on this plain violation of the court's order regarding the severance

of Orsinger. RTT2559, ER405. The court denied the motion [RTT2560, ER406]

and reminded the jury that what the lawyers say in opening statement is not

evidence. RTT2561, ER407. This curative instruction was inadequate given the

extent of the harm cause by this misconduct.

That this misconduct was intentional was demonstrated by the court's

comments the day after the opening statements were given.

I have to say I'm surprised and somewhat troubled by the government's
opening statement and specific reference to Orsinger's statements despite my
ruling previously not to do so. And I considered the basis that the
government submitted at side bar, and I had not seen or specifically referred
to the transcript at that point. And I do think it -- the statement is direct or
contrary to my ruling that we -- and this issue which we discussed several
times before the trial started.

In fact, I think it was two or three days before trial I said: And so I would at
this point in time, absent anything else, tell the government not to refer in
opening statement or in any other time during the case in chief to any of
Orsinger's statements that refer to Defendant Mitchell.

RTT2866-2867, ER522-523.

Given the explicit violation of the court's order and the absolute inability of

Mitchell to present evidence to contradict these statements, as Orsinger invoked his

Fifth Amendment right not to testify, this misconduct warrants reversal in its own

right.

The government again went beyond the bounds when it stated the evidence

would demonstrate that Mitchell called Doe a "bitch" twice before her death. No
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such evidence was presented. This statement by the government was designed to

destroy Mitchell's character before any evidence was presented and was not backed

up by the evidence presented at trial. It was misconduct and warrants reversal.

Finally, the government misrepresented what the DNA evidence would

demonstrate. It stated that the DNA evidence linked three of the defendants to the

mask and that DNA on the gloves was similar to the defendant's. RTT2556-2557

ER403-404. As discussed elsewhere in this brief the DNA evidence was simply

inconclusive. These statements were argumentative and designed to overstate the

nature of the DNA evidence. As such they too warrant reversal of Mitchell's

conviction and death sentence.

2. Closing Argument in Guilt Phase.

As with the opening, the misconduct in the closing argument came in a

number of different forms. Though none of the instances of misconduct was

objected to, its pervasiveness and the obviousness of this misconduct violated

Mitchell's rights to a fair trial, due process, confrontation and to a reliable

sentencing determination.

In the absence of any evidence on this issue, the government improperly

argued that the only reason the people in the trading post were not killed was

because they could not identify Mitchell. RTT3483, 3492, ER648, 655. The

government also committed misconduct by repeatedly arguing that "we know"
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what happened in the case, RTT/ER 3487/651, 3489/652, 3490/653, 3491/654,

3497/656, 3503/659, 3505/660, and by appealing to the jurors passions when it

argued that Doe "didn't want to go on the trip in the first place." RTT3497,

ER656.

The government also committed misconduct when it argued inconsistent

versions to the jury on the murder and the carjacking offense. Specifically, it

argued that the carjacking was complete before Doe was killed while having

asserted to the court that the carjacking wasn't complete until Doe was killed, thus

permitting a death sentence for carjacking resulting in the death of Doe. RTT3498,

3500, ER657, 658. It was also misconduct for the government to argue during the

guilt phase that the murders were "heinous." RTT3506, ER661. The government

mischaracterized the DNA evidence as being Mitchell's when the testimony was

inconclusive. RTT/ER 3490/653, 3509/662, 3561/670, 3564/673. The government

suggested it had evidence that the jury had not heard, which explained

Kinlicheenie's admitted lie to the court during his guilty plea. RTT3552, ER664.

The government asserted that Mitchell said, "with this knife, I stabbed Alyce

Slim," when no such evidence was presented. RTT3554, 3561, ER665, 670. The

government improperly argued the vulnerability of Slim and Doe. RTT3556,

ER666. The government argued that because it was "likely" the events took place

in Arizona on the Navajo Indian Reservation it had met its burden, when the
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burden was proof beyond a reasonable doubt. RTT3557, ER667. The government

called upon the jurors to imagine their child in the position of trying to keep

someone from taking their vehicle. RTT3559, ER668. This too was misconduct.

It committed misconduct when it argued Orsinger's statements to

Kinlicheenie despite the court's repeated admonitions that Orsinger's statements

were not admissible against Mitchell. RTT3562, ER671. Misconduct occurred

when the government argued that none of Mitchell's statements were tape

recorded, when some were. RTT3560, ER669. The government committed

misconduct when it said Mitchell "had every opportunity to challenge each of the

agents on whether those were the statements actually stated," when it knew

Mitchell was prevented from presenting the statements in their entirety, ld. It

committed misconduct when it told the jury that Mitchell's statements became

increasingly incriminating when the agents confronted him with the statements

others had made about his involvement, in the absence of any evidence as to this

and in violation of Mitchell's confrontation rights. RTT3567, ER674.

Each of the se arguments were improper and j usti fy reversal of Mitchell' s

convictions and sentence. These improper comments and arguments "so infected

b

the trial with unfairness as to make the resulting conviction a denial of due

process." Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974). These arguments

manipulated and misstated the evidence and implicated other specific rights of
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Mitchell, such as his right to confront and cross examine witnesses. See Darden v.

Wainwright, 477 U.S. 168, 182 (1986). In many instances, the argument amounted

to vouching. See U.S.v. Leon-Reyes, 177 F.3d 816, 821 (9th Cir. 1999).

"Vouching consists of placing the prestige or the government behind a witness's

veracity, or suggesting that information not presented to the jury supports the

witness's testimony." U.S.v. Necoechea, 986 F.2d 1273, 1276 (9th Cir. 1993).

Moreover, the arguments amounted to violations of the standards governing the

professional responsibility of prosecutors.

This Court has expressed concern that such improper arguments will result in

jurors being "unduly influenced by the prestige and prominence of the prosecutor's

office and will base their credibility determinations on improper factors." US. v.

Edwards, 154 F.3d 915, 921 (gth Cir. 1998). The arguments by counsel amounted

to that undue influence, including the argument about why the people at the trading

post were not killed; the repeated assertions about what "we know;" the false

assertions relating to the DNA evidence; the unsupported evidence about

Mitchell's alleged statements to agents about knives; the statements about what

Orsinger and others had told the agents; and the statements the government

attributed to Mitchell that were not part of the evidence presented. A number of

these arguments also offended Mitchell's other rights, such as the right to confront

and cross examine witnesses.
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In sum, the arguments of the prosecutors in this case went beyond their right

to strike hard blows. These arguments amount to "foul ones," Berger v. U.S., 295

U.S. 78, 88 (1935), and warrant reversal.

3. Opening Statement in the Penalty Phase

The misconduct by the prosecution continued into the penalty phase. It

began with an opening statement that was presented entirely in the form of an

argument. RTI'3743-3748, ER807-812. Rather than stating what the evidence

would be, the government argued that the evidence met the standards of the law.

The defense did not object to this argument.

In addition to the fact that the government's opening statement was in fact

argument, the content of the argument was improper. The government urged the

jury to consider all of the evidence presented in the guilt phase in determining

whether Mitchell deserved a death sentence. RTT3744, ER808. This is improper

in that much of the evidence presented in the guilt phase addressed the actions of

Orsinger and were not admissible under an aiding and abetting theory. That

information was specifically irrelevant for the jury to consider in determining

whether to sentence Mitchell to death. See Eddings v. Oklahoma, 455 U.S. 104,

115-117 (1982). Similarly, evidence of Mitchell's race and tribal affiliation is

statutorily and constitutionally forbidden from consideration in the penalty phase.
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This oblique reference to the evidence of Orsinger's actions was followed by

specific requests to consider the actions of others as a basis to sentence Mitchell to

death. In arguing that the truck had "pecuniary value," the government argued that

"they made use of it over the course of several days." RTT3746, ER810.

Moreover, the government argued the actions of Orsinger in the killings themselves

as specifically relevant for the jury's consideration. It argued, "Certainly the

evidence was presented that while Johnny Orsinger was stabbing Alyce Slim, so

was the defendant. The evidence was presented that it appeared that the attacks

had angles from the left side and angles from the right side and that there were 33

of them." RTT3745, ER809. The government here argued that the jury was "all

too aware of the facts that have been presented and the manner of the 33 stab

wounds, the 16 incised wounds Alyce suffered .... " RTT3747, ERS11. Never did

the government assert that Mitchell inflicted all 33 of those wounds, yet it told the

jury to consider wounds Mitchell did not inflict in determining whether to sentence

him to death. Similarly, in referring to the "rocks" that hit Doe, it improperly

argued that the jury should consider the actions the government attributed to

Orsinger. RTT3746, ER810.

These improper arguments were followed by the shocking argument that the

jury should consider "how this has affected" the jurors themselves in determining

whether to sentence Mitchell to death. RTT3748, ER812. All of these arguments
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by counsel in their opening statement in the penalty phase were improper and

warrant reversal of Mitchell' s sentence.

4. Closing Argument in Penalty Phase

The argument in the penalty phase was improper and warrants reversal of

Mitchell's death sentence. The improper comments included the prosecution

arguing: that Mitchell "sentenced himself to death, ''_8 RTT/ER 4107-4108/880-

881, 4170/898; Orsinger's actions as a basis for sentencing Mitchell to death, again

arguing the 33 stab wounds, RTT4110, ER882; and repeatedly references to the

death count as "murder," RTT/ER 4113/884, 4118/887, 4125/891, 4126/892.

Mitchell was ineligible for the death penalty on the basis of the "murders"

charged under the MCA. It was improper to argue that the jury's finding of

premeditated murder, which was charged under the MCA, could supply the

requisite intent on the carjacking resulting in death to qualify for the death penalty.

RTT/ER 4116-4117/885-886, 4125/891. Through this argument, the government

again circumvented the opt-in provision of the MCA.

'8It was error to permit counsel to argue Mitchell had "sentenced himself to

death" just as it was error to permit testimony suggesting that the appropriateness

of the decisions to seek death against Mitchell, but not against Nakai, was properly

determined by others who possessed more complete information than did the jury.

See Caldwell v. Mississippi, 472 U.S. 320 (1985) (it is constitutionally

impermissible to rest a death sentence upon a determination made by a jury that

has been led to believe that responsibility for the sentence rests elsewhere).
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The government again improperly argued that these offenses were "murders"

when arguing they were done for pecuniary gain. RTT4118, ER887. The

government improperly argued that the death of Slim from "33 stab wounds" was

relevant in their analysis of whether this offense was committed for pecuniary gain.

RTT4119, ER888. It repeatedly argued the 33 stab wounds were evidence that

these offenses were heinous, cruel and depraved. RTT4120-4121, ER889-890. It

engaged in improper argument when it stated about Doe, "you do not get any more

innocent." RTT4126, ER892. It improperly argued that the jury should consider

the kidnapping of Doe an aggravator when that charge was based on the MCA.

RTT4127, ER893.

It engaged in misconduct and misled the jury when it argued that mitigating

factors are "excuses for murder." RTT4130, ER895. This argument was highly

inflammatory. This not only again mislead the jury, it misrepresented the law. It

engaged in misconduct when it argued that Mitchell had "manipulated" the people

who testified on his behalf during the penalty phase, and when it asserted that the

witnesses Mitchell presented in mitigation were also his "victims." RTT4131,

ER896. It impermissibly shifted the burden when it asked the jury what Mitchell

had done "to earn" a sentence of life in prison without the possibility of parole.

RTT4132, ER897. It improperly asserted the role of the jury in the penalty

proceeding was simply to "affirm" the sentence Mitchell had imposed upon
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himself, RTT4170, ER898, and the application of Mitchell's due process and fair

trial rights were a reason he should be sentenced to death. RTT4171, ER899. It

argued that the justice system doesn't work for the victims because they are

deceased, and that it is unfair because Mitchell gets to ask for his life to be spared.

Id This is especially improper given that Mitchell did not testify.

It improperly argued that Mitchell should be sentenced to death because he

associated with Orsinger, RTT/ER 4172-4173/900-901, 4178, and that there were

reasons that death was not sought for Nakai, in the absence of any evidence on that

question. RTT4173, ER901. It improperly argued that Mitchell said "die old lady

and get out of my mack" when there was no such evidence. RTT4175, ER902. It

was highly improper and inflammatory to tell the jury that Mitchell "challenged"

the jury and caused them to have nightmares and thus deserves the death penalty.

RTT4182, ER904. Finally, the government committed misconduct when it

repeatedly asserted that Mitchell had done nothing to "earn" a life spent in prison,

where he allegedly could earn a "college degree while in prison or to Internet chat

with someone or to work in the shop of prison" in complete absence of any

evidence about what his conditions of confinement would be if he were serving a

life sentence in a federal institution. RTT4183, ER905.

Each of these arguments was improper and resulted in a violation of

Mitchell's rights to due process, a fair trial, confrontation and a reliable sentencing
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determination.

sentence.

5.

Each was plain error and a basis for this Court to reverse his

Cumulative effect

Each of these improper statements to the jury individually, and cumulatively

justify reversal of Mitchell's conviction and sentence.

T. THE COURT VIOLATED MITCHELL'S RIGHT TO BE PRESENT

WHEN IT QUESTIONED THE UNITED STATES MARSHALS

SERVICE ON TWO OCCASIONS ABOUT DIFFERENT ISSUES

OUTSIDE OF THE PRESENCE OF MITCHELL.

Standard of Review

Where there is no objection to a defendant's absence during a critical stage, a

plain error standard of review applies. See United States v. Romero, 282 F.3d 683,

689 (gth Cir.2002).

Twice during Mitchell's trial, the court spoke to the United States Marshals

Service outside of Mitchell's presence and the presence of his lawyers, and relied

on information received in those conversations in ruling on critical questions. The

first instance involved the court's decision to move Mitchell's trial from the

Prescott courthouse, in large part because of the security concerns expressed by the

Marshals Service. RTT3/11/03 at 114-116, ER51-53; 3/12/03 at 74-75, ER60-61.

The second instance involved the court's apparent discussion with the Marshals

Service about whether Mitchell would be disruptive in court when ruling on his

request to waive his presence during the penalty phase. RTT3673, 3850, ER773,
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832. These ex parte conversations were factors in the court's rulings on these

issues.

These amount a violation of Mitchell's right to be present under Federal

Rule of Criminal Procedure 43. Furthermore, they are a violation of his rights to

due process, to a fair trial, confrontation, to the assistance of counsel, and a reliable

sentencing determination. Given that each of the decisions were based on the

information received in these improper witness examination, they are not harmless

and warrant reversal.

U. THE COURT ERRED IN ACCEPTING MITCHELL'S WAIVER OF

PRESENCE DURING THE PENALTY PHASE WITHOUT

CONDUCTING A COMPETENCY DETERMINATION.

Standard of Review

When the trial court has made a competency determination, this Court

applies the clearly erroneous standard in reviewing it. When there has never been a

psychiatric evaluation, a hearing, and judicial determination of competence in the

proceeding, this Court's review is comprehensive. Chavez v. US., 656 F.2d 512,

517 (9th Cir. 1981).

A criminal defendant has a constitutional right to be present at all stages of a

proceeding against him. U.S. Const. V, VI. Mitchell was denied his rights to due

process and a reliable sentencing determination when the court accepted a waiver
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of presence without first conducting a competency evaluation. RTT3591-3856,

ER738-774, 793-838.

After the jury announced its guilty verdicts, Mitchell asked to be heard,

RTT3589, ER736, stating that he wished to waive his presence at the penalty phase

proceeding. RTT3598, ER743. The court repeatedly questioned Mitchell about his

decision to waive his presence. RTT/ER 3604-3620/744-760; 3663-3674/763-774;

3841-3856/823-838. Mitchell told the court that he didn't want to be present

because he saw "no benefit or relevance" to the penalty phase. RTT3608, ER748.

Defense counsel told the court that Mitchell's reaction was "out of despair or

hopelessness or depression or whatever." RTT3671, ER771. Despite this

recognition, the court accepted Mitchell's waiver without a hearing on whether this

decision was competently made. Given the information the court possessed, it had

a sua sponte obligation to have a competency evaluation done to ensure Mitchell

was competent to make such a decision.

"Due process requires a trial court to hold a competency hearing sua sponte

whenever the evidence before it raises a reasonable doubt whether a defendant is

mentally competent." Pate v. Robinson, 383 U.S. 375, 385 (1966); see also,

Chavez, 656 F.2d at 515 (defendant must make a "reasoned choice among the

alternatives").
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Mitchell's irrational behavior and his demeanor were sufficient to raise a

reasonable doubt about his competence, triggering sua sponte a competency

evaluation. See Drope v Missouri, 420 U.S. 162, 180 (1975); Miles v. Stainer,

108 F.3d 1109, 1112 (9th Cir. 1997). Mitchell's monosyllabic and non-responsive

answers to the court's questions about why he was asking to waive his presence

were facially irrational. He kept repeating that he just didn't want to be present.

The court should have held a competency determination before accepting his

waiver of presence during the penalty phase. Failure to do so warrants a reversal of

Mitchell's sentence.

V. THE COURT ERRED IN PERMITTING MITCHELL TO WAIVE

H/S PRESENCE DURING THE PENALTY PHASE UNDER

FEDERAL RULE OF CR/MINAL PROCEDURE 43.

Standard of Review

Where there is no objection to a defendant's absence during a critical stage, a

plain error standard of review applies. See United States v. Romero, 282 F.3d 683,

689 (9th Cir. 2002).

Federal Rule of Criminal Procedure 43 requires that a defendant "must be

present" at every stage of a trial and sentencing. Fed. R. Crim. P. 43(a)(2)-(3). It

allows a defendant to waive his presence in three circumstances; 1) by being

"voluntarily absent after the trial has begun," Fed. R. Criin. P. 43(c)(1)(A); 2) by

being "voluntarily absent" during sentencing "in a noncapital case;" Fed. R. Crim.
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P. 43(c)(1)(B); and 3) by being continually disruptive after the court warns the

defendant that such behavior justifies removal. Fed. R Crirn. P. 43(c)(1)(C). This

rule does not permit waiver of presence in a sentencing proceeding in a capital

prosecution. See also Diaz v. US., 223 U.S. at 455 ("an accused who is in custody

and one who is charged with a capital offense [is] incapable ofwaiv[ing]" his

presence.); U.S.v. Lumitap, 11 l F.3d 81 (gth Cir. 1997); US. v Crutcher, 405 F.2d

239, 243 (2d Cir. 1968) (rev'd on other grohnds). In Lumitap, this Court relied on

US v. Moore, 466 F.2d 547 (3d Cir. 1972). 111 F.3d at 83. The Third Circuit in

Moore, noted that Rule 43 "does not enable a defendant to expressly waive" his

presence at trial; it was designed to insure the defendant's presence. 466 F.2d at

548.

As the court noted, Mitchell had done nothing disruptive in court, and was

always respectful. RTT3617, ER757. The court erred in accepting a waiver of his

presence during the penalty phase of this trial.

W. GIVEN THE TOTAL BREAKDOWN IN COMMUNICATION

THAT OCCURRED BETWEEN THE DEFENDANT AND

DEFENSE COUNSEL BEFORE THE PENALTY PHASE BEGAN,

THE COURT ERRED IN NOT APPOINTING NEW COUNSEL.

Standard of Review

This Court reviews the denial of a motion to substitute counsel for abuse of

discretion. US. v. Nguyen, 262 F.3d 998 (9th Cir. 2000).
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The court should have granted counsels's request to be relieved given the

total breakdown in communication that occurred between Mitchell and counsel

during the trial. In determining whether there is a need to replace counsel, this

Court has noted that "even if present counsel is competent, a serious breakdown in

communications can result in an inadequate defense. Id at 1003 (citing US v.

Musa, 220 F.3d 1096, 11020 (gth Cir. 2000)).

The record is clear that there was a complete breakdown in communication

between Mitchell and his counsel. RTT/ER 3590/737, 3613/753, 3616/756,

3670/770. Given the gravity of the decision at issue in this case, the court abused

its discretion in failing to appoint new counsel, causing a violation of Mitchell's

Sixth Amendment right to the assistance of counsel.

"In reviewing a denial of substitution of counsel, [this court] considers (1)

the timeliness of the motion; (2) the adequacy of the trial court's inquiry; and (3)

the extent of the conflict created." Nguyen, 262 F.3d at 1004. Here, the request to

appoint new counsel was timely in that it was made as soon as the breakdown in

communication occurred. Though the trial was in process, there was no way for

such a request to have been made earlier. Therefore, it was timely.

The inquiry by the court here was sufficient to inform the court about the

extent of the communication breakdown. Given the decision before the jury in the

penalty phase and the absence of any working relationship between counsel and
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Mitchell at this time, the court erred in failing to replace counsel. This error

amounted to a denial of counsel under the Sixth Amendment and warrants reversal.

X. THE FDPA IS UNCONSTITUTIONAL.

Standard of Review

These questions of law are reviewed de novo, U.S.v. Carranza, 2.89 F.3d

634, 643 (gth Cir. 2002), 18 U.S.C. § 3591 et seq.

1. The FDPA is unconstitutional in its application.

1. Death sentences are arbitrary and capricious because they

are so rarely sought or imposed under the FDPA.

The infrequent use of the federal death penalty renders it unconstitutional

because when it "is exacted with great infrequency even for the most atrocious

crimes.., there is no meaningful basis for distinguishing the few cases in which it

is imposed from the many cases in which it is not." Furman v. Georgia, 408 U.S.

238, 313 (1972) (White, J., concurring).

Infrequent imposition of the death penalty creates too great a risk that it is

applied in an arbitrary and capricious manner, which would make it an "unusual"

penalty that violates Eighth Amendment. Furman, 408 U.S. at 306-311 (Stewart,

J., concurring); see also id. at 311-314 (White, J., concurring); see also Walton v.

Arizona, 497 U.S. 639, 658 (1990) (Scalia, J., concurring); Gregg v. Georgia, 428

U.S. 153, 188-89, n. 36 (1976) (plurality); cfid. at 222 (White, J., concurring).
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b. The FDPA is unconstitutional because it is applied

irrationally.

Unless capital punishment is imposed "fairly, and with reasonable

consistency," it should not be imposed at all. Eddings v. Oklahoma, 455 U.S. 104,

112 (1982); accord Furman, 408 U.S. at 309-310 (Stewart, J., concurring)

The Court has recognized consistently that "an aggravating circumstance

must genuinely narrow the class of persons eligible for the death penalty and must

reasonably justify the imposition of a more severe sentence on the defendant

compared to others found guilty of murder." Zant, 462 U.S. at 877; see Arave v.

Creech, 507 U.S. 463,474 (1993); Gregg v. Georgia, 428 U.S. at 189.

The infrequency and randomness of the death penalty as applied to offenses

such as Mitchell's that occur on "Indian Reservations" is unquestionably

demonstrated. Mitchell is the first and only Native American subjected to the

federal death penalty for an offense that occurred on an Indian Reservation,

involving both a defendant and victims who were members of the Navajo Nation.

Although Orsinger was the principle actor in both the Nakai and Mitchell

cases, he was a juvenile at the time of these offenses and was ineligible for the

death penalty. Nakai was an adult at the time that he and Orsinger carjacked and

killed two people, just days before Orsinger instigated the offenses at issue in this

case. Inexplicably, the government elected not to seek death against Nakai, but

sought death against Mitchell.
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The FDPA is applied in an irrational fashion and is, thus, unconstitutional.

2. The FDPA is unconstitutional because it lacks essential

procedural safeguards.

a. The FDPA fails to provide for grand jury indictment of

aggravating factors.

In federal prosecutions, no person shall be held to answer for a capital, or

otherwise infamous crime, unless on a presentment or indictment of a Grand Jury

alleging all the elements of the crime." Harris v. U.S., 122 S.Ct. 2406, 2410

(2002). The exact elements must be presented in any indictment, in order to fairly

inform the defendant of the exact charges he is facing. US. v. Williams, 152 F.3d

294, 299 (4th Cir. 1998).

An aggravating factor that justifies the imposition of the death penalty is the

"functional equivalent of an element of a greater offense." Ring, 536 U.S. at 609.

Because of this, a jury, not a judge, is required to find death-qualifying aggravating

factors beyond a reasonable doubt. Id. The Supreme Court's decision in Ring is

consistent with its earlier decision in Apprendi, which held that a defendant could

not be exposed to a penalty exceeding the maximum sentence he could receive if he

were punished according to the facts in the indictment. Apprendi, 530 U.S. at 490.

The Ring decision effectively applied the Supreme Court's ruling in Apprendi to

capital prosecutions.
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The FDPA does not require that aggravating factors be presented to a grand

jury; nor that they be charged in an indictment. Here, the government sought a

superceding indictment that alleged the statutory aggravating circumstances but, it

failed to allege the non-statutory aggravating circumstances, despite the

requirement that these must be presented to the jury. See Second Superceding

Indictment.

Because the government failed to present all of the aggravating factors to the

grand jury, and failed to list them as elements in the indictment, the indictment in

this case is manifestly insufficient. Moreover, if the statute is construed to permit

this procedure, it is unconstitutional.

b. The FDPA is unconstitutional because it does not require

that the FRE be applied during a penalty phase.

The FDPA affirmatively directs that proof of aggravating factors be

introduced without regard to the FRE. The Act specifically states that

"[i]nformation is admissible regardless of its admissibility under the rules

governing admission of evidence at criminal trials except that information may be

excluded if its probative value is outweighed by the danger of creating unfair

prejudice, confusing the issues, or misleading the jury." 18 U.S.C. 3593(c).

This standard is unconstitutional and inconsistent with treating aggravating

factors as elements of the crime to be proven. Because such factors are elements of

the underlying offense, a fair trial can only be had, consistent with Due Process,
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and the right to confrontation guaranteed by the Sixth Amendment, if evidence

presented regarding those aggravating factors complies with the rules of evidence.

U.S. Const. V, VI, VIII. Moreover, the Supreme Court has repeatedly admonished

that death penalty determinations should be based on heightened reliability, not

less. See Pulley v. Harris, 465 U.S. 37, 55 (1984) (Stephens, J., concurring). The

standard articulated in 18 U.S.C. § 3593(c) cannot be squared with this reliability

requirement for capital proceedings and is unconstitutional. See also Ring, 536

U.S. 584; Apprendi, 530 U.S. 466 and see Blakely, 124 S.Ct. at 2537; US. v.

Booker, 125 S.Ct. 738, 750 (2005).

Y. THE JURY INSTRUCTIONS AND VERDICT FORMS GIVEN

DURING THE PENALTY PHASE OF MITCHELL'S TRIAL

VIOLATED HIS RIGHT TO DUE PROCESS, AND A RELIABLE

SENTENCING DETERMINATION.

Standard of Review

A district court's formulation of jury instructions is reviewed for an abuse of

discretion. See U.S.v. Shipsey, 363 F.3d 962, 966 n. 3 (9th Cir. 2004). In

reviewing jury instructions, the relevant inquiry is whether the instructions as a

whole are misleading or inadequate to guide the jury's deliberation. U.S. v Garcia-

Rivera, 353 F.3d 788, 792 (9th Cir. 2003). For issues not raised below, this Court

reviews for plain error. U.S.v. Delgado, 357 F.3d 1061, 1065 (9th Cir. 2004).
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1. Telling the Jury That it May Consider the "Evidence Admitted
in the First Phase of the Trial" Violated the MCA, the FDPA,

and Mitchell's Rights to Due Process, Equal Protection and a

Reliable Sentencing Determination.

Instructing jurors that they may consider all of the evidence from the guilt

phase was plainly erroneous and affected substantial rights. RTT4075, ER869. It

amounted to a circumvention of the opt-in provision of the MCA. In effect, the

government was permitted to use offenses only charged under the MCA, and

information that would not have been relevant or admissible in the penalty phase to

obtain a death sentence on the carjacking resulting in death offense against

Mitchell.

This error was particularly eggregious in that the government used the MCA

offenses to make numerous improper references to race. In US. v. Keys, 103 F.3d

758 (9th Cir. 1996), this Court held that it was sufficient to demonstrate that a

person had the appropriate racial background to qualify for enrollment in the tribe

to trigger MCA jurisdiction. Here, the government made repeated references to

Mitchell's status as a Navajo. There simply would have been no way for this

information to be presented or specifically considered by the jury had the court not

erroneously instructed in this manner. This instruction violated the MCA, the

FDPA, and Mitchell's rights to due process, equal protection, and a reliable

sentencing determination.
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2. Telling the Jury that the Gateway Intent Factors Alleged by the

Government Were "in Regard to the Homicides for Which he

has been Convicted" Was Misleading and Suggested that There

Were Multiple Offenses for Which the Jury was Considering the

Death Penalty, Rather than the One Count of Carjacking.

The language of this instruction was plainly erroneous in that it misled the

jury into thinking the death penalty was available in relation to multiple homicides,

rather than one count of carjacking resulting in death. This confusing instruction

was further compounded by the fact that the jurors received two verdict forms,

again signaling it was two sentences of death that they were imposing.

The instruction given read, "The second step in determining eligibility

requires that you consider the gateway intent factors alleged by the government

concerning the personal intent of the defendant in regard to the homicides for

which he was convicted." RTT4080, ER870. The statute states that a sentence of

death can only be imposed for any °'offense for which a sentence of death is

provided" if the government proves beyond a reasonable doubt that the defendant

possessed the requisite intent in the killing. 18 U.S.C. 3591 (a)(2). The intent that

the jurors were required to find was in relation to the single offense of carjacking

resulting in death, not the "homicides for which he was convicted." As such, this

instruction amounted to a due process violation and violated Mitchell's right to a

reliable sentencing determination.
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3. The Court Erred in Failing to Instruct the Jury that in Order to

Justify a Sentence of Death, the Government Must Prove

Beyond a Reasonable Doubt that the Aggravating Factors

Sufficiently Outweigh the Mitigating Factors or that the

Aggravating Factors Alone are Sufficient to Justify a Sentence
of Death.

The court erred in refusing to instruct that unless the government proved

beyond a reasonable doubt that the aggravating factors sufficiently outweigh the

mitigating factors or that the aggravating factors alone are sufficient to justify a

sentence of death, the jury could not sentence Mitchell to death. RTT4081, ER871.

Moreover, the jury was never told that the government must prove beyond a

reasonable doubt that death is the appropriate sentence. RTT3678-3679, ER793-

794. This failure to instruct the jury that the government bore this burden beyond a

reasonable doubt violated Mitchell's rights to due process and a reliable sentencing

determination.

This elimination of the burden of proof violated the Supreme Court's rulings

in Apprendi, 530 U.S. at 490; Blakely, 124 S. Ct. 2531, Ring, 536 U.S. 584.

Applying Apprendi to a penalty proceeding under the FDPA, the sentence to be

imposed must be life in prison without the possibility of parole unless the

government proves beyond a reasonable doubt that the aggravating factors

sufficiently outweigh the mitigating factors or unless the government proves

beyond a reasonable doubt that the aggravating factors alone are sufficient to
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justify a sentence of death. This failure to instruct on the burden of proof violates

this trio of Supreme Court decisions.

Blakely clarified the Apprendi definition of statutory maximum: "'statutory

maximum' for Apprendi purposes is the maximum sentence a judge may impose

solely on the basis of the facts reflected in the jury verdict or admitted by the

defendant." Blakely, 124 S. Ct. at 2537 (emphasis in original).

The FDPA makes the jury's finding that (1) aggravators outweigh mitigators

and (2) death is justified, "essential." Id. A federal district court cannot order a

defendant's execution without a jury recommendation in favor of death. 18 U.S.C.

§ 3594. Therefore, the rule of Apprendi requires that these essential facts not only

be submitted to a jury, but also be proved beyond a reasonable doubt. See Blakely,

124 S. Ct. at 2537; Ring, 536 U.S. at 602 (applying Apprendi to capital sentencing

proceedings). See, Missouri v. Whi_eld, 107 S.W.3d 253,256, 259 (Mo. 2003);

Woldt v. People, 64 P.3d 256, 266 (Colo. 2003) (en banc).

Because the "sufficiency" burden of proof employed by the FDPA at section

3593(e) does not comport with the reasonable doubt standard required by

Blakely/Ring/Apprendi, section 3593(e) is unconstitutional. By refusing to instruct

the jury that such was the government's burden, the court violated Mitchell's rights

to due process, a fair trial, and to a reliable sentencing determination. Thus,

Mitchell's sentence of death must be reversed.
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4. The Instruction that Allowed the Jury to Consider its Findings

in the Guilt Phase on Intent Violated Mitchell's Right to a

Reliable Sentencing Determination.

The court erred when instructing the jury to rely on its findings with regard

to intent reached in the guilt phase of the trial. RTT4084, ER872. Specifically, the

court instructed the jury on the issue of intent, that "with regard to your findings,

you may not rely solely upon your first stage verdict of guilt or your factual

determinations then therein. Instead, you must now decide this issue for yourselves

again." Id. (emphasis added). Nothing in Title 18 U.S.C. § 3591 permits the jury

to rely in any manner on its earlier findings. Rather, it instructs that such a finding

must be "determined beyond a reasonable doubt at the hearing under section 3593.

•.." 18 U.S.C. § 3581(a)(2). Permitting the jury to rely in any way on its earlier

findings, circumvents the point of having a penalty phase hearing at which the

government must prove intent beyond a reasonable doubt. Moreover, while section

3593(c) permits the jury to consider the information presented during the guilt

phase, it does not permit the jury to rely on its earlier findings with regard to intent

at all. Thus, the court violated the FDPA, due process and Mitchell's right to a

reliable sentencing determination in instructing the jury in this manner.
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5. The Court Erred in Instructing that "Serious Physical Abuse"
"May be Inflicted Either Before or After Death and Does not
Require that the Victim be Conscious of the Abuse at the Time
it was Inflicted."

The instruction on serious physical abuse, which told the jury that it may be

inflicted either before or after death and does not require that the victim be

conscious of the abuse at the time it was inflicted was error. RTT4089, ER875.

Such an instruction was unsupported by the evidence presented. There was no

evidence that these events were sufficiently close in time or alleged to be evidence

ofrelishment. In the absence of such evidence, this instruction was inappropriate.

See US. v. Hall, 152 F.3d 381,415 (5th Cir. 1998), abrogated on other grounds,

U.S.v. Martinez-Salazar, 120 S.Ct. 774 (2000).

Z. THE COURT ERRED DURING THE PENALTY PHASE BY

ADMITTING INFORMATION PRESENTED BY THE

GOVERNMENT THAT WAS IRRELEVANT AND UNDULY

PREJUDICIAL AND IN EXCLUDING RELEVANT

INFORMATION THAT MITCHELL ATTEMPTED TO

INTRODUCE.

Standard of Review

A trial court's decision to admit or exclude evidence is reviewed for an abuse

of discretion. See US. v. Plancarte-Alvarez, 366 F.3d 1058, 1062 (9th Cir. 2004).

1. The court erred in excluding relevant information.

The court violated 18 U.S.C. § 3593(c) when it prevented testimony

concerning the appropriateness of a life sentence, RTT3725, ER805, and prevented
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testimony that co-defendant Nakai was an adult who had been convicted of an

earlier carjacking resulting in the deaths and postmortem mutilation of two people,

for which the government did not seek the death penalty. RTT3861- 3884, ER839-

862.

Section 3593(c) defines the admissibility of information for the jury to

consider during the penalty phase. It states that "information may be presented as

to any matter relevant to the sentence" "except that "information may be excluded

if its probative value is outweighed by the danger of creating unfair prejudice,

confusing the issues, or misleading the jury." 18 U.S.C. § 3593(c). Both the

matters excluded should have been admitted under that standard. The information

from the people who knew Lezmond Mitchell as to the appropriate sentence

certainly tended to make the accurate determination of whether a death sentence

was appropriate more probable than it would be without the evidence.

Additionally, the government's right to rebut or present argument refuting

this in.formation, [18 U.S.C. § 3593(c)] more than addresses any danger that such

evidence would create "unfair prejudice, confuse the issues, or mislead the jury."

The court erred in excluding this evidence, warranting reversal of Mitchell's death

sentence.

The court likewise erred in excluding the information relating to Nakai.

Section 3592(a)(8) plainly states that mitigation factors include "Other factors in
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the defendant's background, record, or character or any other circumstances of the

offense that mitigate against imposition of the death penalty." 18 U.S.C. §

3592(a)(8). Evidence of proportionality is such evidence. The evidence that

Mitchell sought to present on proportionality was specific and limited to the fact

that one of his co-defendants, who had been convicted of a remarkably similar

offense with the other co-defendant, which occurred in the days before the

carjacking at issue, was not charged capitally. As the court noted, "In this case, the

Sam and Begay cases, I would not consider it totally unrelated to this case. People

involved in Sam and Begay, two of them, are the codefendants of Mitchell in this

case, Johnny Orsinger and Mr. Nakai." RTT3878, ER856. Despite this, the court

refused to allow Mitchell to present this information. The jury found Orsinger's

sentence to be a mitigating factor. RTT4112, ER883. They were not permitted to

make a similar finding regarding Nakai's sentence.

The harm of this erroneous decision was compounded by the fact that the

government argued, in the absence of any evidence, that the decision not to seek

death against Nakai by the Department of Justice was "not arbitrary" and that it

was in fact, "well-reasoned, based on information that you don't have before you."

RTT4173, ER901. This argument took advantage of the court's erroneous ruling

and exacerbated the harm caused by that error. As such, Mitchell's sentence of

death should be reversed.

165



2. The Court Erred in Admitting Improper Information for the
Jury's Consideration.

The court violated 18 U.S.C. § 3593(c) when it permitted the government to

present evidence that was both irrelevant and unduly prejudicial. It erroneously

admitted information of the religious and cultural impact of the deaths of Slim and

Doe, RTT3763 - 3764, ER814-815, and testimony characterizing the events as

"torture." RTT3774, ER820. It admitted improper testimony about the death

penalty certification by the Department of Justice. RTT/ER 3983/866, 3988/868,

3985/867. Each of these decisions was an abuse of discretion and resulted in a

violation of Mitchell's Eighth Amendment right to a reliable sentencing

determination.

3. The Court Erred in Failing to Instruct the Jury and to List the

Tribe's Opposition as a Mitigating Factor.

The district court specifically found that under Title 18, Section 3592(a)(8)

that the letter from the tribe constituted "a circumstance of the offense that

mitigates against imposition of the death penalty." RTT3713, ER804. Given this

finding, the court erred in failing to specifically instruct the jury that they should

consider it as such. The verdict forms indicate that in spite of this erroneous failure

to specifically instruct that the letter constitutes a mitigating factor, seven of the

jurors found that the defense had met its burden with regard to the letter, finding

"the existence of the factor by a preponderance of the evidence."
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The failure of all of the jurors to find the existence of the letter is

inexplicable. The standard for determining the existence of a mitigating factor is

by a preponderance. The letter was admitted and was uncontroverted. Therefore, it

defies logic that it was not found unanimously. While the jurors could assign it any

weight they thought appropriate, they cannot refuse to find it mitigating when it is

uncontroverted. It demonstrates that the jury did not understand the instructions,

that the instructions were inadequate and the imposition of the death penalty was

arbitrary and capricious.

AA. 18 U.S.C. § 3593(c) IS UNCONSTITUTIONAL IN THAT IT DOES
NOT ALLOW THE DEFENDANT REBUTTAL ON THE ISSUE
FOR WHICH HE CARRIES THE BURDEN.

Standard of Review

The constitutionality of a statute is a question of law reviewed de novo. See

United States v. Naghani, 361 F.3d 1255, 1259 (gth Cir. 2004).

18 U.S.C. § 3593(c) states in part that the "burden of establishing the

existence of any mitigating factor is on the defendant, and is not satisfied unless the

existence of such a factor is established by a preponderance of the information." It

allots the burden of establishing any aggravating factor upon the government

beyond a reasonable doubt. 18 U.S.C. § 3593(c). Despite the fact that the

defendant carries a burden of proof on mitigating factors in a case brought under

this statute, the government gets both the first and the last opportunity to argue to
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the jury. The government "shall open the argument" and "shall be permitted to

reply" after the defendant argues. Id.

This requirement that the government get the last word is inconsistent with

fundamental fairness and due process. "Consistent with American jurisprudence,

the party bearing the burden of proof proceeds first and last in all trial

proceedings." U.S.v. Glover, 43 F.Supp.2d 1217, 1234 (D.Kan. 1999). Thus, this

statutory allocation of the argument violates due process, a fair trial and reliable

sentencing determination on the issues for which the defendant carries a burden.

As such, Mitchell's sentence of death should be reversed.

BB. MITCHELL'S CONVICTION SHOULD BE REVERSED BECAUSE

DURING THE TRIAL FAMILY MEMBERS OF THE DECEDENTS

SAT IN THE COURTROOM WEARING BUTTONS DEPICTING

THE PICTURES OF SLIM AND DOE.

Standard of Review

Where no objection is made, this Court reviews for plain error such that it

affected the substantial rights of the accused. Fed. R. Crim. P. 52(b).

1. The Victims' Family Impermissibly Wore Buttons Depicting

Photographs of the Decedents During Trial.

Mitchell's conviction should be reversed because during the guilt phase of

his trial members of the victim's family sat in the courtroom gallery "wearing

buttons with the pictures of Alyce Slim and [Ms. Doe]." RTT3409, ER643.

Though no objection was made to this, it plainly violated clearly established law
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and violated Mitchell's right to the presumption of innocence, due process, a fair

trial, confrontation and to a reliable sentencing determination.

As this Court recently stated, "when the consequence of a courtroom practice

is that an "unacceptable risk is presented of impermissible factors coming into

play," there is "inherent prejudice" to a defendant's constitutional right to a fair

trial and reversal is required." Musladin v. Lamarque, 403 F.3d 1972 (gth Cir.

2005), at *3, citingHolbrookv. Flynn, 475 U.S. 560, 570 (1986).

In Musladin, this Court reversed the denial of Musladin's petition for a writ

of habeas corpus because the buttons worn during his trial by the victim's family

members which depicted the photographs of the victims created an unreasonable

risk of impermissible factors coming into play. Id. at * 1.

This Court explained that there was a "clear and unmistakable" link between

"the buttons, the spectators wearing the buttons, the defendant and the crime the

defendant allegedly committed." Musladm, at *5. "[T]he law requires the courts

to look beyond the general sentiment a button reflects to determine the specific

message the button conveys in light of the particular facts and issues before the

jury." Id. at *6.

There simply is nothing to distinguish the buttons worn here from those

described in the Musladin case.
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As the Eleventh Circuit noted when discussing an analogous situation in

Woods v. Dugger, 923 F.2d 1454 (1 lth Cir. 1991), the message conveyed by these

buttons was that the family "wanted a conviction followed by the imposition of the

death penalty. The jury could not help but receive the message." Woods, 923, F.2d

at 1560. Similarly, Mitchell's jury could not but help receive the message. His

conviction and death sentence should be reversed.

CC. THE APPLICATION OF THE DEATH PENALTY TO MITCHELL

THE LESS CULPABLE CO-DEFENDANT VIOLATES

MITCHELL'S RIGHT TO DUE PROCESS AND A RELIABLE

SENTENCING DETERMINATION.

The Eighth Amendment prohibits arbitrary, capricious and excessive

punishments. U.S. Const. amend. VIII. Given the relative culpability of Mitchell

and Orsinger, the application of the death penalty to Mitchell is arbitrary,

capricious and excessive and violates the Eighth Amendment.

Orsinger was the instigator of the attack on Ms. Slim and Ms. Doe. RT

3/31/03 at 27 (government concedes that "the evidence appears to be that Johnny

Orsinger was the instigator."). Orsinger had in fact committed a remarkably similar

offense with co-defendant Nakai in the weeks before his attack in this case. Id

However, because Orsinger was 16 years old at the time, the government could not

seek death against him. 18 U.S.C. 3591(a). Nor did it seek death against Nakai.

The government only sought death against Mitchell. It is arbitrary, capricious and

excessive to sentence the least culpable defendant to death. The imposition of the
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death penalty to Mitchell, given the culpability of his co-defendants, is arbitrary,

capricious and excessive in violation of the Eighth Amendment.

The Supreme Court has long recognized that arbitrary imposition of the

death penalty violates the Eighth Amendment. Gregg v. Georgia, 428 U.S. at 189.

"The relative culpability of co-defendants is a well-recognized mitigating

circumstance." Pizzuto v. Arave, 385 F.3d 1247, 1253 (9th Cir. 2004) (citations

omitted). Here, all twelve jurors found it a mitigating factor that a person who was

equally culpable would not receive the death penalty. RTT4112, ER883. When

that is the case, the imposition of the death penalty is facially arbitrary, capricious

and excessive. As such, Mitchell's death sentence should be reversed.

DD. THE DEATH PENALTY IS CRUEL AND UNUSUAL

PUNISHMENT AND A PER SE DENIAL OF DUE PROCESS AND

IS THEREFORE UNCONSTITUTIONAL.

The death penalty is unconstitutional in all cases, and as applied to him, for

the following reasons: (1) the death penalty is racist to its very core and represents

an intellectually dishonest Congressional response to the public's frustration over

the inability of elected officials to do anything meaningful about crime; (2) the

death penalty has in the past, and inevitably will in the future, lead to the execution

of innocent people; (3) the process by which individuals are selected for capital

prosecution vests an unacceptable level ofunreviewable discretion in prosecuting

authorities; and (4) evolving standards of decency will eventually convince the
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American public that it is wrong and immoral to kill people in an effort to teach

people it is wrong and immoral to kill people.

In Atkins v. Virginia, 536 U.S. 304 (2002), the Court reiterated its authority

to review the constitutionality of the death penalty in light of "'the evolving

standards of decency that mark the progress of a maturing society.'" Atkins, 536

U.S. at 308, quoting from Trop v. Dulles, 356 U S. 86, 100-101 (1958).

This Court should declare the FDPA unconstitutional.

EE. DEATH BY LETHAL INJECTION CONSTITUTES CRUEL AND

UNUSUAL PUNISHMENT.

A sentence of death imposed under the FDPA is "implemented" "in the

manner prescribed by the law of the State in which the sentence is imposed." 18

U.S.C. § 3596(a). The sentence of death was imposed in Arizona, thus Arizona

statutes control the manner of the execution. A judgment of death in Arizona is

"inflicted by administering an intravenous injection of a substance or substances in

a lethal quantity sufficient to cause death." A.R.S. Const. Art. 22, § 22; A.R.S. §

13-704. Death by lethal injection, constitutes cruel and unusual punishment in

violation of the U.S. Constitution. This Court has previously upheld the

constitutionality of Arizona's method of execution, upholding lethal injection as a

method of execution. LaGrand v. Stewart, 133 F.3d 1253, 1265 (9th Cir. 1998);

Poland v. Stewart, 117 F.3d 1094, 1104-05 (9th Cir.1997).
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Mitchell, however, urges this Court to reconsider that decision in light of the

evolving standards of decency and emerging evidence about the nature of the pain

suffered by those upon whom lethal injection is used. See The Lancet, Volume

365, Page 1412, L. Koniaris, T, Zirmner, D. Lubarsky, J. Sheldon, Inadequate

anaesthesia in lethal injections for execution, (April 16, 2005); K. Bruillard, The

Washington Post, Lethal Injections Called Flawed." Inmates may feel pain study

shows. (April 15, 2005, A08). The Lancet study included and analyzed data on

executions conducted in Arizona, as well as three other states. The study found

that 88% of the executed inmates studied had anaesthesia levels lower than

required for surgery. The study further found that 43% of the inmates executed

"had concentrations [of anaesthesia] consistent with consciousness." Inadequate

anaesthesia, at 1413 (emphasis added). The study noted however, that suffering

was "undetectable" because of the failure to adequately monitor and because of the

use of a paralytic agent to cover the suffering. Id. The Lancet study concluded by

noting that the use of such paralytic agents is prohibited by the euthanasia

protocols of the American Veterinary Medical Association "because of the risk of

unrecognized consciousness." The euthanasia of animals under these protocols

requires that the animals "to be on a surgical plane of anaesthesia characterized by

loss of consciousness, loss of reflex muscle response, and loss of response to

noxious stimuli." Id. Human decency demands that humans subjected to the death
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penalty be treated at least as well as animals. Because lethal injection execution

does not meet even these standards, it is cruel and unusual.

FF. THE APPLICATION OF THE DEATH PENALTY TO MITCHELL

IS UNCONSTITUTIONAL.

_'he imposition of the federal death penalty on Mitchell is unconstitutional.

The Supreme Court in Roper v. Simmons, 125 S..Ct. 1183 (2005) held the

application of the death penalty on juveniles under the age of 18, violates the

Eighth Amendment prohibition against cruel and unusual punishment. This case

relied upon the "evolving standards of decency that mark the progress of a

maturing society." Trop, 356 U.S. at 100-101. The Court noted that "the

Constitution contemplates that in the end [the Court's] own judgment will be

brought to bear on the question of the acceptability of the death penalty under the

Eighth Amendment." Roper, 125 S.Ct. at 1191-1192.

The application of the death penalty to Mitchell is unconstitutional for many

of the same reasons identified as a blanket prohibition to the imposition of the

death penalty to juveniles in Roper. Mitchell was 20 at the time these offense were

committed. He was under the age of 21, an age "where society draws the line for

many purposes between childhood and adulthood." For example, in the state of

Arizona, the state in which Mitchell's sentence was handed down, he was not

considered sufficiently mature enough to drink alcohol. A.R.S. 2-244(16); 4-

203.04. Moreover, testimony presented during the penalty phase demonstrated that
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Mitchell, who had no prior felony convictions, was subject to many of the same

"vulnerability or susceptibility to negative and outside influences, including peer

pressures" that the Court found important in determining that there should be a per

se bar on the execution of juveniles. RTT3896; 3917-3918, ER863-865. Given the

import of these factors in determining who is the worst of the worst, the imposition

of the death penalty on Mitchell is unconstitutional.

GG. THE SENTENCES IMPOSED ON ALL NON-DEATH COUNTS

MUST BE REMANDED 1N LIGHT OF BOOKER.

The court sentenced Mitchell on the non-death counts pursuant to the

Federal Sentencing Guidelines. Given the Supreme Court decision in US. v.

Booker, 125 S.Ct. 738 (2005), this Court should reverse and remand for

resentencing on those counts.
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H}-I. EACH OF THE ALLEGED AGGRAVATING CIRCUMSTANCES

WERE UNCONSTITUTIONAL EITHER FACIALLY OR AS

APPLIED, OR BOTH. 19

Standard of Review

Questions of law, such as the constitutionality of the FDPA are reviewed de

novo. Carranza, 289 F.3d at 643.

The FDPA is designed as a weighing system, in which the jury is charged to

weigh aggravating factors against mitigating factors for a death eligible defendant

and determine whether to impose a sentence of death. In such a system, the finding

that even one of the aggravating factors was improperly submitted to the jury

results in an arbitrary and capricious sentencing scheme in violation of the Eighth

Amendment. Moreover, such aggravating circumstances must be narrowly and

precisely defined. The Supreme Court recently reiterated its directive that death

penalty statutes are only constitutional where they "give narrow and precise

'_',lone of the arguments set forth in this section have been previously ruled

upon by this court or the United States Supreme Court. Some of the arguments,

however, have been presented to other courts, who have found them unpersuasive.

For example, no court has accepted the separation of powers argument set forth

below with regard to the use of non-statutory aggravating factors in the federal

death penalty. See United States v. Jones, 132 F.3d 232, 239-40 (5th Cir. 1998),

afpd on other grounds, Jones v. United States, 527 U.S. 373 (1999); Davis, 904

F.Supp. at 559; see also United States v. BinLaden, 126 F.Supp.2d 290, 297

(S.D.N.Y. 2001).
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definition to the aggravating factors that can result in a capital sentence." Roper,

125 S.Ct. at 1194 (citations omitted).

Here, each of the proposed aggravating factors was unconstitutional and thus

improperly submitted to the jury and Mitchell's sentence of death should be

vacated.

Pecuniary gain

The first aggravating circumstaflce identified in the verdict form and found

by the jury was that Mitchell killed both Slim and Doe in "expectation of the

receipt, of anything of pecuniary value." 18 U.S.C. § 3592(c)(8); RTT4086,

ER873. This aggravating circumstance failed to narrow the class of offenders

eligible for the death penalty and is unconstitutionally vague and overbroad.

The indictment specifically identified the vehicle itself, as well as the

proceeds of the Trading Post robbery as the things of pecuniary value at issue.

This inclusion of the vehicle itself as the thing of pecuniary value in a carjacking

case impermissibly expands the "pecuniary value" factor of 18 U.S.C. § 3592(c)(8).

The capital sentencing process "must genuinely narrow the class of persons eligible

for the death penalty and must reasonably justify the imposition of a more severe

sentence on the defendant compared to others found guilty of murder." Zant, 462

U.S. at 875; Lowenfieldv. Phelps, 484 U.S. 231,243 (1988). The use of pecuniary
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gain in this case in no way furthers that narrowing function that is supposed to

occur in order to make a death sentence constitutionally permissible.

This construction of the pecuniary gain factor would necessarily

encompasses every carjacking for failing to attribute meaning to the word

"expectation" in the (c)(8) factor. See United States v. Chanthadara, 230 F.3d

1237, 1263 (10 th Cir. 2000); United States v. Bernard, 299 F.3d 467, 483-84 (5th

Cir. 2002). The FDPA does not include carjacking among the felonies which are

automatically aggravated whenever a death occurs during their commission.

Chanthadara, 230 F.3d at 1263. Thus, the instructions given were erroneous

requiring reversal. Additionally, the statute itself is unconstitutional for it fails to

narrow the class of offenders eligible for the death penalty.

Heinous, cruel and depraved

The second aggravating circumstance identified in the verdict form and

found by the jury was that Mitchell killed both Slim and Doe in an "especially

heinous, cruel or depraved manner, in that it involved torture or serious physical

abuse to the victim." 18 U.S.C. § 3592(c)(6); RTT4086, ER873. This aggravating

circumstance is unconstitutionally vague and overbroad.

The "especially heinous, cruel and depraved" factor is unconstitutionally

vague on its face. A similar aggravating factor was held to be unconstitutionally

vague in Maynard v. Cartwright, 486 U.S. 356 (1988).
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The trial court's charge on the "heinous" factor, moreover, defined its terms

and the conduct required to prove it in unconstitutionally overbroad terms.

The court instructed the jury that "serious physical abuse" means conduct

involving "substantial risk of death, unconsciousness, extreme physical pain,

substantial disfigurement, protracted loss or substantial impairment of the function

of a bodily member, organ or mental faculty." RTT4089, ER875. This definition is

patently overbroad, literally applyingto any carjacking resulting in death. A

carjacking resulting in death by definition involves conduct that creates "a

substantial risk of death," and causes "protracted loss or impairment of the function

of a bodily member, organ or mental faculty." The court's charge thus allowed the

jury to find the aggravating factor that the killing was "heinous, cruel or depraved"

simply because the carjacking resulted in the victim's death.

The court's charge, moreover, permitted the jury to consider conduct that

occurred after Slim and Doe lost consciousness or were dead, instructing that

"[s]erious physical abuse, unlike torture, may be inflicted before or after death and

does not require that the victim be conscious of the abuse at the time it was

inflicted." RTT4089, ER875. Numerous state courts addressing comparable

aggravating factors have concluded that conduct occurring after the victim has lost

consciousness or has died may not be considered by the factfinder in assessing the

"heinousness" of a murder. See, e.g., Rhodes v. State, 547 So.2d 1201, 1205 (Fla.
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1989); Jackson v. State, 451 So.2d 458, 463 (Fla. 1984); Herzogv. State, 439 So.2d

1372, 1380 (Fla. 1983); State v. Hunt, 371 N.W.2d 708, 721 (Neb. 1985),

overruled on other grounds, 399 N.W.2d 706 (Neb. 1986); State v. Hamlet, 321

S.E.2d 837, 846 (N.C. 1984); Hayes v. State, 845 P.2d 890, 892 (Okl.Cr.App.

1992). Moreover, federal courts addressing this issue have only allowed such

instructions where the post-death abuse demonstrates relishment on the part of the

defendant. See U.S. v Hall, 152 F.3d at 415, abrogated on other grounds, U.S v.

Martinez-Salazar, 120 S.Ct. 774 (2000).

Based on the information presented during the penalty phase, there was no

way for the jury to determine whether the offense met the definition of "heinous" as

given by the court. They lacked any information to help them contextualize the

requirement that these crimes had to involve "such additional acts of torture or

serious physical abuse of the victim as to set apart from other killings." RTT4088,

ER874.

For these reasons, the statute is unconstitutionally vague and overbroad.

Substantial Planning and Premeditation

The statutory aggravating circumstance that permitted the jury to sentence a

defendant to death based on a finding that the defendant committed the offense

after "substantial planning and premeditation to cause the death of one or more

persons" was unconstitutionally vague and overbroad. 18 U.S.C. § 3592(c)(9). The
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instructions given by the court that tracked this aggravating circumstance were

erroneous. RTT4086, ER873.

The jury was instructed that in order to find this aggravating circumstance, it

must "unanimously agree that the particular object of the substantial planning and

premeditation was to cause the death of a person." RTT4090, ER876. The

modifier of "substantial" was defined to the jurors as "considerable or significant."

However, there was no way for the jury to assess what would qualify as an average

or insignificant amount of planning for a carjacking resulting in death. Without

this information, this aggravating circumstance fails to narrow the class of

individuals who are subjected to the federal death penalty and is thus

unconstitutional.

Vulnerability

The statutory aggravating circumstance that permitted the jury to sentence

Mitchell to death based on a finding that the victims were particularly "vulnerable

due to old age, youth, or infirmity" is vague and overbroad. 18 U.S.C. §

3596(c)(11); RTT4090-4091, ER876-877. The clarifying instructions that the

court gave to define this factor did nothing to change that conclusion. The court

told the jury that "'old age' means having lived beyond the middle period of life."

RTT4091, ER877. It went on to tell the jury that "'Youth' refers to the period

when one is young and has not reached adulthood. A juvenile is a youth.
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'Infirmity' means a physical or mental weakness or flaw. A person who has an

infirmity may be physically or mentally handicapped or have a particular disease or

condition." Id.

Unfortunately, the 'clarifying' instruction only muddied the waters further.

Without any additional guidance from Congress as to its definition of these terms,

the statute is unconstitutionally vague and overbroad, and the jury instructions that

were based on that statutory language were inadequate and confusing and violated

Mitchell's right to a reliable sentencing determination.

Single Criminal Episode

The statutory aggravating circumstance that permitted the jury to sentence

Mitchell to death based on a finding that the defendant intentionally killed "more

than one person in a single criminal episode" is vague and overbroad. 18 U.S.C. §

3596(c)(16); RTT4086, ER873. The court attempted to clarify this circumstance

by instructing the jury that "A single criminal episode" is an act or series of related

criminal acts which occur within a relatively limited time and place, or are directed

at the same person or persons, or are part of a continuous course of conduct related

in time, place or purpose." RTT4092, ER878. The use of the word "relatively" in

this clarifying instruction demonstrate the problem with this instruction and thus

this aggravating circumstance. In order for the jury to determine relativity, it must

know what the conduct is relative to. Here, the deaths occurred at different places
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and by different means. There simply was no way for the jury to make this

determination and thus the aggravating circumstance was unconstitutionally vague

and overbroad.

Non-statutory aggravating factors and victim impact

Title 18 U.S.C. § 3592(c) permits the jury to "consider whether any other

aggravating factor for which notice has been given exists." This unlimited ability

for the prosecution to choose aggravating circumstances violates the separation of

powers clause, and results in an arbitrary and capricious imposition of the death

penalty. The use of this unfettered discretion resulted in the government alleging

as an aggravating factor that Mitchell "caused injury, harm, and loss to the family

of" Slim and Doe. RTT4094, ER879. The court told the jury that this factor "is

self-explanatory and does not require further instruction." Id. The statute is

unconstitutionally vague and overbroad on its face. Moreover, the application of it

in this case and the instructions given based on that statute were impermissible,

confusing and inadequate.

This attempt by the Executive Branch to use non-statutory aggravating

factors violates Article 1, § 1 of the United States Constitution, which provides that

"[a]ll legislative Powers herein granted shall be vested in a Congress of the United

States." In Mistretta v United States, 488 U.S. 361 (1989), the Court observed
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that, "the non-delegation doctrine originated in the principle of separation of

powers that underlies our tripartite system of Government." Id. at 371.

The extraordinary authority delegated by Congress to the Attorney General -

literally the power over who lives or dies - does not even meet the "intelligible

principle" threshold ofTouby v. U.S., 500 U.S. 160, 165 (1991). Congress has

provided no guidance whatsoever, ceding wholly to the Attorney General the

authority to seek a death penalty, in part, on the basis of"any other aggravating

factors" which the government seeks to prove.

Because allowing the Attorney General to engage in standardless

promulgation of non-statutory aggravating factors is an unconstitutional violation

of the non-delegation doctrine, and because the dangers it poses are exacerbated by

the FDPA's use of a weighing scheme, Mitchell's sentence of death should be

reversed.

In addition, this scheme allows for sentences that are arbitrary and

capricious, and thus violates the Eighth Amendment. Where the prosecution is

limited only by its imagination in what constitutes an aggravating factor, the

imposition of the death penalty cannot be anything but arbitrary and capricious.

While the Supreme Court has clearly stated in Payne v. Tennessee, that victim

impact evidence is not per se inadmissible, it has never stated that such information

should be considered by the jury as an "aggravating factor" in a weighing scheme.
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Thus, the inclusion of unfettered prosecutorial control of aggravating factors both

facially and as applied in this case render the statute unconstitutional.

II. A WEIGHING SCHEME MAY NOT CONSTITUTIONALLY

UTILIZE NON-STATUTORY AGGRAVATING FACTORS

WITHOUT ALSO PROVIDING FOR MANDATORY

PROPORTIONALITY REVIEW AND, THEREFORE, THE FDPA IS

UNCONSTITUTIONAL.

The FDPA is a "weighing" statute but it does not provide for proportionality

review. This failure to provide for proportionality review, while simultaneously

permitting the use of non-statutory aggravating factors in the context of a

"weighing" statute, renders the FDPA unconstitutional; alternatively, the non-

statutory aggravating factors must be dismissed and this case remanded for a new

sentencing procedure.

Zant v. Stephens, 462 U.S. 862 (1983), seems superficially to stand for the

proposition that non-statutory aggravating factors may be considered by a penalty

jury. However, the opinion must be confined to the statutory scheme in which it

arose. The Court's reasoning, was, in essence: (1) the presence of two valid

statutory aggravating factors sufficiently narrowed the class of murderers eligible

for the death penalty; (2) the invalid statutory factor found by the jury could not be

viewed as constitutionally prejudicial since the evidence underlying the factor was

properly before the jury in any event; and (3) there was proportionality review. Id.

at 890.
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The FDPA scheme is of the weighing variety and does not provide for

capital proportionality review. In Zant, the Court was clearly concerned about the

potential for arbitrary death sentences in a jurisdiction which permitted a jury to

consider non-statutory aggravating factors. An important constitutional check on

that potential for arbitrariness was mandatory proportionality review. Thus, the

federal statute's failure to provide for proportionality review, while simultaneously

permitting the use of non-statutory aggra.vating factors, renders it

unconstitutional. 2°

JJ. THE FIFTH AND EIGHTH AMENDMENTS FORBID BOTH THE

EXECUTION OF MITCHELL AND HIS CURRENT CONDITIONS

OF CONFINEMENT GIVEN THAT HE IS PROHIBITED FROM

PARTICIPATING IN THE SWEAT LODGE CEREMONY.

1. Mitchell is Being Denied the Opportunity to Spiritually Prepare

for his Death.

Mitchell is a Native American and a member of the Navajo tribe. He

practices the traditional Navajo religion. He is being denied the opportunity to

spiritually prepare for his death while housed at Terre Haute Federal Prison by

participating in the sweat lodge ceremony.

The Eighth Amendment prohibits the government inflicting the death penalty

upon a prisoner who is unable to prepare, spiritually and mentally, for his death.

2o These arguments have not been accepted in other federal death penalty

cases. Those cases are collected in United States v. O'Driscoll, 203 F.Supp.2d

334, 343 (M.D.Pa. 2002).
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In Ford v. Wainwright, the Supreme Court recognized that a prisoner's inability to

prepare for the afterlife is one of the justifications for prohibiting under the Eighth

the execution of a prisoner who is insane. 477 U.S. 399, 409-410, 419-20 (1986)

(Powell, J., concurring). Judges in the Ninth Circuit have also recognized that the

Constitution and society demand that an inmate not be executed unless he is able to

spiritually prepare for his death, "[N]either the Constitution nor human decency

permits [the government] to deny a condemned man his last rites based upon the

implausible security concerns" of the government. Rich v. Woodford, 210 F.3d.

961 (9th Cir. 2000) (Reinhardt, joined by Pregerson, Kozinski, and Wardlaw,

dissenting from denial of rehearing en banc). 21 The government has denied

Mitchell the ability to prepare, mentally and spiritually, for his death by preventing

him from participating in the sweat lodge ceremony at the USP in Terra Haute,

Indiana. Participation in the sweat lodge ceremony is a central and fundamental

part of the traditional Navajo Religion. See Werner v. McCotter, 49 F.3d 1476,

1480 (10th Cir. 1995); Rich v. Woodford, 210 F.3d. 961 (9th Cir. 2000) (Reinhardt,

dissenting from denial of rehearing en banc).

A sentence of death is illegal under the Eighth Amendment when the

government causes the conditions of incarceration to become cruel and unusual.

2,Judge Reinhardt based his dissent on the inmate's First Amendment claim,

causing him not to consider the inmate's Eighth Amendment claim. However, his

argument applies with even more force to Mitchell's claim, particularly when

considered in the context of Ford.
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SeeRhodes v. Chapman, 452 U.S. 337 (1981); Knightv. Florida, 528 U.S. 990

(1999) (Breyer, J., dissenting from denial of certiorari). In Mitchell's case the

government's refusal to permit Mitchell to prepare for his death by participating in

the sweat lodge ceremony has thus rendered his sentence cruel and unusual.

Consequently, Mitchell's sentence should be voided as illegal under the Eighth

Amendment.

KK THE FEDERAL DEATH PENALTY IS UNCONSTITUTIONAL IN

ITS APPLICATION BECAUSE IT IS APPLIED

DISPROPORTIONATELY TO RACIAL MINORITIES, TO MALES

AND IN FEMALE VICTIMS CASES IN VIOLATION OF DUE

PROCESS, EQUAL PROTECTION AND EIGHTH AMENDMENT

PROHIBITIONS.

Standard of Review

The standard of reviewing the constitutionality of the application of a statute

is de novo. See US. v. Naghani, 361 F.3d 1255, 1259 (9th Cir. 2004).

The federal death penalty is applied in a racially discriminatory manner in

violation of the Fifth and Eighth Amendments: Currently, the federal death row is

comprised of 37 defendants. Twenty-three are black, thirteen are white and one is

Native American. See

http://www.deathpenal _tyinfo.org/article.php?scid=29&did= 193.

On September 12, 2000, the Department of Justice released a comprehensive

study of how the federal death penalty has been administered from 1988 to the

summer of 2000. The Department filed a supplemental report on June 6, 2001 after
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the change in administration. The essenceof the study's findings was that the

federal death penalty had been disproportionately sought against minority-group

defendants.

In terms of which defendant actually faced the federal death penalty, the DOJ

Study showed that of the 159 caseswhere the Attorney General had authorized a

capital prosecution, 44 defendants where white (27.7%), 71 were black (44.7%), 32

were Hispanic (20.1%) and another 26 were categorized as "other" (7.5%). Thus,

more than 70% of the federal defendants targeted for the death penalty were non-

whites.

Statistical evidence also indicates that the death penalty is disproportionately

applied to male offenders, see Shapiro, Unequal Before the Law, 8 Am.U.J. Gender

Soc.Pol'y & L. 427 (2000), and to cases involving female victims, see Gross &

Mauro, Patterns of Death, 37 Stan.L.Rev. 27 (1984). The Shapiro study indicates

that gender discrimination is purposeful.

The application of the federal death penalty to non-white defendants, to

males and in female victim cases is discriminatory and violates equal protection,

due process and the right to be free from a death sentence imposed in irrational

manner. Furman v. Georgia, 408 U.S. 238 (1972). Mitchell's sentence of death

under this statute is unconstitutional and should be reversed.

189



VII. CONCLUSION

For the reasons stated, appellant Mitchell asks this Court to reverse his

convictions and sentences on all counts and to remand the case to the district court

for further proceedings.

RESPECTFULLY SUBMITTED this 7th day of August, 2006

• d' f-
• By: ,

• Celia M. Rumann, AZ Bar No. 015993
Attorneys for Defendant�Appellant

Michael P. O'Connor, CA Bar No. 180086
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VIII. STATEMENT OF RELATED CASES

United States v. Orsinger, No. 10500 & 10709 is a related case in that it

arose out the same case before the district court and concerned the same transaction

or event. See Circuit Rule 28-2.6(a) & (d).

Respectfully submitted: August 7, 2006.

Celia M. Rumann
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