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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

UNITED STATES OF AMERICA, et al.,

Plaintiffs,

vs.

STATE OF WASHINGTON, et al.,

Defendants.

Civil No. C70-9213

Subproceeding No. 01-01
(Culverts)

PLAINTIFF TRIBES’ MOTION AND
MEMORANDUM IN SUPPORT OF MOTION
FOR PARTIAL SUMMARY JUDGMENT

NOTE ON MOTION CALENDAR:
SEPTEMBER 29, 2006
(ORAL ARGUMENT REQUESTED)

MOTION

The Plaintiff-Intervenor Tribes represented by the undersigned attorneys of record respectfully

move for a summary judgment declaring that:

The “right of taking fish” secured to these Tribes in the Stevens Treaties imposes a duty
upon the State not to build or operate culverts under State roads that hinder fish passage
and diminish the number of fish that would otherwise be available for tribal harvest
under the Treaties, to the extent that such diminishment impairs the Tribes’ ability to
earn a moderate living from their fisheries. The State of Washington has constructed and
currently operates culverts that violate the Treaty right of taking fish.

There is no genuine issue of material fact with respect to this motion. Movants request that,

should this Motion be granted, the Court set a time to hear evidence on the appropriate remedy to

address this Treaty violation. The remedy will be shaped by equitable principles and the particular

facts, and could include injunctive relief.

THE HONORABLE RICARDO S. MARTINEZ
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MEMORANDUM IN SUPPORT

I. INTRODUCTION

Tribes and Indian people in Washington are tied to salmon in their diet, their economy, their

culture and their religion. Salmon defined who they were in the 1850s, when they ceded vast areas of

land to the United States in a series of treaties. Salmon define who they are today. For Indian people at

treaty time, securing their right to fish forever was all important. This is what they thought they had

done in the Treaties, which promised them “the right of taking fish in common with citizens….” The

meaning to the Tribes was clear -- they would share their fisheries with non-Indians, but the Treaties

would never allow non-Indians to interfere with the Tribes’ ability to sustain themselves by fishing.

This sub-proceeding will determine whether that promise made over 150 years ago still lives.

The dispute involves those State-owned culverts which carry streams beneath State roads but block or

hinder the passage of salmon. The issue is whether the Treaties permit the State to maintain culverts

which reduce the salmon runs and leave the Tribes unable to sustain themselves by fishing. Ultimately,

the issue is whether Indian people can continue to harvest salmon as they always have, or will be

relegated to dipping their nets into empty waters, rendering the treaty right a nullity.

When the Tribes joined in United States v. Washington over 35 years ago, Indians had been

reduced to taking a mere 2% of the harvest. To recover their once-vibrant fisheries, two State violations

of the “right of taking fish” had to be remedied. The first was the oppressive and discriminatory

regulation of Treaty fishing. Judge Boldt’s initial decision in this case resolved that issue by severely

limiting the State’s direct regulation of treaty fisheries. See United States v. Washington, 384 F.Supp.
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312 (W.D. Wash. 1974)1. The second violation was less direct but more insidious: permitting

destruction of the salmon habitat and, as a result, the salmon runs themselves. See, Id. at 328 (habitat

claims separated for later trial).

This sub-proceeding is the continuing effort of the Tribes to end the second Treaty violation. It

began in 1976 when the tribes re-activated their previously-delayed claims. U.S. v. Washington,

(“Phase II”), 506 F.Supp. 187 (W.D.Wash. 1980). In ruling for the Tribes, the District Court noted that,

if 20th Century declines in salmon populations continued,

the right to take fish would eventually be reduced to the right to dip one's net into the water. ..
and bring it out empty. Such result would render nugatory the nine-year effort in Phase I ….The
Supreme Court all but resolved the environmental issue when it expressly rejected the State's
contention …that the treaty right is but an equal opportunity to try to catch fish. Rather, the
Court held that treaty assures the tribes something considerably more tangible than ‘merely the
chance …occasionally to dip their nets into the territorial waters.’

Id. at 203-204, citing Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n

(“Fishing Vessel”) 443 U.S. 658, 679 (1979).

The District Court in Phase II declared the State’s duty “to refrain from degrading the fish

habitat to an extent that would deprive the tribes of their moderate living needs,” id. at 208, but the

Court did not apply that declaration to any particular activity. In an en banc opinion, the Ninth Circuit

did not disagree with the District Court, but vacated the decision as a “matter of sound judicial

discretion,” to allow the issues to be considered based on “all of the facts presented by a particular

dispute.” U.S. v. State of Washington, 759 F.2d 1353, 1357 (9th Cir. 1985).

This sub-proceeding is brought in response to the direction of the Ninth Circuit to seek

confirmation of the treaty right in a particular fact context. The Tribes seek redress from State- owned

1 The decision reported at 384 F. Supp. 312 is also known as the “Boldt decision,” or as “Final Decision 1,” and is cited as
such in this Memorandum, to distinguish it from numerous subsequent decisions in the case of which this motion is a part.

Case 2:01-sp-00001-RSM     Document 295-1     Filed 08/14/2006     Page 3 of 25


http://www.go2pdf.com


C70-9213, Subproceeding 01-1 (Culverts)

PLAINTIFF TRIBES’ MOTION AND MEMORANDUM
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT – PAGE 4

Kanji & Katzen, PLLC
100 S. King Street, Suite 560

Seattle, WA 98104
206-344-8100

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

culverts that block hundreds of miles of streams capable of producing hundreds of thousands of fish,

half of which the tribes would have a treaty right to harvest. The Tribes now move for summary

judgment, seeking a declaration that so long as they are not attaining a moderate living from their

fisheries, the Treaties prohibit the State from maintaining culverts that restrict salmon access and reduce

the numbers of fish available for tribal harvest. They seek a further declaration that State culverts as

currently designed, built, and operated have violated the treaty right. The remedy appropriate to correct

this violation should be determined, absent agreement among the parties, after a hearing, at which the

Court may consider the particular facts and the principles that guide the award of equitable relief.

Summary judgment is appropriate because there is no genuine issue of material fact and the

Tribes are entitled to judgment as a matter of law. See, Fed. R. Civ. P. 56(c). The Tribes bear the initial

burden of demonstrating the absence of a genuine issue of material fact. Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). Once they have done so, the State must show there is sufficient evidence for a

reasonable fact-finder to find in its favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986);

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). The Tribes need not

negate the State’s defenses but may simply point to portions of the pleadings, admissions, answers to

interrogatories, depositions, and affidavits which together establish that any factual disputes are either

not genuine or the disputed facts are not material. Kennedy v. Allied Mut. Ins. Co., 952 F2d 262, 265

(9th Cir. 1991). Thereafter, the State must present significant and probative evidence to support its

defense. Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d 1551, 1558 (9th Cir. 1991).

Here there is no genuine issue regarding the Tribes’ pre-treaty dependence on salmon, the

circumstances surrounding execution of the Treaties, or the fact that State culverts reduce the numbers

Final Decision 1 is cited as “FD 1” in portions of this Memorandum.
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of harvestable fish. Nor is there dispute that the Tribes are currently unable to earn even a moderate

living by fishing. We demonstrate below that, under these circumstances, the law entitles the tribes to a

declaration that the treaty right has been violated.

II. UNDISPUTED FACTS

A. Salmon Biology and Pre-Treaty Role of Salmon

Five species of salmon, plus the steelhead, grace Washington waters. FD 1, Trial Exhibit JX 2

(Joint Biological Statement) (contents adopted as findings of the Court, FD 1, 384 F.Supp. at 382,

Finding # 164) (hereinafter “Ex. JX2”), Memo p. 27.2 All six species are anadromous – they begin life

in freshwater, mature at sea, and return to their natal streams to spawn and die. Id. at 1-8, 144-159,

Memo pp. 27-34, 38-53. Prior to non-Indian settlement, salmon were present in every Washington

stream open to their passage. Id. at 9, Memo p. 35. Salmon need habitat that provides access to and

from the sea, an adequate supply of good-quality water, a sufficient amount of suitable gravel for

spawning and egg incubation, an ample supply of food, and sufficient shelter.” Id. at 17, Memo p. 36.

“[A]lteration of even one of these essential, finely-balanced requirements will affect the production

potential.” Id.

Historically, salmon were at the heart of tribal life. Fresh or cured, salmon offered predictable

year-round sustenance. FD 1, Findings ## 3, 5, 151, 384 F.Supp. at 350, 351, 380. Salmon sustained a

rich commerce, which grew as non-Indians arrived. Id., Finding # 7, at 351. First Salmon ceremonies

2 Citations to all excerpts attached to this Memorandum will include both a reference to the original document and to the
corresponding page within this Memorandum’s sequential pagination, e.g., “Memo p. X”.

Case 2:01-sp-00001-RSM     Document 295-1     Filed 08/14/2006     Page 5 of 25


http://www.go2pdf.com


C70-9213, Subproceeding 01-1 (Culverts)

PLAINTIFF TRIBES’ MOTION AND MEMORANDUM
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT – PAGE 6

Kanji & Katzen, PLLC
100 S. King Street, Suite 560

Seattle, WA 98104
206-344-8100

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ritually welcomed each year’s runs. Id., Finding # 6, at 351; Declaration of Robert Boyd in Support of

Tribes’ Motion (“Boyd Dec.”), ¶ 4. Cultural rules required that streams be kept clean for the Salmon

People. Id. Materially and spiritually, salmon were central to Indian existence.

When non-Indians entered the region, they marveled at the abundance of salmon. Declaration of

Richard White in Support of Tribes’ Motion (“White Dec.”), ¶ 13; FD 1, Finding # 97, 384 F.Supp. at

370. The arriving Americans fed heavily on salmon and shipped it abroad. White Dec. ¶ 13; FD 1,

Finding # 8, 384 F.Supp. at 352. Most of the Americans’ fish were supplied by their Indian neighbors.

Id., Finding # 7, at 351-352. The newcomers thought the salmon runs inexhaustible, if properly cared

for. White Dec. ¶¶ 13-14; Declaration of Joseph R. Taylor III in Support of Tribes’ Motion (“Taylor

Dec.”) ¶ 4. Like the Indians, they knew that preserving fish habitat was essential to preserving the fish

themselves -- the Oregon Territory Organic Act of 1848 forbade blockages of salmon streams. Act of

August 14, 1848, 9 Stat. 323.

B. Negotiation and Purpose of the Stevens Treaties

Seeking to clear title for non-Indian settlers, Territorial Governor Isaac Stevens negotiated six

treaties with the predecessors of the Plaintiff Tribes between 1854 and 1856. FD 1, 384 F.Supp. at 330,

¶ 2. Most tribes were willing to cede their land and retain only “a few spots in their domains,” White

Dec. ¶ 5 (quoting Stevens), but they insisted they must keep their fish to live. FD 1, Findings ## 20, 62,

384 F.Supp. at 355, 363. “Whatever land concessions they made, the Indians viewed a guarantee of

permanent fishing rights as an absolute predicate to entering into a treaty.” U.S. v. Washington, 873

F.Supp. 1422, 1437 (W.D. Wash, 1994) (hereinafter “Shellfish”).

Governor Stevens wanted the treaties to demonstrate “the beneficence and paternal care of the

government.” White Dec. ¶ 9. He knew that fish were essential to the Tribes. FD 1, Findings ## 25,
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27, 384 F.Supp. at 356-357; Shellfish, 873 F.Supp. at 1436. He recognized that “[i]t could never have

been the intention of Congress that Indians should be excluded from their ancient fisheries.” Fishing

Vessel, 443 U.S. at 666, n. 9 (quoting Stevens). Moreover, Stevens saw the federal interest in

maintaining the tribes as self-sufficient fishers, rather than dependents of the government. Shellfish, 873

F.Supp. at 1436; White Dec. ¶ 11. Indian fishing would also mean a continued supply for the settlers.

Shellfish, 873 F.Supp. at 1439. Thus, Stevens desired and intended Indian fishing to play a continuing

role in the labor and prosperity of the territory. White Dec. ¶ 12.

In the treaty negotiations the Tribes repeatedly sought and received a promise that the Treaties

would not cost them their fisheries. Fishing Vessel, 443 U.S. at 667; FD 1, Finding #156, 384 F.Supp. at

381; White Dec. ¶ 9. “I want,” said Gov. Stevens, “that you shall not have simply food and drink now

but that you may have them forever.” White Dec. ¶ 14, ¶ 10; (the Great Father “also wants you to take

your fish”). The Government’s promise was written into each Treaty in nearly identical language: “The

right of taking fish, at all usual and accustomed grounds and stations, is further secured to said Indians,

in common with all citizens of the Territory ….” Art. III, Treaty of Medicine Creek, 10 Stat. 1132. In

direct and powerful terms, Stevens summarized the Treaty’s meaning: as a “father give[s] food to his

children,” he told the tribes, “this paper secures your fish.” Shellfish, 873 F.Supp. at 1435.

The Americans did not expect that Indian fishing would be hindered by non-Indians’ post-treaty

activities. The seemingly inexhaustible abundance of fish precluded such expectations. Fishing Vessel,

443 U.S. at 668. The Indians also would not have anticipated future interference from non-Indian

development. They had observed 25 years of white settlement in the Territory, and it had not

diminished the salmon runs. Taylor Dec. ¶¶ 4-7. Such interference would have been inconsistent with

Native ethics which emphasized protection of the runs and streams and sharing of the fisheries. Boyd
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Dec. ¶¶ 4-7. Tribal legends told of both human and supernatural retribution if weirs, laid across the

streams to trap fish, were not opened periodically so fish could pass to upstream villages and to spawn.

Id. at ¶¶ 5- 6; FD 1, Finding # 28, 384 F.Supp. at 357. Most importantly, nothing in the Treaty language

suggested any limitation of the fishing right beyond the obligation to permit non-Indians to fish. Thus,

both the tribes and the Americans intended there to be fish, and for the Indians to be able to support

themselves by fishing, free of non-Indian interference, forever.

C. Post-Treaty Interference With Tribal Treaty Fishing

After the Treaties, the Tribes continued to fish as before and fishing remained their main support

and a large part of the regional economy late into the 19th century. White Dec. ¶ 15; FD 1, Finding #

141, 384 F.Supp. at 378; FD 1, Judgment & Decree, ¶ 13, 384 F.Supp. at 406. In time, however, non-

Indians and the State began a long process of restricting Indian fishing. By 1974, the Tribes took but

2% of the harvest, and the runs had been greatly reduced by non-Indian harvest and habitat degradation.

Fishing Vessel, 443 U.S. at 677, n. 22, citing U.S. v. Washington, 459 F.Supp. 1020, 1032 (D.C.

Wash.1978). In 1974, Judge George Boldt of this Court broadly enjoined State interference with treaty

fishing, and allocated the Tribes a share of the harvestable runs. See FD 1, 384 F.Supp at 343-344, 414-

419. For some years after the Boldt decision, many of the runs increased, partly as a result of State and

tribal hatcheries, and tribal harvest also climbed. Request for Determination, ¶ 2.5 (admitted), Memo p.

4; Declaration of Keith Lutz in Support of Tribes’ Motion (“Lutz Dec.”), ¶ 2.

Today, many local populations or “stocks” of salmon are depressed, in danger of extinction, or

already gone forever. 1997 Washington Fish Passage Task Force Report (“1997 Task Force Report”)

p.6, Memo p. 60. Tribal harvests have fallen back to near their 1974 levels. Request for Determination,

¶ 2.6 (admitted), Memo p. 4. The Tribes still hold their First Salmon ceremonies, but too often must
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rely on fish bought or bartered from tribes that enjoy healthier runs. Deposition of Morgan Moses

(“Moses Dep.”), Memo pp. 73-75; Deposition of Chris Morganroth (“Morganroth Dep.”), Memo pp. 89-

92; Deposition of Lorraine Loomis (“Loomis Dep.”), Memo pp. 99-103. The fisheries that brought both

food and cash to so many Indian homes have diminished, and no longer meet the moderate living needs

of the Tribes, while many tribal members who would fish do not, because there are not fish enough to

make it worth their while. Moses Dep., Memo pp. 63-64, 67, 70, 78; Morganroth Dep., Memo pp. 82,

83, 86, 94, 95; Loomis Dep., Memo pp. 101-103, 106, 107; Deposition of Randolf Kinley, Sr., (“Kinley

Dep.”), Memo pp. 111, 114, 115, 118-120, 123. Worse, there are fewer young fishers entering the

fishery and more elders leaving before their knowledge can be passed on. Morganroth Dep., Memo pp.

83 92; Kinley Dep., Memo p. 112.

D. The Impact of State Fish-Barrier Culverts

One factor contributing to salmon population decline are culverts installed by the State to carry

streams beneath its roads. Many such culverts are barriers to fish passage. 1997 Fish Passage Program,

Dept. of Transportation (WDOT) Inventory, Final Report (“1997 Final Report”), Memo p. 148.

Common conditions at culverts that create salmon migration barriers are excess drop at the culvert outlet

(a “perched” culvert); excess water velocity or turbulence or inadequate water depth within the culvert;

and debris or sediment accumulation at the inlet or within the culvert. Washington Dept. of Fish and

Wildlife (WDFW), “Design of Road Culverts for Fish Passage” (“Design Manual”) (2003), Memo p.

130. Culverts that initially pass fish may become barriers if poorly maintained. Id. Culverts can

frustrate other salmon recovery efforts -- “[t]o protect the spawning and rearing environment while not

providing free access for the adults or unhindered outmigration for the juveniles would, of course, be

pointless.” Ex. JX 2, Memo pp. 36-37. Even a partial barrier may delay fish migration, block smaller
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fish, and limit vital genetic diversity. Design Manual, Memo p. 130; 1997 Final Report, Memo p. 151.

For returning adults, “such delay in their migratory timing can be as catastrophic as a total block.” Ex.

JX 2, Memo p. 37.

Barrier culverts may also adversely affect salmon habitat. Culverts physically occupy and

replace the former stream. Design Manual, Memo pp. 126-129. Culverts may block sediment and

debris in the current, gradually starving downstream reaches of spawning gravel and of wood which

helps form pools and shelter the fish. Id., Memo pp. 128-129. Structural failure, resulting from

inadequate design, poor construction, deterioration of the structure or other reasons, can cause long-

term, extensive and massive damage to habitat. Id., Memo p. 129.

The extent of habitat and number of fish affected by State culverts is substantial. In 1997,

WDOT reported that it had identified 268 culverts with significant habitat gain statewide that required

correction and that barrier culverts blocked access to 249 linear miles of stream, capable of producing

200,000 adult salmon yearly. 1997 Final Report, Memo p. 149. After further inventory, WDOT now

reports nearly six times as many culverts (1,136) that are fish barriers, blocking access to over eight

times as many miles of stream. 2006 WDFW Progress Performance Report for WDOT Fish Passage

Inventory (“2006 Progress Report”), Memo pp. 153, 155. (2,050 miles of potential habitat blocked)3 An

inventory by the Department of Natural Resources (DNR) and a partial inventory by the Department of

Parks and Recreation (WDP), have identified another 750 fish passage barrier culverts on DNR and

3 The numbers used here from the 1997 and 2006 DOT Reports do not include all the DOT culverts that block fish passage.
They exclude any culvert which DFW has not determined to have at least 200 meters of usable habitat both upstream and
down. In 2006, for example, DOT reported 778 barrier culverts with more than 200 meters of habitat above and below, in its
Northwest and Olympic regions (roughly corresponding to the Case Area). 2006 Progress Report, Memo p. 154. An
additional 260 barrier culverts in those regions had less than 200 meters of usable fish habitat above and below the culvert,
and for 35 additional barrier culverts the extent of habitat above and below was unknown. Id.
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WDP lands within the case area. Declaration of Ronald McFarlane in Support of Tribe’s Motion

(“McFarlane Dec.”), ¶ 3.

The State has long identified barrier culverts as “one of the most recurrent and correctable

obstacles to healthy salmonid stocks in Washington”, and a “significant threat” to fish, whose removal is

“a tremendous opportunity” for the fish and a “critical component in the effort to restore wild salmon

and sea-run populations.” 1997 Final Report, Memo p. 148; 1992 WDFW/WDOT Fish Passage

Program Progress Performance Report (“1992 Progress Report”), Memo p. 162; 1997 Task Force

Report, Memo p. 59.

The State has the ability to build and maintain culverts which will pass all life stages of all

species of salmon at most water flows, and which will have fewer negative effects on wood and

sediment transport and stream morphology. Design Manual, Memo pp. 131-135; Deposition of Robert

Barnard, Memo pp. 165-166, 169; Deposition of Alex Nagygyor, Memo pp. 173, 176, 179; Deposition

of William Traub, Memo pp. 183-184, 187, 190-192; Deposition of David Wolfer, Memo pp. 196-197.

Yet, only a small percentage of the State barrier culverts have been corrected. The State’s own records

show that only 152 DNR, McFarlane Dec. ¶ 3, and 139 WDOT culverts have been “corrected” in the

case area. 2006 Progress Report, Memo pp. 154, 156-160.4 As a result, the salmon runs of 2006 will

still find hundreds of State culverts blocking their way.

III. STATE CULVERTS THAT DIMINISH SALMON PRODUCTION, IMPAIRING THE
TRIBES’ ABILITY TO ACHIEVE A MODERATE LIVING FROM THEIR FISHERIES,
ARE IN VIOLATION OF THE TREATIES. THE TRIBES ARE ENTITLED TO A
HEARING TO DETERMINE APPROPRIATE RELIEF FOR THIS VIOLATION.

4 This WDOT number includes WSDOT Olympic and Northwest regions. Of the 139 “corrected” fish passage projects, at
least 21 are characterized as not providing satisfactory fish passage.
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The years from the Stevens Treaty signing to the present have been characterized as “More than

a century of frequent and often violent controversy between Indians and non-Indians over treaty right

fishing…” Boldt Decision, 384 F.Supp. at 329. Seven times the Supreme Court has had to intervene to

construe the “right of taking fish” and prohibit State limitations on tribal harvest. More times than that

the lower federal courts have done the same. The “Culverts Case” is but one more in a long line of cases

made necessary by the State’s failure to give full meaning to the treaty promise. After a century of

litigation, the principles governing this case are well-established. The Courts long ago determined that

the Stevens Treaties do not permit their subject matter – the fish – to be destroyed. United States v.

Washington, 520 F.2d 676, 685 (9th Cir. 1975); Boldt Decision, 384 F.Supp. at 401. The very issue in

this sub-proceeding -- whether the treaties permit non-Indians to degrade salmon habitat and reduce the

runs -- has been raised and resolved in the Tribes’ favor several times. All that remains is for the Court

to apply this long line of authority to State culverts that limit tribal harvest.

A. The Stevens Treaties Reserved to the Tribes the Right to Actually Harvest Fish,
Free of State Interference.

The Supreme Court was first called upon to protect Washington Indian treaty fishing in United

States v. Winans, 198 U.S. 371 (1905). Winans involved a state-licensed fishing wheel -- essentially a

series of buckets on a wheel, set to turn in the river current. It was “a device which would catch salmon

by the ton and destroy the Indians' right to fish from one of their ‘usual and accustomed’ places.”

Muckleshoot v. Hall, 698 F.Supp. 1504, 1512 (W.D. Washington. 1988), citing Winans, 198 U.S. at 381-

382. The owner of the wheel also owned the riverbanks and would not permit tribal fishers to enter. On

behalf of the tribes, the United States sued, complaining that the wheel had left the Indians with neither

fish nor fishing place. Winans, 198 U.S. at 371-374 (Arguments of Counsel). The licensee argued that

the treaty right to fish “in common” meant Indians and non-Indians had the same rights and that, as
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owner of the land and holder of a state license, State law entitled him to exclude Indian and non-Indian

alike. Id. at 379. In addition he asserted that his conduct was “naturally to come from the advance of

white settlements,” and as part of “the development of the fishing industry.” Id. at 376, 382.

The Supreme Court repudiated this reasoning, under which the Indians would have “acquired no

rights but such as they would have without the treaty.” Id. at 380. The determinative question, the

Court said, was the Indians’ understanding of their Treaty. Id. at 380-381; see also Tulee v. Washington,

315 U.S. 681, 684 (1942)(Requiring State fishing license and fee is inconsistent with Indian

understanding that they could fish in accordance with their “immemorial customs”).5 The Court in

Winans determined the Indians’ understanding from the circumstances preceding the Treaty: Salmon

had been “not much less necessary to the existence of the Indians than the atmosphere they breathed”,

and the tribes had unfettered rights to take the fish. Winans, 198 U.S. at 380-381. The purpose of the

treaty was to protect those rights, while accommodating them to new circumstances. Id. at 381. Thus,

the Treaty did not create the rights, but reserved pre-existing tribal rights. Id.6 Because the Indians

reserved the right to take fish, they must have access to fishing places. “No other conclusion would give

effect to the treaty.” Id. The State licensing and trespass laws had no effect in Winans, as the Court

looked “only to the substance of the right without regard to technical rules.” Id.; see also Seufert Bros.

Co. v. United States, 249 U.S. 194, 199 (1919) (rejecting narrow construction of “usual and accustomed

5 The interpretation of treaties according to Indian understanding, with ambiguities in treaty language construed in the tribes’
favor, are bedrock principles known in Indian law as the “canons of construction.” Choctaw Nation v. United States, 318
U.S. 423, 431032 (1943); McClanahan v. Arizona State Tax Comm’n, 411 U.S, 164, 174 (1973). The canons compensate for
the United States’ many bargaining advantages, including its monopoly on both the drafting of treaties and the English
language in which they were written. Fishing Vessel, 443 U.S. at 675-76.
6 As a surviving part of their prior rights in land, treaty-reserved rights are property rights, Menominee Tribe v. United States,
391 U.S. 404, 413 (1968), and they can be abrogated or modified only by an act of Congress, with payment of just
compensation under the 5th Amendment. Whitefoot v. United States, 293 F.2d 658 (Ct.Cl. 1961) cert. denied, 369 U.S. 818,
(1962); Muckleshoot v. Hall, 698 F.Supp. 1504 (W.D.Wash. 1988). Congressional abrogation or treaty modification is “not
to be lightly imputed.” Menominee, 391 U.S. at 413.
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grounds and stations” in favor of the Indians’ understanding). Nor could “the advance of white

settlement” separate the tribes from their rights, which were “intended to be continuing against the

United States and its grantees as well as against the State and its grantees.” Winans, 198 U.S. at 381-

382. The Court remanded for an “adjustment and accommodation” of the parties’ rights. Id. at 384.7

Winans goes far to resolving the present sub-proceeding. The Treaty secures a right of actually

“taking” fish, not the mere opportunity to fish in streams rendered fishless by State appliances – whether

barrier culverts or fish wheels.8 The only express qualifier to the treaty right is that non-Indians can also

fish. If “taking fish” is somehow ambiguous, the ambiguity must be resolved in the light most favorable

to the Tribes and according to the original intent of the negotiators. That intent, expressed by both the

Tribes and Gov. Stevens, was to preserve the Tribes’ prior ability to sustain themselves through fishing.

To fulfill that intent requires not just fishing places and fish, but a sufficient quantity of fish. Moreover,

the undisputed facts in this sub-proceeding show that tribal customs forbade polluting or blocking the

streams. In such circumstances the Tribes would never have understood that the “right of taking fish”

was secretly qualified by the State’s right to build culverts that eliminate fish from streams throughout

their usual and accustomed areas, and that diminish the resource necessary for the tribes to earn a

livelihood as they had always done.

The Tribes’ claims against State culverts rest on the State’s obligation to preserve the runs and to

allow tribal harvest. The Supreme Court first recognized those obligations in Winans, and made them

crystal clear in three later cases engendered in the conflicts of the 1960’s and 1970’s. Puyallup Tribe v.

Department of Game (“Puyallup I”), 391 U.S. 392 (1968); Dept. of Game v. Puyallup Tribe, 414 U.S.

7 The accommodation was clearly to include removal of some of the wheels so fish could “escape and be available to Indian
fishermen upstream. In short, it assured the Indians a share of the fish.” Fishing Vessel, 443 U.S. at 682.
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110 (1973) (“Puyallup II”); Puyallup Tribe v. Dept. of Game (“Puyallup III”), 433 U.S. 165 (1977).

The Puyallup cases were triggered by a state ban on “set nets,” allegedly enacted to conserve steelhead

but in effect reserving the harvestable fish for non-Indian sports fishermen. Puyallup Tribal members,

determined to protect their Treaty rights, continued to place their nets. The State sued in its own courts,

which upheld the laws. The Supreme Court acknowledged that the Tribe could not “interdict completely

the migrating fish” so as to frustrate the in-common fishing rights of non-Indians, Puyallup III, 433 U.S.

at 176, but the Court refused to let the conservation burden fall on the Tribe alone, as it would under the

State’s net ban. Such discrimination against tribal fisheries violated the Treaties. Puyallup II, 414 U.S.

at 49. To assure that the treaty right was not infringed, the Court directed an allocation of harvest to the

Tribes. Id. at 49-50.

The Puyallup trilogy forecloses any State argument that it can build culverts that take fish from

the runs, without any consequence under the Treaties. The cases left open the question: exactly how

many fish can the State take before the Treaties are violated? That question was answered in Fishing

Vessel, the seventh and most recent Supreme Court case addressing Stevens Treaty fishing. Fishing

Vessel affirmed, in substantial part, Judge Boldt’s decision in the original proceeding in this case. Judge

Boldt had scrutinized the treaty history and the law since Winans, and held that, to fulfill the Treaty

purpose of “provid[ing] a volume of fish which is sufficient to the fair needs of the tribes,” while

permitting “in-common” fishing by non-Indians, tribes must be entitled to take 50% of the harvestable

run. Boldt Decision, 384 F.Supp. at 343, 401, ¶ 20. He also held that State regulation of Treaty fishing

must be “strictly limited” to measures reasonable and necessary for the conservation of fish. Id. at 342.

8 Of course, the right of taking is subject to natural fluctuations in the runs, with which the tribes were well familiar. FD 1,
384 F.Supp. at 350.

Case 2:01-sp-00001-RSM     Document 295-1     Filed 08/14/2006     Page 15 of 25


http://www.go2pdf.com


C70-9213, Subproceeding 01-1 (Culverts)

PLAINTIFF TRIBES’ MOTION AND MEMORANDUM
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT – PAGE 16

Kanji & Katzen, PLLC
100 S. King Street, Suite 560

Seattle, WA 98104
206-344-8100

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Fishing Vessel approved both the District Court’s limits on State regulation of Treaty fishing,

and its 50-50 allocation of the harvestable fish.9 As it had in Winans and Tulee, the Court rejected the

theory that the Treaties assured the Tribes no more than an “equal opportunity” to fish alongside non-

Indians. Because salmon return predictably each year to the same streams, the Court observed, “it

makes sense to say that a party has a right to ‘take’--rather than merely the ‘opportunity’ to try to catch--

some of the large quantities of fish that will almost certainly be available at a given place at a given

time.” Moreover:

Because the Indians had always exercised the right to meet their subsistence and commercial
needs by taking fish from treaty area waters, they would be unlikely to perceive a "reservation"
of that right as merely the chance, shared with millions of other citizens, occasionally to dip their
nets into the territorial waters. Fishing Vessel, 443 U.S. at 678, 679.

The Court concluded that “such a ‘right,’ along with the $207,500 paid the Indians, would hardly have

been sufficient to compensate them for the millions of acres they ceded to the Territory.” Id., at 666.

Thus, the Treaties must be read as reserving to the Tribes an actual harvest of fish.10

Lower courts and those in other states have also struck down State interference with the treaty

right. In Oregon, the courts rejected State regulations that interfered with tribal fishing without strict

conservation necessity. U.S. v. State of Or., 769 F.2d 1410, 1416 (9th Circuit. 1985). In Michigan, too,

courts struck down State regulations inconsistent with treaty fishing rights. U.S. v. State of Michigan,

505 F.Supp. 467, 472 (W.D. Michigan. 1979); Grand Traverse Band of Ottawa and Chippewa Indians

9 Consistent with the treaty purpose of retaining the Tribes’ ability to sustain themselves by fishing, the Supreme Court
stated that the initial treaty share of 50% of the harvestable run could be reduced upon a “proper showing” to the District
Court that tribal “moderate living” needs could be met with a lesser amount. Fishing Vessel, 443 U.S. 658, 686-87; see also
Shellfish , 873 F.Supp. at 1445-1446, aff’d in pertinent part, 157 F.3d 630, 651-652 (9th Cir. 1998) (rejecting “showing” by
State). For the purposes of this Motion, there is no dispute that the tribes are not now making a moderate living from fishing.
The Tribes reserve the right to file subsequent non-dispositive motions regarding proof of moderate living.
10 This is not to suggest that the Tribes are entitled to any fixed number of fish. At a minimum, their harvest right is subject
to natural variations.
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v. Director Michigan Dept. of Natural Resources, 141 F.3d 635, 640 (6th Circuit. 1998) (rejecting ban on

mooring tribal commercial fishing vessels at public marinas).

From Winans through Fishing Vessel and beyond, the cases under the Stevens Treaties have

interpreted the “right of taking fish" as it was naturally understood by the Tribes, and have resisted

repeated attempts by the State to undermine the right using “strict, technical construction.” Puyallup I,

391 U.S. at 397. The cases have adhered to the purpose that is apparent from the treaty negotiations: to

preserve the pre-existing right of Tribes to survive by the taking of fish. The many decisions make plain

that the Treaties protect an actual harvest of fish, not a mere opportunity to fish for them. They

recognize the state power and obligation to conserve the fisheries, but not the power to destroy or

diminish them. The State’s operation of culverts that barricade the streams and thwart tribal harvest is

inconsistent with 100 years of precedent. Like prior State attempts to circumvent the treaty promise, this

one should be rejected.

B. The State’s Operation of Fish-Blocking Culverts, Which Prevent Tribes from
Meeting Their Moderate Living Needs, is Inconsistent with the Broader Law of
Indian Treaty Reserved Rights.

The Stevens Treaty cases establish that the Treaties reserved sufficient fish for the Tribes to

continue their fishing way of life, and that the reserved “right of taking fish” is protected against all

manner of state interference, including state culverts. Those conclusions are buttressed by three

Supreme Court cases concerning the related issue of land areas reserved for tribes.

In Winters v. United States, 207 U.S. 564 (1908), Tribes ceded a large territory and reserved a

small part, on which it was intended they become self-sufficient farmers. The lands were arid, yet the

relevant treaty and statute made no mention of water. Non-Indian irrigators diverted an adjacent river,

leaving the Tribes without water essential to grow crops. Id., 207 U.S. at 567. The Supreme Court

refused to accept that Congress or the Tribes intended such an unfair result, or that “Congress destroyed
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the reservation and took from the Indians the consideration of their grant, leaving them a barren waste,-

took from them the means of continuing their old habits, yet did not leave them the power to change to

new ones.” Id. at 577. To fulfill the purpose of the land reservation, a reservation of water from the

river was necessarily implied. The non-Indian diversions were enjoined. Id. at 565, 577.

A decade after Winters, the Supreme Court considered a case whose facts, in many ways,

resemble the present sub-proceeding. Alaska Pacific Fisheries Co. v. United States, 248 U.S. 78 (1918).

An Act of Congress had set aside “the body of lands known as Annette Islands” as a reservation for a

group of Indians who had traditionally depended on fishing to survive. The purpose of the Reservation

was to assist the Indians to “become self-sustaining and advance to the ways of civilized life.” Id. at 88-

89. The only way to do so on the mountainous islands was to exploit the rich surrounding fisheries. Id.

Non-Indian fishers built “an extensive fish trap” in surrounding waters, which would “reduce the natural

supply of fish accessible to the Indians.” Id. at 86-87. The Court held that, to fulfill the purpose of the

reservation, the set-aside of the “body of lands” must impliedly include the surrounding marine waters.

Id. at 89. The non-Indians, lacking permission to fish on the Reservation, were properly enjoined to

remove their trap. Id. at 86, 89.

The final of the three key Supreme Court cases concerning reserved lands is Arizona v.

California, 373 U.S. 546 (1963). That case involved the establishment of the Colorado River

Reservation and other Indian reservations in the desert Southwest. The Court acknowledged that “water

from the River would be essential to the life of the Indian people and to the animals they hunted and the

crops they raised.” Id. at 599. The Court upheld a Special Master’s determination that, when Congress
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set aside the lands for the Tribes, it intended that sufficient water be reserved “to satisfy the future as

well as the present needs of the Indian Reservations.” Id. at 600.11

In Fishing Vessel, the Court drew explicitly on this reserved lands jurisprudence to support its

allocation of an actual share of fish harvest to the Tribes. In Winters and Arizona, the Court noted, water

rights had been “merely implicitly secured” as part of a reservation of land, yet the Court had enforced

the treaties “by ordering an apportionment to the Indians of enough water to meet their subsistence and

cultivation needs.” Fishing Vessel, 443 U.S. at 684. The same result was required by the Stevens

Treaties, which expressly “secured to the Indians the right of taking fish:”

The central principle here must be that Indian treaty rights to a natural resource that once
was thoroughly and exclusively exploited by the Indians secures so much as, but no more
than, is necessary to provide the Indians with a livelihood – that is to say, a moderate
living. Id. at 687.12

The Supreme Court’s decisions regarding reserved lands for tribes, and those regarding reserved

fishing rights under the Stevens Treaties, all lead to the same conclusion: the right of “taking fish” must

include the right to sufficient fish to fulfill the Treaties’ purposes, that is, sufficient fish to sustain the

Tribes by fishing. Non-Indian irrigators cannot divert water the Tribes need to survive. Non-Indian

fishers cannot use fish wheels or fish traps that take fish before the Tribes can obtain what they need.

And the State cannot use its culverts to divert salmon from their spawning and rearing places, taking fish

which the Tribes need, and have a right to exploit, to sustain themselves.

C. This Court and the Ninth Circuit Court of Appeals Have Already Held that
States May Not Degrade Fish Habitat and Thereby Frustrate Exercise of the
Treaty Right to Take Fish.

11 Rather than try to predict those needs into perpetuity, the Court adopted a surrogate measure: sufficient water to irrigate
all the practicably irrigable average within the reservation. Id. at 600-1.
12 The added twist under the Stevens Treaties is the 50% harvest ceiling dictated to protect the “in common” fisheries of non-
Indians. Id., 443 U.S. at 686.
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Most of the innumerable cases addressing State impairment of the Treaty right deal with direct

regulation of tribal fishers, as in Tulee and Puyallup, or interference by non-Indian harvesters as in

Winans. There is, however, a body of cases that address the issue in this sub-proceeding – interference

with treaty rights caused by habitat manipulation. Most obviously, Judge Orrick’s decision in Phase II

recognized the precise rule under the Stevens Treaties which the Tribes seek to establish in this sub-

proceeding. Phase II, 506 F.Supp. at 208, see infra, at 3. Although Judge Orrick’s decision was vacated

so the State’s obligations under the Treaty could be determined on specific facts, the Ninth Circuit left

no doubt that State interference with the supply of fish can violate the Treaties. 759 F.2d 1353, 1357

(1985) (State action for the primary purpose of affecting the fish supply in violation of Treaties is

subject to immediate judicial relief).

Judge Orrick is not the only District Judge to have recognized that the Stevens Treaties preclude

non-Indian interference with the fishing right, arising from degradation of or construction in salmon

habitat. In No Oilport! v. Carter, 520 F.Supp. 334 (W.D.Wash. 1981), the Court adopted Judge Orrick’s

formulation of the treaty right in a tribal challenge to construction of an oil pipeline through the Puget

Sound region. In Umatilla v. Alexander, 440 F.Supp. 553, 555 (D. Oregon. 1977), the court declared

that a dam that would “deprive the Indians of their right to occupy the fishing stations and … prevent all

wild fish from swimming upstream,” was inconsistent with a Stevens treaty. Judge Zilly in this District

enjoined construction of a marina that would occupy a usual and accustomed fishing ground and

interfere with fishing. Muckleshoot v. Hall, 698 F.Supp. 1504 (W.D. Washington. 1988). This Court

has also affirmed that the Army Corps of Engineers may deny permits for in-water development on the

ground they would occupy treaty fishing grounds. Northwest Sea Farms vs. Army Corps of Engineers,

931 F.Supp. 1515 (W.D. Washington. 1996). Thus, the rule for which the Tribes advocate in the present
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sub-proceeding is well-accepted in the District Court.

Despite the vacation of the decision in Phase II, the Court of Appeals also continues to recognize

that the Treaties preclude non-Indian habitat changes that leave fish runs too small to meet tribal needs.

This rule was clearly articulated in United States v. Adair, 723 F. 1394 (9th Cir. 1983). Adair was an

action to declare water rights within the former Klamath Indian Reservation. The applicable Treaty set

aside the Reservation in part to preserve the tribe’s fishing lifestyle, and fishing rights on the

Reservation were expressly reserved. Id. 723 F.2d. at 1409. Those fisheries could not thrive without

sufficient water in the streams -- water which non-Indians sought to withdraw for irrigation and other

use. The Court applied the analysis and principles laid down in Winters and Arizona, looking to the

purpose of the Reservation and the Tribe’s understanding of the Treaty. The Court held that the express

reservation to the Tribe of a right to fish necessarily implied a reservation of water to support tribal

fisheries. The quantity of water reserved was an amount adequate to provide Indian hunters and fishers

with “a livelihood – that is to say, a moderate living.” Id., 723 F.2d at 1415, citing Fishing Vessel, 443

U.S. at 686. Adair continues to provide controlling principles governing ongoing water litigation in the

Klamath Basin. See, U.S. v Braren, 338 F.3d. 971 (9th Cir. 2003).

Several other Ninth Circuit decisions also recognize that, where the purpose of an Indian

reservation is to support fisheries, the habitat necessary to fulfill that purpose – water in the streams – is

impliedly reserved. Colville Confederated Tribes v. Walton, 647 F.2d 42, 48 (9th Cir. 1980); U.S. v.

Anderson, 736 F.2d 1358, 1365 (9th Cir. 1984); see also, Kittitas v. Sunnyside, 763 F.2d 1032, 1034 (9th

Cir. 1985) (upholding injunction against water withdrawals from river, which would expose salmon

nests or “redds” and kill the eggs before they could hatch).
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The right of fishers to sue to protect the fisheries from habitat-induced diminishment is not

limited to Indian treaty fishing. Where non-Indian fishers have a sufficient interest in the fishery, courts

have issued injunctions or awarded other relief against conduct that damaged fish habitat and diminished

the fish otherwise available to such fishers. Columbia River Fishermen’s Protective Union et al., v. City

of St. Helens, 160 Or. 654, 659, 660 87 P.2d 195 (Or. Sup. Ct., 1939), Union Oil Co. v. Oppen, 501 F.2d

558 (9th Cir. 1974), Burgess v. M/V TAMANO, 370 F.Supp. 247, 250 (S.D.Me.1973), aff'd per curiam,

559 F.2d 1200 (1st Cir. 1977), Louisiana v. Testbank, 524 F.Supp. 1170, 1173 (E.D. Louisiana. 1981),

Pruitt v. Allied, 523 F.Supp. 975, 979 (E. D. Virginia. 1981). Surely the tribal property right to take

fish, secured by a Treaty which is the Supreme law of the land, is entitled to no less protection.

Phase II, Adair, and similar cases merely confirm dozens of prior decisions concerning the

Stevens Treaties, dating back to Winans in 1905. All the cases agree that the purpose of the Stevens

Treaty fishing clauses is to meet practical needs – needs to eat, to work, to find one’s place in society

and in Creation. The Treaties must be construed to fulfill that purpose. The results in each case depend,

not on the manner by which the Treaties are frustrated, but on the effect on the Tribes’ ability to meet

those basic needs through fishing. State culverts that restrict fish passage, reduce fish populations, and

impair the Tribes’ ability to attain their livelihood through fishing therefore violate the Treaties.

D. When State Owned Culverts Reduce the Number of Salmon and Hinder the
Tribes’ Ability to Attain a Moderate Living, the Tribes Have a Right to
Judicial Relief to Redress that Treaty Violation.

The Tribes assert that the State’s denial of the Tribes’ treaty fishing right by constructing

culverts that diminish needed fish populations is no different from the myriad previous attempts to

subvert the Treaties and the court should dispose of this effort no differently. As demonstrated so many

times, the Tribes have and need a right to obtain protection of their fishing rights from the federal courts.
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There is no dispute in this case that culverts reduce and degrade salmon habitat, or that the State

has the ability to limit if not eliminate these impacts. There is also no genuine dispute that state-owned

culverts have a major impact on salmon populations. The State may contest the precise magnitude of

the harm, and the accuracy of its own 1997 estimate that WDOT culverts identified to that point blocked

habitat capable of producing 200,000 fish, 1997 Final Report, Memo p. 149, but the undisputed point

remains: State-owned culverts result in the loss of hundreds of miles of fish habitat that would

otherwise produce fish, a portion of which would have been available for Tribal treaty harvest.

If the State is permitted to manipulate the salmon habitat and reduce the number of salmon

available to Tribal treaty fishers when, as now, the Tribes are not making a moderate living, the Treaties

will be violated. Ongoing or expanded habitat manipulation could completely undermine the Tribes’

right of taking fish and render it void of all original and intended meaning. As a result the Tribes are

entitled to a declaration that the State has built and maintained its culverts so as to hinder fish passage

and reduce the numbers of salmon that would otherwise be available to meet Tribal treaty needs, and in

so doing has violated the Tribes’ treaty rights.

In addition to a declaratory judgment the tribes here seek a hearing to determine a remedy which

may include an injunction. The equitable remedy should be shaped by appropriate equitable principles

and by the facts presented by this particular dispute. See, U.S. v. State of Wash. 759 F.2d 1353, 1357

(9th Cir. 1985).13 The culverts at issue here are those that block fish passage. Remedies to address such

blockages and the other habitat harm those culverts cause could include direction on what methods and

13 In this case equitable relief is necessary. The award of damages would merely sanction the abrogation or taking of the
Treaty property right, an action only permitted to Congress. See, Menominee, 391 U.S. 404 (1968). Moreover, depending on
the defendant and the causes of action pleaded, equitable relief may be the sole remedy to address Treaty violations. See,
Skokomish Indian Tribe v.United States, 419 F.3d 506 (9th Cir 2005), cert. den. 126 U.S. 1025 (2006).
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standards should be used to construct and maintain culverts to minimize future unlawful take, the timing

and prioritization of the repair of existing culverts, or the appropriateness of off-site mitigation.

IV. CONCLUSION

The key principle in this case has already been established by previous decisions. “We have held

that “neither the treaty Indians nor the state…may permit the subject matter of these treaties to be

destroyed.” United States v. Washington, 520 F.2d at 685. That principle, and a full century of other

precedent, led Judge Orrick of this Court to conclude that “implicitly incorporated in the treaties' fishing

clause is the right to have the fishery habitat protected from man-made despoliation…The most

fundamental prerequisite to exercising the right to take fish is the existence of fish to be taken…” U.S. v.

State of Wash., 506 F.Supp. 187, 203 (D.C.Wash., 1980). That decision was vacated, to be eventually

taken up again with “concrete facts which underlie a dispute in a particular case.” U.S. v. State of

Wash., 759 F.2d 1353, 1357 (9th Cir. 1985).

State-owned culverts that hinder the ability of salmon to access needed freshwater habitat present

those concrete facts. The culverts present a specific factual situation in which State actions diminish

fish populations and undermine the purpose and meaning of the Tribes’ treaty fishing rights. The State’s

right to subvert the Treaties in this manner should be rejected, as have previous State efforts. As a result

the Tribes are entitled to a summary judgment declaring that the State may not construct or maintain its

culverts so as to hinder fish passage and reduce the numbers of salmon that would otherwise be

available to provide the tribes a livelihood, to a further declaration that State culverts are currently

violating the treaty; and to a hearing to determine appropriate injunctive or other equitable relief.

DATED this 14th day of August, 2006.

s/ JOHN C. SLEDD
WSBA # 19270

s/ DAVID LaSARTE-MEEKS
WSBA # 36344
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Telephone: 206-344-8100
Fax: 866-283-0178
Email: jsledd@kanjikatzen.com

Co-coordinating Counsel

KANJI & KATZEN, PLLC
100 S. King Street, Suite 560
Seattle, WA 98104
Telephone: 206-344-8100
Fax: 866-283-0178
Email: dlasarte@kanjikatzen.com

Co-coordinating Counsel

s/ DANIEL A. RAAS
WSBA # 4970
RAAS, JOHNSEN & STUEN, P.S.
1503 E Street
PO Box 5746
Bellingham, WA 98227-5746
Telephone: 360-647-0234
Fax: 360-733-1851
Email: danraas@comcast.net

Co-coordinating Counsel

s/ ALAN C. STAY
WSBA # 4569
OFFICE OF THE TRIBAL ATTORNEY
Muckleshoot Indian Tribe
39015 172nd Ave. S.E.
Auburn, WA 98002
Telephone: 253-939-3311
Fax: 253-939-5311
Email: alan.stay@muckleshoot.nsn.us

Co-coordinating Counsel

s/ MASON D. MORISSET
WSBA # 273
MORISSET, SCHLOSSER, et al.
1115 Norton Building
801 Second Ave.
Seattle, WA 98104
Telephone: 206-386-5200
Fax: 206-386-7322
Email: m.morisset@msaj.com

Co-coordinating Counsel

s/ SAMUEL J. STILTNER
WSBA # 7765

Counsel for the Puyallup Tribe

s/ ALIX FOSTER
WSBA # 4943

Counsel for the Swinomish Indian Tribal
Community
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