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I. Introduction and Summary of Argument

Between 316,58g and 637,233 American babies are born annually with mercury-induced

IQ loss. JA2483 (Trasande at 6). Fish consumption poses the primary risk of human exposure to

mercury. JA150 (Mercury Study Rep. vol. 1 at 3-22). High levels of mercury contamination in

the Great Lakes and other regions, combined with the much higher levels of fish consumption

among members of tribal fishing cultures, cause children of Native American fishing populations

to suffer mercury-induced cognitive impairment at alarming rates. See, e.g., JA1431, 1436

(O’Neill at 11071, 11076); JA2963 (12/19/05 MCT ltr at 3); see also JA2483 (Trasande at 6).

For instance, the Minnesota Chippewa Tribe estimates that, based solely on freshwater fish

consumption, its newborn children suffer averaae IQ losses of 6.2 to 7.1 points per child.

JA2963 (12/19/05 MCT ltr at 3).

Congress directed EPA to regulate coal-fired utility power plants if it determined that

such regulation was "appropriate and necessary" based on the results of a study of the "hazards

to public health reasonably anticipated to occur as a result of" the plants’ mercury emissions. 42

U.S.C. 87412(n)(1 )(A). After conducting the study, formally determining regulation of mercury

emissions from such power plants to be appropriate and necessary, and accordingly adding

power plants to the list of source categories to be regulated under CAA § 112(c), EPA abruptly

changed course and retracted its determination without going through the delisting procedures

required by CAA § 112(c)(9)(B). It then adopted a cap and trade regulation under § 111 (the

"CAMR").

While Tribal Petitioners fully agree with the States and environmental and public health

groups that EPA’s retraction of its § 112 finding was illegal and that the § 111 regulation is

grossly inadequate, the Tribes’ Opening Brief focused on the Tribal-specific arguments (1) that



treaty fishing rights mandate a conclusion that it is appropriate and necessary to regulate mercury

emissions from power plants under § 112(n) and (2) that EPA acted arbitrarily and capriciously in

minimizing the effects of mercury emissions on tribes and in not duly considering treaty rights in

making its regulatory determinations.

In response, EPA seeks to wish away the existence of the Tribes’ treaty rights, claiming

that the Tribes are seeking the creation of rights out of whole cloth when in fact the rights they

assert have been confirmed by a century’s worth of judicial decisions. EPA further seeks to

wish away the true extent of the Tribes’ fish consumption, insisting that it could utilize a single,

flawed study regarding such consumption when the reasons it posits for doing so clearly fail to

support that exclusive reliance. Finally, EPA seeks to wish away the very existence of the Tribes

themselves, insisting without any plausible basis that it was justified in concluding during the

rulemaking that the Tribes do not reside in areas of significant mercury deposition, when it was

EPA has utterly failed to defend regulatory determinations that are, in fact,evident that they do.

indefensible.

II. The Treaty Fishing Right Mandates a Finding That It Is Appropriate and Necessary
to Regulate Power Plants Under §l12(n)

Tribal Petitioners explained in their opening brief that they each are parties to treaties

with the United States that affirm an enforceable, permanent right to take fish of any species in

their traditional fishing areas for commercial, subsistence, and ceremonial purposes. Tribes’

Brief at 15-21. Because mercury emissions from power plants impair every aspect of this right,

EPA should have concluded that it was "appropriate and necessary" to regulate such emissions

under §112(n). Tribes’ Brief at 24-30.

EPA does not respond directly to the Tribes’ arguments regarding the plain meaning of

the terms "appropriate" and "necessary" as they are used in § 112. Nor does it respond directly to
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the Tribes’ arguments as to why, given that plain meaning, § 112 regulation of utility mercury

emissions is required in order to safeguard the Tribes’ treaty fishing rights. Instead, EPA argues

incorrectly that the Tribal Petitioners allege environmental rather than public health harms, and

that they rely on treaty rights not firmly established, such that their claims are not cognizable

under the CAA. EPA Brief at 88-89, 95. These arguments do not withstand scrutiny.

A. The Effects of Mercury Emissions from Power Plants on Treaty Tribes Are
A Public Health Problem

Tribal Petitioners’ primary concern is one of public health, viz., that their ancient

fisheries, which are both nutritionally and culturally indispensable, have been drastically

contaminated by mercury. Tribes’ Brief at 21-22, 29, 30-44. There is no basis for denying that

this is a public health issue. Indeed, in drafting the CAA’s 1990 amendments, which added

§ 112(n), the Senate well understood that contamination of the food supply through

bioaccumulation of mercury and other toxins is a public health concern and, accordingly,

directed EPA to "assure human health protection from [consumption of contaminated food]

when establishing.., health-related decision points under this legislation." S. Rep. 101-228,

1990 U.S.C.C.A.N. 3385, 3539 (Dec. 20, 1989) (Government Petitioners’ Addendum, Tab 14 at

8494). Indeed, EPA’s exclusive focus on fish consumption as the pathway of exposure to

methylmercury would be nonsensical if the contamination of fish were not a public health issue.

See, e.g., JA1906 (Effectiveness TSD at 34); see also JA150 (Mercury Study Rep. vol. 1 at 3-

22).

B. Tribal Petitioners’ Claims Depend on Well-Established Aspects of their
Treaty Rights

The Tribal Petitioners are not seeking to establish novel rights. The Tribes enjoy treaty

fishing rights that have been confirmed by literally a century’s worth of judicial decisions.
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Those decisions establish that the Tribes’ fishing rights are permanent in nature; that they extend

throughout the Tribes’ traditional fishing areas and to all species of fish found therein; and that

they include the right to take fish for subsistence, ceremonial and commercial purposes. Tribes’

Brief at 15-21. Mercury contamination directly interferes with each of these established aspects

of the Tribes’ treaty rights -- the Tribes simply cannot exercise their existing rights in a

meaningful and safe manner given the huge swaths of treaty-protected waters and numerous fish

species that are now effectively off-limits due to mercury contamination, rendering emissions

regulation both "appropriate and necessary." EPA’s claim that the Tribes are advancing a novel

theory of"habitat protection" is a strawman.

Tribal Petitioners are not seeking environmental protection for rivers and oceans. Rather,

they are seeking vindication of their deeply entrenched rights to take fish. It is axiomatic that a

party to a treaty may not "permit the subject matter of the[] treat[y] to be destroyed." United

States v. Washington, 520 F.2d 676, 685 (9th Cir. 1975). EPA’s arguments notwithstanding,

there is no genuine difference between allowing a potent neurotoxin to bioaccumulate in treaty-

protected fisheries such that the fish are no longer safe to eat or sell, and permitting the outright

obliteration of the fish: in either case, the fish are unavailable for the meaningful exercise of the

treaty right.

EPA’s only response during the rulemaking to the Tribes’ assertions of their treaty rights

was to say that the Tribes would benefit more from § 111 regulation than they would from no

regulation at all. See Tribes’ Brief at 28-29. This response entirely skirted the true issue -

whether the existence of the Tribes’ rights requires regulation under § 112. The mandatory

character of the treaty obligations and the long-settled components of the treaty fishing right

compel a conclusion that regulation of mercury emissions from power plants under § 112(n)(1) is



both "appropriate" and "necessary." This conclusion is buttressed by the grave and

disproportionate effects of mercury contamination on Treaty Tribes under EPA’s chosen

regulatory framework, effects which, as shown below, EPA grossly underestimated in its rule-

making analysis.

III. EPA’s Dramatic Underestimation of Mercury’s Effects on Treaty Tribes Cannot
Save Its Rules

EPA devotes considerable attention in its brief to minimizing the effects of mercury

contamination on Tribal members who consume fish. Its motivations for doing so are twofold.

First, the CAA requires EPA to be "concerned with the health effect upon the most vulnerable in

our population," whether that vulnerability is physiological or exposure-based. Ethyl Corp. v.

EPA, 541 F.2d 1, 41 (D.C. Cir. 1976) (en banc) (citations and internal quotation marks omitted).

Because EPA recognized during the rulemaking process that Tribal populations are among the

nation’s largest consumers of mercury-contaminated fish, it seeks to downplay the impact of

mercury contamination on those populations in order to buttress the overall reasonableness of its

approach to mercury regulation. Second, this minimization of Tribal impacts is critical to EPA’s

argument that § 112 regulation is not "appropriate and necessary" in light of the Tribes’ treaty

rights.

EPA obscures the true scope of Treaty Tribes’ injuries in two principal ways: (1) by

analyzing mercury emissions from power plants as though they are the only source of mercury in

the environment and (2) by substantially underestimating Treaty Tribes’ consumption of fish and

thus their exposure to such emissions. EPA’s argument on the first point -- that the unique

~ While Ethyl Corp. and several other cases cited herein pre-date Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984), their interpretations of the CAA remain
good law. See Association of Battery Recyclers, Inc. v. EPA, 208 F.3d 1047, 1052 (D.C. Cir.
2OOO).



language of § 112(n)(1)justifies its interpretation -- has been judicially foreclosed as

scientifically and logically unsound under a similarly worded subsection of the CAA. EPA’s

argument on the second point -- that its estimation of tribal consumption levels was a reasoned

exercise of its discretion -- is untenable for several reasons. A proper recognition of the effects

of mercury emissions on the Tribes leads inevitably to the conclusion that it is appropriate and

necessary to regulate mercury emissions from power plants under § 112(n), and additionally that

it was arbitrary and capricious for EPA not to acknowledge those effects.

A. EPA’s Fractionalized Examination of Power Plant Emissions is Judicially
Foreclosed

As addressed in the Tribes’ opening brief, id. at 42-43, EPA’s analysis obscures the true

scope of the health problems caused by power plant mercury emissions by treating such

emissions as if they are the only source of mercury contamination in the environment. EPA

argues that the language of § 112(n)(1) supports its limited focus. EPA Brief at 36-37. In Ethyl

Corp., however, an en banc panel of this Court rejected a fractionalized approach of this sort as

scientifically and logically untenable under a section of the CAA similar to § 112(n)(1). In that

section, Congress had provided that EPA could regulate fuel additives if they would "endanger

the public health or welfare ...." Pub. L. 91-604 at §21 l(c)(1)(A). While this section spoke

only of fuel additives, this Court rejected out of hand the argument that EPA should consider

those additives’ health effects in isolation in deciding whether to regulate them:

Congress understood that the body lead burden is caused by multiple sources. It
understood that determining the effect of lead auto emissions by themselves on
human health is of no more practical value than finding the incremental effect on
health of the fifteenth sleeping pill swallowed by a would-be suicide.

Ethyl Corp, 541 F.2d at 30-31 (construing former §21 l(c)(1)). Likewise, while §112(n)(1)

addresses mercury emissions from power plants, it makes no more scientific or logical sense now
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than it did thirty years ago to conclude that Congress intended the regulatory determination to be

conducted with blinders on as to the cumulative threat to the public health posed by various

sources of mercury. This conclusion is bolstered by Massachusetts v. EPA, --- U.S. ----, 127 S.

Ct. 1438 (2007), which rejected EPA’s argument that it could decline to regulate greenhouse gas

emissions from cars under § 112 based on the claim that, given the many sources of greenhouse

gases, automobile emissions regulation would constitute "an inefficient, piecemeal approach."

Id. at 1463.

EPA’s conclusion that tribal subsistence fishers will not suffer adverse health effects

from power plant emissions hinges directly on its fractionalized approach. That approach allows

EPA, for example, to ignore the fact that 80 percent of predator lake fish samples nationwide

have mercury levels exceeding EPA’s safe limit for women, JA1439 (O’Neill at 11079), and

that, in Michigan, Minnesota, and Wisconsin, methylmercury concentrations in walleye and

northern pike are already several times EPA’s safe level. JA1462 (Id. at 11102).

EPA’s fractionalized approach has been rejected by this Circuit and cannot serve to save

its Rule.

B. EPA Drastically Underestimates Tribal Fish Consumption

EPA rejected several tribal fish consumption studies in favor of a single, regional study--

the CRITFC Study--that demonstrated the lowest tribal fish consumption rates of all those to

which EPA had been alerted during the comment period. Tribes’ Brief at 31-36; EPA Brief at

70-74. If the Agency had properly estimated tribal subsistence fish consumption, it would

almost certainly have found that the mean rate was at least two to three times the mean it

utilized. Tribes’ Brief at 33. Such average exposure levels render unreasonable EPA’s

conclusion that only very high-end tribal consumers will face appreciable risks under the CAMR,



JA1909-1911, 1922-26 (TSD at 37-39, 50-54). They further compel the conclusions that

§ 112(n) regulation is statutorily required and that power plant-based mercury emissions

impermissibly impair tribal treaty rights.

EPA counters that it relied on the CRITFC Study because that study alone fulfilled three

criteria. Its arguments in this regard cannot withstand scrutiny.

1. EPA’s Application of Its Stated Criteria to Fish Consumption Studies
was Arbitrary and Capricious

According to EPA, the CRITFC Study was the only one that met the following three

criteria: (1) "reflect[ion of] daily consumption rates over an annual period," (2) "reflect[ion of]

freshwater-sourced fish consumption rates," and (3) ability to "report consumption rates for

identifiable population percentiles." EPA Brief at 71, 73. However, these criteria are flawed in

certain respects, and even if valid, the CRITFC Study did not meet all three, while other studies

cited in the comments came much closer.

a. The First Data Criterion: Daily Consumption Over an Annual Period

The CRITFC Study data was not gathered over an extended period as EPA’s emphasis on

"an annual period" might be taken to imply; rather, the data was pieced together based on the

respondents’ memories of their diets over the past year, apparently as each recalled on a single

day in November 1991. JA284, 330, 332 (CRITFC Study at 22, 68, 70). Moreover, the actual

questionnaire used to gather the CRITFC data asked about weekly, not daily rates. JA381 (Id. at

116).

The GLIFWC Study rejected by EPA provides season-based estimates of consumption,

and, as such, provides "long-term" estimates as defined in the TSD. See JA 1437 (O’Neill at

11077) (describing GLIFWC Study); JA2973 (12/19/05 Leech Lake ltr at 2) (same); JA2969

(12/5/05 Fond du Lac ltr at 3) (same). EPA does not explain why it would be statistically more



difficult to estimate a daily average rate from seasonal data than from weekly data, particularly

when, as here, the consumption data it relied on was based on survey-participants’ own,

presumably somewhat unreliable, long-term consumption estimates.

Finally, because fetuses are especially vulnerable to mercury exposure, and because the

mean half-life of methylmercury in the human body is fifty days, JA1730-32 (NAS Study vol. 2

at 114-I6), exposure periods of less than a year are likely to be crucial in some circumstances, as

the Mercury Study Report to Congress recognizes:2

Because methylmercury is a developmental toxin that may produce adverse
effects following a comparatively brief exposure period (i.e., a few months rather
than decades), comparatively short-term dietary patterns can have importance.

JA212 (Mercury Study Report, vol. 4, at 4-2).

It is these moderate-term [month-long] patterns that are the most relevant exposure period
for the health-based endpoint that formed the basis of the RfD - i.e., developmental
deficits in children following maternal exposure to methylmercury.

JA214 (Id. at 4-82); see also JA1730-33 (NAS vol. 2 at 114-17). But compare JA3776

(Response to Significant Public Comments at 75) (EPA claims to have "no information"

regarding these matters).

Hence, EPA’s durational requirement obscures important neurological effects caused by

peak exposure to mercury, and, even if taken as valid, was not an appropriate basis for

considering only the CRITFC Study.

b. The Second Data Criterion: Reflection of Freshwater Consumption
Rates

EPA extols the CRITFC Study’s focus on freshwater consumption rates based on the

prevalence of utility-attributable emissions in freshwater fish as compared to marine fish. EPA

Tribal commenters addressed this point. See, e.g., JA2965 (12/19/05 MCT ltr at 5).



Brief at 72. There are two serious problems with EPA’s argument. First, as explained above,

EPA’s fractionalized view of mercury emissions from power plants is judicially foreclosed, and

thus studies of saltwater fish consumption, such as the Suquamish Study, JA2730-2810, are

relevant in estimating mercury exposure among tribal subsistence fishers. See Part III.A., supra.

Second, and more glaringly, the CRITFC Study itself did not focus on freshwater fish

species. Instead, it addressed a combination of anadromous and freshwater fish. JA281-82

(CRITFC Study at 19-20). 3 The GLIFWC Study, by contrast, focused solely on consumption of

Great Lakes walleye, an exclusively freshwater species. JA1437 (O’Neill at 11077 & n.81).

Thus, not only does the CRITFC Study not meet the freshwater criterion, but the rejected

GLIFWC Study does. Once again, EPA’s suggestion that this criterion supports its sole reliance

on the CRITFC Study is clearly arbitrary and capricious.

c. The Third Data Criterion: Ability to Report Percentile Consumption
Rates

EPA claims that any usable data set needed to include consumption rates "for identifiable

population percentiles.., so that EPA could consider[,] in making a public health hazard

assessment[,] the relative number of individuals exposed at particular levels." EPA Brief at 72.

This is a highly dubious criterion. EPA fails to explain why it could not calculate the necessary

percentile levels from any consumption study’s data set. The dictionary definition of

"percentile" demonstrates the straightforwardness of such calculations: "a value on a scale of

100 that indicates the percent of a distribution that is equal to or below it." http://merriam-

webster.corn/dictionary/percentile. Indeed, even limited research reveals rules requiring federal

3 The term "anadromous" means "ascending rivers from the sea for breeding." http://merriam-

webster.com/dictionary/anadromous. EPA elsewhere recognizes that anadromous fish are not
freshwater. See, e.g., Natural Resources Defense Council, Inc. v. EPA, 16 F.3d 1395, 1403 (4ttl

Cir. 1993).
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agencies to make such calculations, see, e.g., 38 C.F.R. § 17.56(a), (c); 38 C.F.R.

§ 17.10 l(b)(2)(iii); 24 C.F.R. §888.113(a), as well as rules requiring agencies to receive (and

presumably evaluate) such calculations from third parties. See, e.g., 14 C.F.R. §234.8(b)(2); 40

C.F.R. Pt. 50, App. N, 2.0(c); 40 C.F.R. Pt. 75, App. C, 2.2.6. EPA’s claimed inability to

conduct such calculations here raises serious questions about the validity of the third criterion.4

EPA’s own criteria, then, do not demonstrate the superiority of the CRITFC Study to

those that it excluded entirely from its analysis. Moreover, that study, as detailed in the Tribes’

opening brief, id. at 33-36, cannot plausibly be claimed to be representative of Tribal fish

consumption nationwide, or of Tribal fish consumption in critical areas of mercury deposition

such as the Great Lakes, see, e.g., Friends’ of the Boundary Waters Wilderness v. Bosworth, 437

F.3d 815,825 (8th Cir. 2006), a fact acknowledged by the Mercury Report to Congress, which

post-dated the CRITFC Study and stated that "more study [of fish consumption] is needed

among potentially high-end fish consumers." JA221 (Mercury Study Report, vol. IV at 7-3).

EPA has asserted no plausible justification for relying solely on the CRITFC Study in its

rulemaking. Its decision to do so was arbitrary and capricious, and further undercuts EPA’s

conclusion that § 112 regulation of mercury emissions was not "appropriate and necessary.’’5

4 In Zuni Public Schools Dist. No. 89 v. Department of Educ., --- U.S. ----, 127 S.Ct. 1534

(2007), the Supreme Court recently discussed percentiles at length in reviewing the Department
of Education’s application of a regulation to New Mexico’s local school district aid program.
Notably, the dispute in Zuni was not about how a percentile should be calculated--an operation
the Court considered "mainstream"--but instead about what data the percentile should be based
upon (numbers of pupils or numbers of school districts). The mathematical, medical, and
economics definitions of"percentile" recited in Zuni mirror the plain language definition offered
here. See Zuni, 127 S.Ct. at 1543-4.
5 EPA also attempts to defend its sole reliance on the CRITFC Study based on the increased

deference it claims is accorded agencies on questions of cutting-edge scientific inquiry. EPA
Brief at 74. However, that form of inquiry is not at issue here, where the question is the prosaic
one offish consumption. See Leadlndustries Ass’n, Inc. v. EPA, 647 F.2d 1130, 1153-1155,
1154 n.48 (D.C. Cir. 1980) (deference is appropriate on issues that cannot be conclusively
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2. EPA Should Have Considered Historical Fish Consumption Rates

Not only did EPA fail to accurately capture current Tribal fish consumption rates, but it

utterly refused to account for the Tribes’ historic consumption patterns. In defending this

decision, EPA Brief at 75-76, EPA makes no response to two of the most important points about

historical data: (1) that the Supreme Court has held that current consumption rates are not an

accurate measure of the treaty right, Washington v. Washington State Commercial Passenger

Fishing Vessel Ass ’n, 443 U.S. 658, 669 n. 14 (1979) and (2) that current consumption has been

suppressed in part by the very contamination at issue and that it is therefore illogical to regulate

based solely on current consumption rates.6 To adequately account for the true impact of

mercury pollution on Treaty Tribes’ fishing rights, EPA would have to consider the impact of

that pollution on Tribes’ consumption of fish.

In sum, EPA’s erroneous conclusion that it was not required to regulate mercury

emissions under § 112 was premised on its significant underestimation of Treaty Tribes’ exposure

determined until further scientific advances take place); accord Natural Resources Defense
Council, Inc. v EPA, 824 F.2d 1146, 1163 (D.C. Cir. 1987) ("considerable deference" was
warranted because regulation of carcinogenic agents raised issues on the "frontiers of scientific
knowledge").

EPA further mistakenly attempts to fall back on NRDC’s dictum that "safe" may but does not
necessarily mean "risk free," 824 F.2d at 1164-65, to support its reliance on unrealistically low
tribal consumption levels. The pollutant at issue in NRDC, vinyl chloride, was a non-threshold
pollutant (meaning that exposure to any level of vinyl chloride in the environment would result
in some risk of adverse health effects). /d. at 1148. For such pollutants, EPA must undertake a
science-informed policy judgment of"what risks are acceptable." See, id. at 1165. But for
threshold pollutants such as methylmercury, there is a clear measure for public health protection:
the RfD. In this case, there is no occasion for EPA to exercise a policy judgment; the public
health question is resolved by the science. Where, as here, significant portions of the tribal
population will remain exposed to methylmercury levels above the RfD absent § 112 regulation,
this poses a "hazard to human health" that Congress has directed EPA to address. Moreover, in
NRDC, unlike here, EPA had promulgated a rule based on best available control technologies.
Id. at 1147-48, 1163, 1165.
6 The second point is also highlighted in the CRITFC Study itself, which devotes several pages to

documenting the extensive contamination of the Columbia River system. JA275-77 (CRITFC
Study at 13-15).
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to mercury, and cannot stand. In addition, that underestimation was in and of itself arbitrary and

capricious, providing a second, independent reason to vacate EPA’s rules.7

IV. Tribal Petitioners Reside in Significant Numbers in High Mercury-Deposition Areas

Even based on EPA’s underestimation of Tribal fish consumption, the Agency’s own

analysis showed that certain members of Tribal populations would be exposed to mercury in

excess of the RfD absent § 112 regulation. Tribes’ Brief at 37-38; EPA Brief at 76. An analysis

based on proper fish consumption numbers would obviously reveal this to be the case to an even

greater degree. EPA, however, sought to dismiss the significance of these facts by claiming that

few Tribal fish consumers live in high mercury-deposition areas, a claim that the Tribes

debunked in their opening brief. Tribes’ Brief at 38-42. EPA has no adequate response to the

Tribes’ arguments in this regard, but now contends that the Tribes have waived those arguments.

EPA Brief at 76-80. This is simply not the case.

Numerous comments put EPA on notice that tribal subsistence fishing areas are heavily

contaminated by mercury deposition. For instance, the Minnesota Chippewa Tribe’s December

19, 2005 comment letter directly challenged "EPA’s...conclusion that Indian Tribal members

who consume fish will not be impacted by...CAMR[]." JA2961 (12/19/05 MCT ltr at 1). It

further stated that:

7 EPA relies on two additional Clean Water Act cases from other Circuits to support its decision

to rely on the CRITFC consumption rates. EPA Response Brief at 74-75 (citing
Dioxin/Organchloride Ctr. v. Clarke, 57 F.3d 1517, 1524 (9th Cir. 1995) and NRDC, 16 F.3d at
1403). These decisions are inapplicable here because treaty fishing rights were not asserted in
either case, thus giving the courts no occasion to determine the consistency of agency action with
treaty rights. Moreover, either all the fish consumption evidence in the record supported EPA’s
decision, as in Dioxin/Organochloride Ctr., 57 F.3d at 1524, or the only evidence suggesting
higher consumption rates was speculative and anecdotal. NRDC, 16 F.3d at 1403. Neither case
supports EPA’s decision to rely solely on the CRITFC Study in the face of several other studies
exhibiting significantly higher consumption rates.
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... the Minnesota Chippewa Tribe has conducted Tribal specific mercury research
for the last fifteen years .... The impact.., is IQ loss to Tribal children ....
Tribal staff calculated the potential mercury related IQ reductions for Tribal
children living in a Great Lakes (Lake Superior) fish consumption scenario and
for Tribal children living in an inland lakes fish consumption scenario .... Great
Lakes Tribal children will average an IQ reduction of 7.1 IQ points per child
~vhile the inland lakes children will average an IQ reduction of 6.2 IQ points per
child.

Id. at 2-3, JA2962-63. Similarly, the Maine tribes stated in their comment letter that

[*]ish from all of the waters used by the Maine Tribes are already unsafe for
consumption due to the presence of unacceptable levels of mercury. Significant
reductions in mercury emissions from all sources, including Utilities, is required
to guarantee that the Maine Tribes’ right to take fish and hunt for subsistence will
continue to be a meaningful right.

JA2813 (12/19/05 Maine Tribes’ ltr at 3). NCAI noted that % number of the nation’s power

plants are sited along the waterways that tribes directly use for.., subsistence lifestyles."

JA1366 (7/15/04 NCAI ltr at 1). The National Tribal Air Association ("NTAA") urged EPA to

use a smaller grid size in modeling to ensure assessment of "real effects of mercury on tribal

lands." JA1529 (NTAA ltr at 2). The Forest County Potawatomi Community’s comments

documented that one of its most culturally important lakes contains mercury-contaminated fish.

JA783, 790-94 (FCPC Comment Report at 1, 8-12). The Bad River Band of Lake Superior Tribe

of Chippewa Indians documented high levels of mercury contamination among Reservation fish.

JA758-59 (4/19/2004 Bad River ltr at 1-2). Numerous other tribes documented their locations

and the importance of fishing to their cultures. See, e.g., JA2979, 2981 (12/16/05 Eastern

Shawnee Tribe of Oklahoma Itr at 1, 3).

EPA cannot seriously contend that these comments did not put it on notice that areas

heavily used by tribal subsistence fishermen are significantly impaired by mercury

contamination. Instead, it claims that the Tribes waived the attempt made in their opening brief

to explain how EPA may have come to the glaringly erroneous conclusion that Tribal subsistence
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fishermen do not reside in high-deposition areas. In doing so, EPA misunderstands the rule of

administrative waiver. During the rulemaking process, the Tribes were required to alert the EPA

to their location in high-deposition areas, which they amply did. They were not required to

defuse every possible, ill-informed basis EPA may have come up with for concluding that the

Tribes do not live where they do:

It is true that under the Act, only an objection to a rule or procedure.., raised
with "reasonable specificity" during the comment period may be raised during
judicial review. 42 U.S.C. §7607(d)(7)(B). But... "reasonable" cannot be read
out of the statute in favor of a hair-splitting approach .... [T]he Act does not
require that precisely the same argument.., made before the agency be rehearsed
again, word for word, on judicial review... [T]he exhaustion requirement
...ensure[s] that the agency is given the first opportunity to bring its expertise to
bear on the resolution of a challenge to a rule. So long as EPA has considered
the particular challenge raised on judicial review, it is of no import whether that
challenge is phrased in exactly the same way in each forum.

Appalachian Power Co. v. EPA, 135 F.3d 791,817-18 (D.C. Cir. 1998) (citations omitted); see

also Nat ’l Petrochemical & Refiners Ass ’n v. EPA, 287 F.3d 1130, 1139-1140 (D.C. Cir. 2002).

At the end of the day, in order to achieve its desired result, EPA had to wish away the

existence not only of the Tribes’ treaty rights and fish consumption patterns, but of the Tribes

themselves. This was not a lawful approach to rulemaking, and it cannot stand.

V. Conclusion

For the reasons set forth above and in their opening brief, the Tribal Petitioners ask that this

Court:
(1)

(2)

(3)

(4)

vacate the section 112(n) Revision Rule;

vacate the CAMR;

direct the EPA to restore coal-fired utility units to the list of source categories
under section 112(c) of the Clean Air Act; and

direct the EPA to establish MACT standards for coal-fired utility units as soon as
practicable.
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Petitioners also request an award of the costs of litigation, including reasonable attorneys’

fees, as authorized by 42 U.S.C. §7607(f), and any other relief that may be appropriate.
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PUBLIC LAW 91-606-..DEC. 31, 1970

"(f) Any ifmpection of a motor vehicle or tt motor vehicle engine for
purposes of subeection (e) (1), after its sa|e t.o the u|ti .mate p~urc~ha~.,r,
shah be made only if the owner of such vehtcle or.engme .v,oj~t~aruy
permits such itmpeetion to be made, except as may be provmea ~y a~y
Stat~ or local i~mpection program,"

(b) The amendments mgde ~y this section shall not apply to vehicles
or engines imported into the_United Stateo before the sixtieth day
after the date of enactment of this Act.

,~nfe, p. 1~94~

~O~I~TION OF IrUEL~,q~v. 91~)(a") Section 211 of the Clean Air Act (as so redesignated by

section m amended to read as follows:

"Sr.c~ 211. (a) The Admiuistrator may by. regulation designate any
fuel or fuel additive and, a_/ter such date or dates as may be preecribed
by_ him, no manufacturer or processor of any such fuel or additive may
sell, offer for sale, or introduce into commerce such fuel or additive
unless the Administrator has registe_ ~ such fuel or additive in
accordance with subsection (b) of this section.

"(b)~ (1) For the purpose of registration of fuels and fuel additiveo,
the Administrator shall require--

"(A) the manufacturer of any fuel to notify him as to the eomo
merelal identifying name and manufacturer of any additive con-
tained in such fuel-; the ra.nge of concentration of any additive in
the fuel; and the purpose-ixi-nse of any such additive; and

"(B) the manor of any additive to notify him as to the
chemical composition of such additiv~

"(~) For the p~of registnttion of fuels ~nd fuel additives, the
Administrator may also req~re the manufacturer of any fuel or fuel

"(A) to conduct tests to determine potential public health
effects of such fuel or additive (including, but not limited to, car-
cinogenic, terstogenic, or m _utagenic e~ects), and

"(B) to furnish the deo0ripti6n of any analytical technique that
can be used to detect and measure any additive in saxch fuel, the
recommended range of concentration of such additive, and the rec-
ommended purpose-h-use of such additive, and such other infor-
mation as L6 reasonable and necessary to determine the emissions
resulti_ng from the use of the fuel or additive contained in such_
fuel, the effect of such fuel or additive on the emission contm!
performance of any vehicle or vehicle engine, or the extent to
which such emissions aRect the public health or welfare.

Tests under subparggraph (.A) shah be conducted in conformity with
test procedures and protocols established by the Administrator. The
t~sult of such testa sh~ll not be considered confidential.

"(5) Upon compliance with the provision of this subsection, includ-
ing assurances that the Administrator will receive changes in the infor-
mation required, the Administrator shall register such fuel or fuel
add/tire.

"(c) (1~ The Adm~istrator may, [rom time to time on the hash of
i~formation obtained under subsection (b) of this section or other
information available to him, by regulation, control or prohibit the
manufacture, introduction into commerce, offering for sale, or sale
of any fuel or fuel additive for use in a motor vehicle or motor vehicle
engine (A) if any emission products of such fuel or fuel additive will
~nd~nger the public health or welfare, or (B) if emission products of
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such fuel or fuel additive will impair to a sigz|ificant d,e~t~e the per-
formtmce of any emission control device or system which ta in general
use, or which the Administrator finch~ hae been developed to a
where in a reasonable time it wou|d be in g~nera/use were such regtt|a-
tion to be premulgated.

"(2) (A.) No f~ei~ chum of fuels, or fuel additive may be controlled
or prohibited by the .Administrator pursuant to clause (A) of para-
graph (1) except after consideration of all relevant medical and
tific et-id@nee a~’ailab!e to him, including eonsideraticn of other
technologically or economically feasible means of achieving emission
standards under section 20’2.

"’ (B) No fuel or fuel additive may be controlled or prohibited by
the Administrator puz~uant to clause (B) of paragraph (t) except
after consideration of available scientific and economic data~ i~clud-
ing a cost benefit analysis comparing emission control devices or sys-
tems which are or will be in general use and require the proposed
,~ntrol or prohibition w~th emma|on control de~-ires or systems which
are or will be in general use and do not require the proposed control
or prohibition. O~ _r~quest of a manufacturer o~ motor vehicle~ motor
vehicle _engines, fuels~ or fuel additives submitted within 10 days of
notice of pro ~tm~ed rulemaking, the Administrator shall hold & public
hearint~ and publish fl With

eonmder under this
’i fin~ respect to any matter he is required

to z ~s subl~ragraph. Such findings shall be published
at the time o~ promulgation of final regulations.

"(C) No fuel or fuel additive may be prohibited by the Adminis-
trator under l~aragraph (1) unless he finds, and puDlishes quch find-
ing, that in his ju ~dgment such prohibition will not cause the use of
any other fuel or fuel additive which will produce emissions which
will endanger the public health or welfare to the same or greater
d _egy~__ than the use oI the fuel or fuel additive proposed to be
prohibited.

"(3) (A) For the purpose of e~-idence and data to carry out para-
graph (~)~ the Adm’mistrator may _t~quire the manufacturer of any
motor vehicle or motor vehicle engine to ftu’ni~ any information
which has been developed concerning the emissions from motor vehicles
resulting from the use of any fuel or fuel additive, or the effect of such
use on the performance of any emission control derice or system.

"(B) In obtaining information under subparagraph (A), section
307(a) (relating to sub..penas) shall be applicable.

~ 4 ) ( A ) Except as otherwise provided in subparagraph (B) or (C),
no ~tate (or political subdivision thereo~) may prescn’~ or attempt to
enforce, for purIme~_ of motor vehicle emission control, any control or
prohibition respecting_ use of g fuel or fuet additive in a motor vehicle
or motor vehicl~ englde--

"(i) if the A-dministrator has found that no control or prohibi-
tion under parag~ ~ph (1) is necessary and has published his find-
ing in the FederaJ .Register, or

"( ii ) i:f the A~tor has prescribed under paragraph (1)
a control or prohibition applicable to such fuel or fuel additive,
unless State prohibition or control is identical to the prohibition or
control prescribed by the Administrator.

"(B) Any State tor which application of section 209(a) has at any
time been waived under section "209(b) may at any time prescribe and
enforce, tor the purpose of motor vehicle emission control, a control or
pro, bib|ties respecting any fuel or fuel additive.

(C) A State may prescribe and enforce, for purposes of motor
vehicle emission control, a control or prohibition respecting the use of
a fuel or fuel additive in a motor vehicle or motor vehicle e _ngine if an
applicable implementation plan for such State under ~ction 110 ~o

4’~-34a 0 - ~r~ - ~ tlt. ~)
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14 C.F.R..~ 234.8

Page l

Effective: ]See Text Amendments]

Code of Federal Regulations Currentness
Title 14. Aeronautics and Space

Chapter II. Office of the Secretary,
Department of Transportation (Aviation
Proceedings)

"~ Subchapter A. Economic Regulations
~1 Part 234. Airline Service Quality
Performance Reports (Refs & Annos)

-~§ 234.8 Calculation of on-time
performance codes.

(a) Each reporting carrier shah calculate an on-time
performance code in accordance with this section
and as provided in more detail in accounting and
reporting directives issued by the Director, Office
of Airlhne Information. The calculations shall be
performed for each reportable flight, except those
scheduled to operate three times or less during a
month. In addition, each reporting carrier shall
assign an on-time performance code to each of its
single plane one-stop or multi-stop flights, or
portion thereof, that the carrier holds out to the
public through a CRS, the last segment of which is a
reportable flight.

(b) The on-time performance code shall be
calculated as follows:

(1) Based on reportable flight data provided to
the Department, calculate the percentage of
on-time arrivals of each nonstop flight:
Calculations shall not include discontinued or
extra-section flights for which data are not
reported to the Department.

(2) Based upon the on-time performance
percentage calculated in paragraph (b)(l) of
this section, assign a single digit code to each
flight that reflects the percentile of on-time
performance achieved by the flight, as set forth
in the following table:

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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14 C.F.R. § 234.8

ON TIME PERFORMANCE

Code: Percentage

............................................. 90-100

............................................ 80-89.9

7 ............................................ 70-79.
6 ............................................ 60-69.
5 ............................................ 50-59
4 ............................................ 40-49
3 ............................................ 30-39
2 ............................................ 20-29
1 ............................................ 10-19
0 .............................................. 0-9

Page 2

(3) For a one-stop or multi-stop flight, or
portion thereof, listed in a CRS, the
performance code for the nonstop flight
segment arriving at the destination listed in the
CRS shall be used.

(4) l. the case of a new flight, carriers shall
assign a performance code consisting of the
letter "N." A flight that is not a new flight shall
be assigned the performance code calculated
for the flight that it replaces, even if the two
flights do not have the same flight number. In
the case of a flight scheduled to operate three
times or less during a month, carriers shall
assign a performance code consisting of the
letter "U."

(c) Carriers shall calculate on-time performance
percentages attd assign on-time performance codes
on a monthly basis. This process shall be
completed no later than the 15th day of each month,
when the reports required by this part are due to the
Department, and the codes shall reflect the previous
month’s operations.

[Amdt. 234-3, 52 FR 48397, Dec. 22, 1987; 53 FR
27677, July 22, 1988; 59 FR 49798, Sept. 30,
1994; 60 FR 66722; Dec. 26, 1995]

otherwise noted.

AUTHORITY: 49 U.S.C. 329 and chapters 401
and 417.

14 C. F. R. § 234.8, 14 CFR § 234,8

31709
Current through June 7, 2007; 72 FR

Copr.©2007
Thomso~West

END OF DOCUMENT

SOURCE: Amdt. 234-l, 52 FR 34071, Sept. 9,
1987; 59 FR 49797, Sept. 30, 1994; 60 FR 66722,
Dec. 26, 1995; 70 FR 7394, Feb. 14, 2005, unless

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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24 C.F.R. ,~ 888.113

Page i

C
Effective: [See Text Amendments]

Code of Federal Regulations Currentness
Title 24. Housing and Urban Development

Subtitle B. Regulations Relating to Housing
and Urban Development

Chapter VIII. Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, Department of Housing and
Urban Development (Section 8 Housing
Assistance Programs, Section 202 Direct
Loan Program, Section 202 Supportive
Housing for the Elderly Program and Section
811 Supportive Housing for Persons with
Disabilities Program) (Refs & Annos)

~ Part 888. Section 8 Housing Assistance
Payments Program-Fair Market Rents and
Contract Rent Annual Adjuslanent Factors
(Refs & Annos)

"~ Subpart A. Fair Market Rents (Refs &
Annos)

¯~§ 888.113 Fair market rents for
existing housing: Methodology.

(a) Basis for setting fair market rents. Fair Market
Rents (FMRs) are estimates of rent plus the cost of
utilities, except telephone. FlvlRs arehousing
market-wide estimates of rents thatprovide
opportunities to rent standard qualityhousing
throughout the geographic area in which rental
housing units are in competition. The level at
which FMRs are set is expressed as a percentile
point within the rent distribution of standard quality
rental housing units in the FMR area. FMRs are set
at either the 40th or 50th percentile rent--the dollar
amount below which the rent for 40 or 50 percent ot
standard quality rental housing units falls. The 40th
or 50th percentile rent is drawn from the
distribution of rents of all units that are occupied by
recent movers. Adjustments are made to exclude
public housing units, ngwly built units and
substandard units.

(b) Setting FMRs at the 40th or 50th percentile rent.

Generally HUD will set the FMRs at the 40th
percentile rent. HUD will set FMRs at the 50th
percentile only in accordance with paragraph (c) of
this section.

(c) Setting FMRs at the 50th percentile rent to
provide a broad range of housing opportunities
throughout a metropolitan area.

(1) HUD will set the FMRs at the 50th
percentile rent for all unit sizes in each
metropolitan FMR area that meets all of the
following criteria at the time of annual
publication of the FMRs:

(i) The FIvlR area contains at least 100 census
tracts;

(ii) 70 percent or fewer of the census tracts
with at least 10 two bedroom rental units are
census tracts in which at least 30 percent of the
two bedroom rental units have gross rents at or
below the two bedroom FMR set at the 40th
percentile rent; and

(iii) 25 percent or more of the tenant-based
rental program participants in the FMR area
reside in the 5 percent of the census tracts
within the FMR area that have the largest
number of program participants.

(2) If the FMP,.s are set at the 50th percentile
rent in accordance with paragraph (c)(l) of this
section, HUD will set the FMRs at the 50th
percentile rent for a total of three years.

(i) At the end of the three-year period, HUD
will continue to set the FMRs at the 50th
percentile rent only so long as the
concentration measure for the current year is
less than the concentration measure at the time
the FMR area first received an FMR set at the
50th percentile rent. tIUD will publish FMRs
based on the 40th percentile rent for FMR areas
that do not qualify for continued use of the 50th
percentile rent.
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Code of Federal Regulations Currentness
Title 38. Pensions, Bonuses, and Veterans’ Relief

Chapter I. Department of Veterans Affairs
(Refs & Annos)

~ Part 17. Medical (Refs & Annos)
"~ Use of Public or Private Hospitals

-*§ 17.56 Payment for non-VA
physician and other health care
professional services.

(a) Except for anesthesia services, and services
provided in the State of Alaska under paragraph (d)
of this section, payment for non-VA health care
professional services associated with outpatient and
inpatient care provided at non-VA facilities
authorized under § 17.52, or made under § 17.120
of this part, shall be the lesser of the amount billed
or the amount calculated using the formula
developed by the Centers for Medicare and
Medicaid Services’ (CMS) participating physician
fee schedule for the period in which the service is
provided (see 42 CFR Parts 414 and 415). This
payment methodology is set forth in paragraph (b)
of this section. If no amount has been calculated
under Centers for Medicare and Medicaid Services’
participating physician fee schedule or if the
services constitute anesthesia services, payment for
such non-VA health care professional services
associated with outpatient and inpatient care
provided at non-VA facilities authorized under §
17.52, or made under § 17.120 of this part, shall be

the lesser of the actual amount billed or the amount
calculated using the 75th percentile methodology
set forth in paragraph (c) of this section; or the
usual and customary rate if there are fewer than 8
treatment occurrences for a procedure during the
previous fiscal year.

(b) The payment amount for each service paid
under Centers for Medicare and Medicaid Services’
participating physician fee schedule is the product
of three factors: a nationally uniform relative value

for the service; a geographic adjustment factor for
each physician fee schedule area; and a nationally
uniform conversion factor for the service. The
conversion factor converts the relative values into
payment amounts. For each physician fee schedule
service, there are three relative values: An RVU for
physician work; an RVU for practice expense; and
an RVU for malpractice expense. For each of these
components of the fee schedule, there is a
geographic practice cost index (GPCI) for each fee
schedule area. The GPCIs reflect the relative costs
of practice expenses, malpractice insurance, and
physician work in an area compared to the national
average. The GPCIs reflect the full variation from
the national average in the costs of practice
expenses and malpractice insurance, but only
one-quarter of the difference in area costs for
physician work. The general formula calculating
the Centers for Medicare and Medicaid Services’
fee schedule amount for a given service in a given
fee schedule area can be expressed as: Payment = [
(RVUwork x GPCIwork) + (RVUpractice expense
x GPClpractice expense) + (RVUmalpractice x
GPCknalpractice) ] x CF.

(c) Payment under the 75th percentile methodology
is determined for each VA medical facility by
ranking all occurrences (with a minimum of eight)
under the corresponding code during the previous
fiscal year with charges ranked from the highest rate
billed to the lowest rate billed and the charge falling
at the 75th percentile as the maximum amount to be
paid.

(d) For services rendered in Alaska, VA will pay for
services in accordance with a fee schedule that uses
the Health Insurance Portability and Accountability
Act mandated national standard coding sets. VA
will pay a specific amount for each service for
which there is a corresponding code. Under the VA
Alaska Fee Schedule the amount paid in Alaska for
each code will be 90 percent of the average amount
VA actually paid in Alaska for the same services in
Fiscal Year (FY) 2003. For services that VA
provided less than eight times in Alaska in FY
2003, for services represented by codes established

© 2007 ThomsorvNVest. No Claim to Orig. U.S. Govt. Works.



Page 3 of 3

38 C.F.R..~ 17.56

after FY 2003, and for unit-based codes prior to FY
2004, VA will take the Centers for Medicare and
Medicaid Services’ rate for each code and multiply
it times the average percentage paid by VA in
Alaska for Centers for Medicare and Medicaid
Services-like codes. VA will increase the amounts
on the VA Alaska Fee Schedule annually beginning
in 2005 in accordance with the published national
Medicare Economic Index (MEI). For those years
where the annual average is a negative percentage,
the fee schedule will remain the same as the
previous year. Payment for non-VA health care
professional services in Alaska shall be the lesser of
the amount billed, or the amount calculated under
this subpart.

(e) Payments made in accordance with this section
shall constitute payment in full. Accordingly, the
provider or agent for the provider may not impose
any additional charge for any services for which
payment is made by VA.

(t) Notwithstanding other provisions of this section,
VA, for physician services covered by this section,
will pay the lesser of the amount determined under
paragraphs (a) through (e) of this section or the
amount negotiated with the physician or the
physician’s agent.

(Authority: 38 U.S.C. 513, 1703, 1728)

[63 FR 39515, July 23, 1998; 65 FR 66637, Nov.
7, 2000; 70 FR 5927, Feb. 4, 2005]

Current through June
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Effective: {See Text Amendmentsl

Code of Federal Regulations Currentness
Title 38. Pensions, Bonuses, and Veterans’ Relief

Chapter I. Department of Veterans Affairs
(Refs & Annos)

~ Part 17. Medical (Refs & Aunos)
~ Charges, Waivers, and Collections

-*§ 17.101 Collection or recovery by
VA for medical care or services
provided or furnished to a veteran for
a nonservice-connected disability.

(a)(l) General. This section covers collection or
recovery by VA, under 38 U.S.C. 1729, for medical
care or services provided or furnished to a veteran:

(i) For a nonservice-counected disability for
which the veteran is entitled to care (or the
payment of expenses of care) under a health
plan contract;

(ii) For a nonservice-connected disability
incurred incident to the veteran’s employment
and covered under a worker’s compensation
law or plan that provides reimbursement or
indemnification for such care and services; or

(iii) For a nonservice-connected disability
incurred as a result of a motor vehicle accident
in a State that requires automobile accident
reparations insurance.

observation care facility charges; ambulance
and other emergency transportation charges;
and charges for durable medical equipment,
drugs, injectables, and other medical services,
items, and supplies identified by HCPCS Level
II codes. In addition, the charges billed for
prescription drugs not administered during
treatment will be based on VA costs in
accordance with the methodology set forth in §
17.102. Data for calculating actual charge
amounts based on the methodologies set forth
in this section will either be punished in a
notice in the Federal Register or will be posted
on the Internet site of the Veterans Health
Administration Chief Business Office, currently
at http://www.va.gov/cbo, under "Charge
Data." For care for which VA has established a
charge, VA will bill using its most recent
published or posted charge. For care for which
VA has not established a charge, VA will bill
according to the methodology set forth in
paragraph (a)(8) of this section.

(3) Data sources. In this section, data sources
are identified by name. The specific editions of
these data sources used to calculate actual
charge amounts, and information on where
these data sources may be obtained, wilt be
presented along with the data for calculating
actual charge amounts, either in notices in the
Federal Register or on the Internet site of the
Veterans Health Administration Chief Business
Office, currently at http://www.va.gov/cbo,
under "Charge Data."

(2)    Methodologies.    Based    on    the
methodologies set forth in this section, the
charges billed will include the following types
of charges, as appropriate: Acuteinpatient
facility charges; skilled nursing
facility/sub-acute inpatient facility charges;
partial hospitalization facility charges;
outpatient facility charges; physicianand other
professional charges, including professional
charges for anesthesia services and dental
services; pathology and laboratory charges;

(4) Amount of recovery or collection--third
party liability. A third-party payer liable under
a health plan contract has the option of paying
either the billed charges described in this
section or the amount the health plan
demonstrates is the amount it would pay for
care or services furnished by providers other
than entities of the United States for the same
care or services in the same geographic area. If
the amount submitted by the health plan for
payment is less than the amount billed, VA will
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accept the submission as payment, subject to
verification at VA’s discretion in accordance
with this section. A VA employee having
responsibility for collection of such charges
may request that the third party health plan
submit evidence or information to substantiate
the appropriateness of the payment amount
(e.g., health plan or insurance policies, provider
agreements, medical evidence, proof of
payment to other providers in the same
geographic area for the same care and services
VA provided).

(5) Definitions. For purposes of this section:

APC means Medicare Ambulatory Payment
Clnssification.

CMS means the Centers for Medicare and
Medicaid Services.

CPI-U means Consumer Price Index--All
Urban Consumers.

CPT code and CPT procedure code mean
Cut’rent Procedural Terminology code, a
five-digit identifier defined by the American
Medical Association for a specified physician
service or procedure.

DME means Durable Medical Equipment.

DRG means Diagnosis Related Group.

Geographic area means a three-digit ZIP Code
area, where three-digit ZIP Codes are the fh’st
three digits of standard U.S. Postal Service ZIP
Codes.

HCPCS code means a Healthcare Common
Procedure Coding System Level II identifier,
consisting of a letter followed by four digits,
defined by CMS for a specified physician
service, procedure, test, supply, or other
medical service.

ICU means Intensive Care Unit, including
coronary care units.

MDR means Medical Data Research, a medical
charge database published by Ingenix, Inc.

MedPAR means theMedicare Provider
Analysis and Review file.

Non-provider-based means a VA health care
entity (such as a small VA community-based
outpatient clinic) that functions as the
equivalent of a doctor’s office o,r for other
reasons does not meet CMS provider-based
criteria, and, therefore, is not entitled to bill
outpatient facility charges.

Provider-based    means    the    outpatient
department of a VA hospital or any other VA
health care entity that meets CMS
provider-based criteria. Provider-based entities
are entitled to bill outpatient facility charges.

RBRVS means Resource-Based Relative Value
Scale.

RVU means Relative Value Unit.

Unlisted procedures mean procedures, services,
items, and supplies that have not been defined
or specified by the American Medical
Association or CMS, and the CPT and HCPCS
codes used to report such procedures, services,
items, and supplies.

(6) Provider-based and non-provider-based
entities and charges. Each VA health care
entity (medical center, hospital,
community-based outpatient clinic,
independent outpatient clinic, etc.) is
designated as either provider-based or
non-provider-based. Provider-based entities
are entitled to bill outpatient facility charges;
non-provider-based entities are not. The
charges for physician and other professional
services provided at non-provider-based
entities will be billed as professional charges
only. Professional charges for both
provider-based entities and non-provider-based
entities are produced by the methodologies set
forth in this section, with professional charges
for provider-based entities based on facility
practice expense RVUs, and professional
charges for non-provider-based entities based
on non-facility practice expense RVUs.

(7) Charges for medical care or services
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provided by non-VA providers at VA expense.
When medical care or services are furnished at
the expense of the VA by non-VA providers,
the charges billed for such care or services will
be the higher of the charges determined
according to this section, or the amount VA
paid to the non-VA provider.

(8) Charges for medical care or services for
which VA does not have an established charge.
When medical care or services are provided or
furnished at VA expense by either VA or
non-VA providers, and VA does not have an
established charge for such care or services,
then the charges billed for such care or setwices
will be according to the first of the following
subparagraphs that applies:

(i) In the event that a new identifier (DRG,
CPT code, or HCPCS code) is assigned to a
particular type or item of medical care or
service, then until such time as VA establishes
a charge for the new identifier, VA’s charge for
such care or service will be VA’s most recent
established charge for the identifier previously
assigned to that type or item of medical care or
service; otherwise,

(ii) In the event that the medical care or service
is provided or furnished at VA expense by a
non-VA provider, then VA’s charge for such
care or service will be the amount VA paid to
the non-VA provider; otherwise,

(iii) VA’s charges for prosthetic devices and
durable medical equipment will be VA’s actual
cost; otherwise,

(iv) If a Medicare allowed charge amount can
be determined for the care or service, then VA’s
charge will be the Medicare participating
provider allowed charge amount geographically
adjusted using the applicable geographic area
adjustment factors determined pursuant to this
section; otherwise,

(v) If a charge cannot be established under
paragraphs (a)(8)(i) through (iv) of this section,
then VA will not charge for the care or service
under this section.

Page 3

(b) Acute inpatient facility charges. When VA
provides or furnishes acute inpatient services within
the scope of care referred to in paragraph (a)(l) of
this section, acute inpatient facility charges billed
for such services will be determined in accordance
with the provisions of this paragraph. Acute
inpatient facility charges consist of per diem
charges for room and board and for ancillary
services that vary by geographic area and by DRG.
These charges are calculated as follows:

(1) Formula. For each acute inpatient stay, or
portion thereof, for which a particular DRG
assignment applies, the total acute inpatient
facility charge is the sum of the applicable
charges determined pursuant to paragraphs
(b)(t)(i), (ii), and (iii) of this section. For
purposes of this section, standard room and
board days and ICU room and board days are
mutually exclusive: VA will bill either a
standard room and board per diem charge or an
ICU room and board per diem charge, as
applicable, for each day of a given acute
inpatient stay.

(i) Standard room and board charges. Multiply
the nationwide standard room and board per
diem charge determined pursuant to paragraph
(b)(2) of this section by the appropriate
geographic area adjustment factor determined
pursuant to paragraph (b)(3) of this section.
The result constitutes the area-specific standard
room and board per diem charge. Multiply this
amount by the number of days for which
standard room and board charges apply to
obtain the total acute inpatient facility standard
room and board charge.

(ii) ICU room and board charges. Multiply the
nationwide ICU room and board per diem
charge determined pursuant to paragraph (b)(2)
of this section by the appropriate geographic
area adjustment factor determined pursuant to
paragraph (b)(3) of this section. The result
constitutes the area-specific ICU room and
board per diem charge. Multiply this amount
by the number of days for which ICU room and
board per diem charges apply to obtain the total
acute inpatient facility ICU room and board
charge.
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(iii) Ancillary charges. Multiply the
nationwide ancillary per diem charge
determined pursuant to paragraph (b)(2) of this
section by the appropriate geographic area
adjustment factor determined pursuant to
paragraph (b)(3) of this section. The result
constitutes the area-specific ancillary per diem
charge. Multiply this amount by the number of
days of acute inpatient care to obtain the total
acute inpatient facility ancillary charge.

Note to paragraph (b)(l): If there is a change in a
patient’s condition and/or treatment during a single
acute inpatient stay such that the DRG assignment
changes (for example, a psychiatric patient who

_develops a medical or surgical problem), then
calculations of acute inpatient facility charges will
be made separately for each DRG, according to the
number of days of care applicable for each DRG,
and the total acute inpatient facility charge will be
the sum of the total acute inpatient facility charges
for the different DRGs.

(2) Per diem charges. To establish a baseline,
two nationwide average per diem amounts for
each DRG are calculated, one from the
Me.dPAR file and one from the MedStat claims
database, a database of nationwide commercial
insurance claims. Average per diem charges are
calculated based on all available charges,
except for care reported for emergency room,
ambulance, professional, and observation care.
These two data sources may report charges for
two differing periods of time; when this
occurs, the data source charges with the earlier
center date are trended forward to the center
date of the other data source, based on changes
to .the inpatient hospital services component of
the CPI-U. Results obtained from these two
data sources are then combined into a single
weighted average per diem charg~ for each
DRG0 The resulting charge for each DRG is
then separated into its two components, a room
and board component and an ancillary
component, with the per diem charge for each
component calculated by multiplying the
weighted average per diem charge by the
corresponding percentage determined pursuant
to paragraph (b)(2)(i) of this section. The room
and board per diem charge is further
differentiated into a standard room and board

per diem charge and an ICU room and board
per diem charge by multiplying the average
room and board charge by the corresponding
DRG-specific ratios determined pursuant to
paragraph (b)(2)(ii) of this section. The
resulting per diem charges for standard room
and board, ICU room and board, and ancillary
services for each DRG are then each multiplied
by the final ratio determined pursuant to
paragraph (b)(2)(iii) of this section to reflect
the nationwide 80th percentile charges.
Finally, the resulting amounts are each trended
forward from the center date of the trended
data sources to the effective time period for the
charges, as set forth in paragraph (b)(2)(iv) of
this section. The results constitute the
nationwide 80th percentile standard room and
board, ICU room and board, and ancillary per
diem charges.

(i) Room and board charge and ancillary charge
component percentages. Using only those
cases from the MedPAR file for which a
distinction between room and board charges
and ancillary charges can be determined, the
percentage of the total charges for room and
board compared to the combined total charges
for room and board and ancillary services, and
the percentage of the total charges for ancillary
services compared to the combined total
charges for room and board and ancillary
services, are calculated by DRG.

(ii) Standard room and board per diem charge
and ICU room and board per diem charge
ratios. Using only those cases from the
MedPAR file for which a distinction between
room and board and ancillary charges can be
determined, overall average per diem room and
board charges are calculated by DRG. Then,
using the same cases, an average standard room
and board per diem charge is calculated by
dividing total non-ICU room and board charges
by total non-ICU room and board days.
Similarly, an average ICU room and board per
diem charge is calculated by dividing total ICU
room and board charges by total ICU room and
board days. Finally, ratios of standard room
and board per diem charges to average overall
room and board per diem charges are
calculated by DRG, as are ratios of ICU room
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and board per diem charges to average overall
room and board per diem charges.

(iii) 80th percentile. Using cases from the
MedPAR file with separately identifiable
semi-private room rates, the ratio of the
day-weighted 80th percentile semi-private
room and board per diem charge to the average
semi-private room and board per diem charge
is obtained for each geographic area. The
geographic area-based ratios are averaged to
obtain a final 80th percentile ratio.

(iv) Trending forward. 80th percentile charges
for each DRG, obtained as described in
paragraph (b)(2) of this section, are trended
forward based on changes to the inpatient
hospital services component of the CPI-U.
Actual CPI-U changes are used from the center
date of the trended data sources through the
latest available month as of the time the
calculations are performed. The three-month
average annual trend rate as of the latest
available month is then held constant to the
midpoint of the calendar year in which the
charges are primarily expected to be used. The
projected total CPI-U change so obtained is
then applied to the 80th percentile charges.

(3) Geographic area adjustment factors. For
each geographic area, the average per diem
room and board charges and ancillary charges
from the MedPAR file are calculated for each
DRG. The DRGs are separated into two
groups, surgical and non-surgical. For each of
these groups of DRGs, for each geographic
area, average room and board per diem charges
and ancillary per diem charges are calculated,
weighted by nationwide VA discharges and by
average lengths of stay from the combined
MedPAR file and MedStat claims database.
This results in four average per diem charges
for each geographic area: room and board for
surgical DRGs, ancillary for surgical DRGs,
room and board for non-surgical DRGs, and
ancillary for non-surgical DRGs. Four
corresponding national average per diem
charges are obtained from the MedPAR file,
weighted by nationwide VA discharges and by
average lengths of stay from the combined
MedPAR file and MedStat claims database.

Four geographic area adjustment factors are
then calculated for each geographic area by
dividing each geographic area average per
diem charge by the corresponding national
average per diem charge.

(c) Skilled nursing facility/sub-acute inpatient
facility charges. When VA provides or furnishes
skilled nursing/sub-acute inpatient services within
the scope of care referred to in paragraph (a)(l) of
this section, skilled nursing facility/sub-acute
inpatient facility charges billed for such services
will be determined in accordance with the
provisions of this paragraph. The skilled nursing
facility/sub-acute inpatient facility charges are per
diem charges that vary by geographic area. The
facility charges cover care, including room and
board, nursing care, pharmaceuticals, supplies, and
skilled rehabilitation services (e.g., physical
therapy, inhalation therapy, occupational therapy,
and speech-language pathology), that is provided in
a nursing home or hospital inpatient setting, is
provided under a physician’s orders, and is
performed by or under the general supervision of
professional personnel such as registered nurses,
licensed practical nurses, physical therapists,
occupational     therapists,      speech-language
pathologists, and audiologists. These charges are
calculated as follows:

(1) Formula. For each stay, multiply the
nationwide per diem charge determined
pursuant to paragraph (c)(2) of this section by
the appropriate geographic area adjustment
factor determined pursuant to paragraph (e)(3)
of this section. The result constitutes the
area-specific per diem charge. Finally,
multiply the area-specific per diem charge by
the number of days of care to obtain the total
skilled nursing facility/sub-acute inpatient
facility charge.

(2) Per diem charge. To establish a baseline, a
nationwide average per diem billed charge is
calculated based on charges reported in the
MedPAR skilled nursing facility file. For this
purpose, the following MedPAR .charge
categories are included: room and board
(private, semi-private, and ward), physical
therapy, occupational therapy, inhalation
therapy, speech-language pathology, pharmacy,
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Code of Federal Regulations Currentness
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency
(Refs & Annos)

"~ Subchapter C. Air Programs
~ Part 50. National Primary and
Secondary Ambient Air Quality Standards
(Refs & Annos)

some cases, it may be appropriate to
exclude these data in whole or part
because they could result in inappropriate
values to compare with the levels of the PM

2.5 NAAQS. In other cases, it may be
more appropriate to retain the data for
comparison with the levels of the PM:z.5
NAAQS and then for EPA to formulate the
appropriate regulatory response.

-* Appendix      N      to      Part
50-Interpretation of the National
Ambient Air Quality Standards for
PMz.5

1. General

(a) This appendix explains the data
handling conventions and computations
necessary for determining when the annual
and 24-hour primary and secondary
national ambient air quality standards
(NAAQS) for PM2.5 specified in § 50.7

and § 50.13 of this part are met. PM2.s,
defined as particles with an aerodynamic
diameter less than or equal to a nominal
2.5 micrometers, is measured in the
ambient air by a Federal reference method
(FRM) based on appendix L of this part, as
applicable, and designated in accordance
with part 53 of this chapter, or by a Federal
equivalent method (FEM) designated in
accordance with part 53 of this chapter, or
by an Approved Regional Method (ARM)
designated in accordance with part 58 of
this chapter. Data handling and
computation procedures to be used in
making comparisons between reported PM

2.5 concentrations and the levels of the PM

2.5 NAAQS are specified in the following
sections.

(b) Data resulting from exceptional events,
for example structural fires or high winds,
may be given special consideration. In

(c) The terms used in this appendix are
defined as follows:

Annual mean refers to a weighted
arithmetic mean, based on quarterly
means, as defined in section 4.4 of this
appendix.

Creditable samples are samples that are
given credit for data completeness. They
include valid samples collected on
required sampling days and valid
"make-up" samples taken for missed or
invalidated samples on required sampling
days.

Daily values for PM2.5 refers to the

24-hour average concentrations of PM2.5
calculated (averaged from hourly
measurements) or measured from midnight
to midnight (local standard time) that are
used in NAAQS computations.

Designated monitors are those monitoring
sites designated in a State or local agency
PM Monitoring Network Description in
accordance with part 58 of this chapter.

Design values are the metrics (i.e.,
statistics) that are compared to the
NAAQS levels to determine compliance,
calculated as shown in section 4 of this
appendix:

(1) The 3-year average of annual means for
a single monitoring site or a group of
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monitoring sites (referred to as the "annual
standard design value"). If spatial
averaging has been approved by EPA for a
group of sites which meet the criteria
specified in section 2(b) of this appendix
and section 4.7.5 of appendix D of 40 CFR
part 58, then 3 years of spatially averaged
annual means will be averaged to derive
the annual standard design value for that
group of sites (further referred to as the
"spatially averaged annual standard design
value"). Otherwise, the annual standard
design value will represent the 3-year
average of annual means for a single site
(further referred to as the "single site
annual standard design value").

(2) The 3-year average of annual 98th
percentile 24-hour average values recorded
at each monitoring site (referred to as the
"24-hour standard design value").

Extra samples are non-creditable samples.
They are daily values that do not occur on
scheduled sampling days and that can not
be used as make-ups for missed or
invalidated scheduled samples. Extra
samples are used in mean calculations and
are subject to selection as a 98th percentile.

Make-up samples are samples taken to
supplant missed or invalidated required
scheduled samples. Make-ups can be
made by either the primary or the
collocated instruments. Make-up samples
are eithertaken before the next required
sampling day or exactly one week after the
missed (or voided) sampling day. Also, to
be considered a valid make-up, the
sampling must be administered according
to EPA guidance.

98th percentile is the daily value out of a
year of PM2.5 monitoring data below
which 98 percent of all daily values fall.

Year refers to a calendar year.

2.0 Monitoring Considerations.

(a) Section 58.30 of this chapter specifies

which monitoring locations are eligible for
making comparisons with the PM25
standards.

(b) To qualify for spatial averaging,
monitoring sites must meet the criterion
specified in section 4.7.5 of appendix D of
40 CFR part 58 as well as the following
requirements:

(1) The annual mean concentration at each
site shall be within 10 percent of the
spatially averaged annual mean.

(2) The daily values for each site pair
among the 3-year period shall yield a
correlation coefficient of at least 0.9 for
each calendar quarter.

(3) All of the monitoring sites should
principally be affected by the same major
emission sources of PM2.5. For example,
this could be demonsta-ated by site-specific
chemical speciation profiles conftrming all
major component concentration averages
to be within 10 percent for each calendar
quarter.

(4) The requirements in paragraphs (b)(l)
through (3) of this section shall be met for
3 consecutive years in order to produce a
valid spatially averaged annual standard
design value. Otherwise, the individual
(single) site annual standard design values
shall be compared directly to the level of
the annual NAAQS.

(c) Section 58.12 of this chapter specifies
the required minimum frequency of
sampling for PM2.5. Exceptions to the

specified sampling frequencies, such as a
reduced frequency during a season of
expected low concentrations (i.e.,
"seasonal sampling"), are subject to the
approval of EPA. Annual 98th percentile
values are to be calculated-according to
equation 6 in section 4.5 of this appendix
when a site operates on a "seasonal
sampling" schedule.

3.0 Requirements for Data Used for Comparisons
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Effective: [See Text Amendmentsl

Code of Federal Regulations Currentness
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency
(Refs & Annos)

~ Subchapter C. Air Programs
"~ Part 75. Continuous Emission
Monitoring (Refs & Annos)

-~Appendix C to Part 75-Missing
Data Estimation Procedures

1. Parametric Monitoring Procedure for Missing SO
1 Concentration or NOx

Emission Rate Data

1.1 Applicability

The owner or operator of any affected unit
equipped with post-combnstion SO2 or NOx
emission controls and SO2 pollutant

concentration monitors and/or NOx continuous
emission motfitoring systems at the inlet and
outlet of the emission control system may apply
to the Administrator for approval and
certification of a parametric, empirical, or
process simulation method or model for
calculating substitute data for missing data
periods. Such methods may be used to
parametrically estimate the removal efficiency
of the SO2 of postcombustion NO× emission

controls which, with the mo~titored inlet
concentration or emission rate data, may be
used to estimate the average concentration of
SO2 emissions or average emission rate of NOx
discharged to the atmosphere. After approval

by the Administrator, such method or model
may be used to for filling in missing SO2
concentration or NO~ emission rate data when

data from the outlet SO2 pollutant

concentration monitor or outlet NOx
continuous emission monitoring system have
been reported with an annual monitor data
availability of 90.0 percent or more.

Base the empirical and process simulation
methods or models on the fundamental
chemistry and engineering principles involved
in the treatment of pollutant gas. On a
case-by-case basis, the Administrator may
pre-certify commercially available process
simulation methods and models.

1.2 Petition Requirements

Continuously monitor, determine, and record
hourly averages of the estimated SO2 or NOx
removal efficiency and of the parameters
specified below, at a minimum. The affected
facility shall supply additional parametric
information where appropriate. Measure the SO

2 concentration or NOX emission rate, removal
efficiency of the add-on emission controls, and
the parameters for at least 2160 unit operating
hours. Provide information for all expected
operating conditions and removal effieieneies.
At least 4 evenly spaced data points are
required for a valid hourly average, except
during periods of calibration, maintenance, or
quality assurance activities, during which 2
data points per hour are sufficient. The
Administrator will review all applications on a
case-by-case basis.

1.2.1 Parameters for Wet Flue Gas
Desulfurization System

1.2.1.1 Number of scrubber modules in
operation.

1.2.1.2 Total slurry rate to each scrubber
module (gal per min).

1.2.l.3 In-line absorber pH of each scrubber
module.

1.2.1.4 Pressure differential across each
scrubber module (inches of water column).

1.2.1.5 Unit load (MWe).
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1.2.1.6 Inlet and outlet SO2 concentration as
determined by the monitor or missing data
substitution procedures.

1.2.1.7 Percent solids in slurry for each
scrubbermodule.

1.2.1.8 Any other parameters necessary to
verify scrubber removal efficiency, if the
Administrator determines the parameters above
are not sufficient.

1.2.4 Parameters for Post-Combustion NOx
Emission Controls

1.2.4.l Inlet air flow rate to the unit (boiler)
(mcffhr).

1.2.4.2 Excess oxygen concentration of flue gas
at stack outlet (percent).

1.2.4.3 Carbon monoxide concentration of flue
gas at stack outlet (ppm).

1.2.2 Parameters for Dry Flue Gas
Desulfurization System

1.2.4.4 Temperature of flue gas at outlet of the
unit (degreesF).

1.2.2.1 Number of scrubber modules in
operation.

1.2.2.2 Atomizer slurry flow rate to each
scrubber module (gal per rain).

1.2.2.3 Inlet and outlet temperature for each
scrubber module (degreesF).

1.2.2.4 Pressure differential across each
scrubber module (inches of water column).

1.2.2.5 Unit load (MWe).

1.2.2.6 Inlet and outlet SO2 concentration as
determined by the monitor or missing data
substitution procedures.

1.2.2.7 Any other parameters necessary to
verify scrubber removal efficiency, if the
Administrator determines the parameters above
are not sufficient.

1.2.3 Parameters for Other Flue Gas Desulfurization
Systems

If SO2 control tectmo[ogies other than wet or
dry lime or limestone scrubbing are selected for
flue gas desulfurization, a corresponding
empirical correlation or process simulation
parametric    method    using    appropriate
parameters may be developed by the owner or
operator of the affected unit, and then reviewed
and approved or modified by the Administrator
on a case-by-case basis.

1.2.4.5 Inlet and outlet NOx emission rate as

determined by the NOx continuous emission
monitoring system or missing data substitution
procedures.

1.2.4.6 Any other parameters specific to the
emission reduction process necessary to verify
the NOx control removal efficiency, (e.g.,
reagent feedrate in gal/mi).

1.3 Correlation of Emissions With Parameters

Establish a method for Correlating hourly
averages of the parameters identified above
with the percent removal efficiency of the SO2
or post-combustion NOx emission controls
under varying unit operating loads. Equations
1-7 in § 75.15 may be used to estimate the
percent removal efficiency of the SO2 emission
controls on an hourly basis.

Each parametric data substitution procedure
should develop a data correlation procedure to
verify the performance of the SO2 emission

controls or post-combustion NO,~ emission

controls, along with the SO2 pollutant

concentration monitor and NOx continuous
emission monitoring system values for varying
unit load ranges.

For NOx emission rate data, and wherever the
performance of the emission controls varies
with the load, use the load range procedure
provided in section 2.2 of this appendix.

1.4 Calculations
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1.4.1 Use the following equation to calculate
substitute data for filling in missing (outlet) SO

2 pollutant concentration monitor data.

Mo = I¢ (l-E)

(Eq. C-1)

where,

Mo = Substitute data for outlet SO2 concentration,
ppm.

Recorded inlet SO2 concentration, ppm.

E = Removal efficiency of SO2 emission controls as
determined by the correlation procedure
described in section 1.3 of this appendix.

1.4.2 Use the following equation to calculate
substitute data for filling in missing (outlet) NO

emission rote data.X

Mo = Ic (I-E)

(~. c-2)

Mo = Substitute data for outlet NOx emission rate,
lb/mmBtu.

Recorded inlet NOx emission rate, Ib/mmBtu.

E = Removal efficiency of post-combustion NOx
emission controls determined by the correlation
procedure described in section 1.3 of this
appendix.

1.5 Missing Data

1.5.1 If both the inlet and the outlet SO2
pollutant    concentration    monitors    are
unavailable simultaneously, use the maximum
inlet SO2 concentration recorded by the inlet

SO2 pollutant concentration monitor during the
previous 720 quality assured monitor operating
hours to substitute for the inlet SO2
concentration in Equation C-l of this appendix.
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1.5.2 If both the inlet and outlet NOx
continuous emission monitoring systems are
unavailable simultaneously, use the maximum
inlet NOx emission rate for the corresponding

unit load recorded by the NOx continuous
emission monitoring system at the inlet during
the previous 2160 quality assured monitor
operating hours to substitute for the inlet NOx
emission rate in Equation C-2 of this Appendixl

1.6 Application

Apply to the Administrator for approval and
certification of the parametric substitution
procedure for filling in missing SO2

concentration or NOx emission rate data using
the established criteria and information
identified above. DO not use this procedure
until approved by the Administrator.

2. Load-based Procedure for Missing Flow Rate, NOx Concentration, and NOx

Emission Rate Data

2.1 Applicability

This procedure is applicable for data from all
affected units for use in accordance with the
provisions of this part to provide substitute data
for volumetric flow rate (scfh), NOx emission

rate (in lb/mmBtu) from NOx-diluent
continuous emission monitoring systems, and
NOx concentration data (in ppm) from NOx
concentration monitoring systems used to
determine NOx mass emissions.

2.2 Procedure

2.2.1 For a single unit, establish ten operating
load ranges defined in terms of percent of the
maximum hourly average gross load of the unit,
in gross megawatts (MWge), as shown in Table
C-I. (Do not use integrated hourly gross load in
MW-hr.) For units sharing a common stack
monitored with a single flow monitor, the load
ranges for flow (but not for NOx) may be
broken down into 20 operating load ranges in
increments of 5.0 percent of the combined
maximum hourly average gross load of all units
utilizing the common stack. If this option is
selected, the txventieth (uppermost) operating
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load range shall include all values greater than
95.0 percent of the maximum hourly average
gross load. For a cogenerating unit or other
unit at which some portion of the heat input is
not used to produce electricity or for a unit for
which hourly average gross load in MWge is
not recorded separately, use the hourly gross
steam load of the unit, in pounds of steam per
hour at the measured temperature (degreesF)
and pressure (psia) instead of MWge. Indicate
a change in the number of load ranges or the
units of loads to be used in the precertification
section of the monitoring plan.

Page 4

Table C-l.--Definition of Operating Load Ranges for Load-based Substitution

Data Procedures

Operating load range Percent of

maximum

hourly gross

load or

maximum
hourly gross

steam load

(percent)

i ........................................................................ 0-I0

2 ............................................................. >10-20

3 ............................................................. >20-30

4 ............................................................. >30-40

5 ............................................................. >40-50

6 ............................................................. >50-60

7 ............................................................. >60-70

8 ............................................................. >70-80
9 ............................................................. >80-90

10 ......... " ................................................... >90

2.2.2 Beginning with the first hour of unit
operation after installation and certification of
the flow monitor or the NOx-diluent
continuous emission monitoring system (or a
NOx concentration monitoring system used to
determine NOx mass emissions, as defined in §

75.71(a)(2)), for each hour of unit operation
record a number, 1 through 10, (or 1 through
20 for flow at common stacks) that identifies
the operating load range corresponding to the

integrated hourly gross load of the unit(s)
recorded for each unit operating hour.

2.2.3 Beginning with the first hour of unit
operation after installation and certification of
the flow monitor or the NOx-diluent
continuous emission monitoring system (or a
NO× concentration monitoring system used to

determine NOx mass emissions, as defined in §
75.71(a)(2)) and continuing thereafter, the data
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acquisition and handling system must be
capable of calculating and recording the
following information for each unit operating
hour of missing flow or NOx data within each
identified load range during the shorter of: (a)
the previous 2,160 quality assured monitor
operating hours (on a rolling basis), or (b) all
previous quality assured monitor operating
hours.

2.2.3.1 Average of the hourly flow rates
reportedby a flow monitor, in scfh.

2.2.3.2 The 90th percentile value of hourly
flow rates, in scfh.

2.2.3.3 The 95th percentile value of hourly
flow rates, in seth.

2.2.3.4 The maximum value of hourly flow
rates, in scfh.

emission monitoring system data averages,
maximum values, and percentile values
determined by this procedure using bias
adjusted values in the load ranges.

2.2.5 When a bias adjustment is necessary for
the flow monitor and/or the NOx-diluent
continuous emission monitoring system (and/or
the NOx concentration monitoring system used

to determine NOx mass emissions, as defined
in § 75.71(a)(2)), apply the adjustment factor to
all monitor or continuous emission monitoring
system data values placed in the load ranges.

2.2.6 Use the calculated monitor or monitoring
system data averages, maximum values, and
percentile values to substitute for missing flow
rate and NOx emission rate data (and where
applicable, NOx concentration data) according
to the procedures in subpart D of this part.

2.2.3.5 Average of the hourly NOx emission

rate, in lb/mmBtu, reported by a NOx
continuous emission monitoring system.

3. Non-load-based Procedure for Missing Flow
Rate, NOx Concentration, and

NOx Emission Rate Data (Optional)

2.2.3.6 The 90th percentile value of hourly NO

x emission rates, in lb/mmBtu.

2.2.3.7 The 95th percentile value of hourly NO

x emission rates, in lb/mmBtu.

2.2.3.8 The maximum value of hourly NOx
emission rates, in lb/mmBtu.

2.2.3.9 Average of the hourly NOx pollutant

concentrations, in ppm, reported by a NO×
concentration monitoring system used to
determine NOx mass emissions, as defined in §

75.71(a)(2).

2.2.3.10 The 90th percentile value of hourly NO

x pollutant concentration, in ppm.

2.2.3.1 l The 95th percentile value of hourly NO

x pollutant concentration, in ppm.

2.2.3.12 The maximum value of hourly NOx
pollutant concentration, in ppm.

2.2.4 Calculate all monitor or continuous

3. I Applicability

For affected units that do not produce electrical
output in megawatts or thermal output in klbhar
of steam, this procedure may be used in
accordance with the provisions of this part to
provide substitute data for volumetric flow rate
(scfh), NOx emission rate (in lb/mmBtu) from

NOx-diluent continuous emission monitoring

systems, and NOx concentration data (in ppm)

from NOX concentration monitoring systems

used to determine NOx mass emissions.

3.2 Procedure

3.2.1 For each monitored parameter (flow rate,
NOx emission rate, or NOx concentration),

establish at least two, but no more than ten
operational bins, corresponding to various
operating conditions and parameters (or
combinations of these) that affect volumetric
flow rate or NO× emissions. Include a
complete description of each operational bin in
the hardcopy portion of the monitoring plan
required under § 75.53(e)(2), identifying the
unique combination of parameters and
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