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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel of record

certifies as follows:

A. Parties and Amici

1. Parties, Intervenors, and Amicus Curiae Who Appeared in the
District Court

The requirement to identify parties, intervenors and amici who appeared

below is inapplicable because D.C. Circuit Case No. 05-1097 (along with the

consolidated cases) is not an appeal from the ruling of a district court.

2.    Parties to These Cases

Petitioners in Case No. 05-1097 and the consolidated cases can be divided

into four different groups: State and Local Government Petitioners, Tribal

Petitioners, Environmental Petitioners, and Industry Petitioners. State and Local

Government Petitioners include the States of New Jersey, California, Connecticut,

Delaware, Illinois, Maine, Massachusetts, Minnesota, New Hampshire, New

Mexico, New York, Rhode Island, Vermont, Wisconsin, the Michigan Department

of Environmental Quality, the Pennsylvania Department of Environmental Quality,

and the Mayor and City of Baltimore. Tribal Petitioners include the National

Congress of American Indians, Bay Mills Indian Community, Grand Traverse

Band of Ottawa and Chippewa Indians, Jamestown S’Klallam Tribe, Lac Courte



Oreilles Band of Lake Superior Chippewa Indians, Little River Band of Ottawa

Indians, Little Traverse Bay Bands of Odawa Indians, Lower Elwha Klallam Tribe,

Lummi Nation, Minnesota Chippewa Tribe, Nisqually Tribe and Swinomish Indian

Tribal Community. Environmental Petitioners include Adirondack Mountain

Club, American Nurses Association, American Public Health Association,

American Academy of Pediatrics, Chesapeake Bay Foundation, Inc., Conservation

Law Foundation, Environmental Defense, National Wildlife Federation, Natural

Resources Defense Council, the Ohio Environmental Council, Physicians for

Social Responsibility, Sierra Club, United States Public Interest Research Group,

and Waterkeeper Alliance, Inc. Industry Petitioners include Alaska Industrial

Development and Export Authority, American Coal for Balanced Mercury

Regulation, Alabama Coal Association, ARIPPA, Coal Operators and Associates

of Kentucky, Maryland Coal Association, Ohio Coal Association, Pennsylvania

Coal Association, Southern Montana Electric Generation & Transmission

Cooperative, Inc., United Mine Workers of America, Utility Air Regulatory Group,

Virginia Coal Association, and West Virginia Coal Association.

Respondent is the United States Environmental Protection Agency.

Intervenors in support of the respondent include the States of Alabama,

Indiana, Kansas, Nebraska, North Dakota, South Dakota and Wyoming, along with

industry groups Cinergy Corp., Edison Electric Institute, Florida Power and Light
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Co., National Mining Association, NRG Energy, Inc., PPL Corporation, Producers

for Electric Reliability, PSEG Fossil LLC, and WEST Associates.

3. Amicus Curiae in These Cases

Washington Legal Foundation is participating as amicus curiae.

4.    Circuit Rule 26.1 Disclosures for NCAI and the Treaty Tribes

National Congress of American Indians ("NCAI") is the oldest and largest

national organization addressing American Indian interests, representing more than

250 Indian tribes and Alaskan Native villages. NCAI has no parent corporations,

and no publicly held corporation owns 10% or more of stock in NCAI.

The Bay Mills Indian Community, Grand Traverse Band of Ottawa and

Chippewa Indians, Jamestown S’Klallam Tribe, Lac Courte Oreilles Band of Lake

Superior Chippewa Indians, Little River Band of Ottawa Indians, Little Traverse

Bay Bands of Odawa Indians, Lower Elwha Klallam Tribe, Lummi Nation,

Minnesota Chippewa Tribe, Nisqually Tribe and Swinomish Indian Tribal

Community (the "Treaty Tribes") are tribal governments that are exempt from

Fed. R. App. P. 26.1 (a).

B. Rulings Under Review

Petitioners in these consolidated cases seek review of three final agency

actions under the Clean Air Act, which address mercury emissions from electric

utility steam generating units. These rules are: (1) "Revisions of December 2000
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Regulatory Finding on the Emissions of Hazardous Air Pollutants from Electric

Utility Steam Generating Units and the Removal of Coal- and Oil-Fired Electric

Utility Steam Generating Units From the section 112(c) List" ("the Section 112(n)

Revision Rule"), 70 Fed. Reg. 15,994 (March 29, 2005) (Government Petitioners’

Addendum, Tab 9); (2) "Standards of Performance for New and Existing

Stationary Sources: Electric Utility Steam Generating Units" ("CAMR"), 70 Fed.

Reg. 28,606 (May 18, 2005) (Govemment Petitioners’ Addendum, Tab 10); and

(3) "Revision of December 2000 Clean Air Act Section 122(n) Finding Regarding

Electric Utility Steam Generating Units; and Standards of Performance for New

and Existing Electric Utility Steam Generating Units: Reconsideration, Final

Rule" ("Reconsideration Rule"), 71 Fed. Reg. 33,388 (June 9, 2006) (Government

Petitioners’ Addendum, Tab 13).

C. Related Cases

The matter on review has not been previously heard in this or any other

court. There are no related cases currently pending in this court or any other court

of which counsel is aware.
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GLOSSARY OF ACRONYMS AND ABBREVIATIONS

Pursuant to D.C. Circuit Rule 28(a)(3), the following is a glossary of

acronyms and abbreviations used in this brief:

CAA: Clean Air Act

EPA:

FCR:

GLIFWC:

IDI:

MACT:

NAS:

Clean Air Mercury Rule

United States Environmental Protection Agency

fish consumption rate

Great Lakes Intertribal Fish and Wildlife Commission

hazardous air pollutant

index of daily intake

maximum achievable control technology

National Academy of Sciences

RfD: reference dose



JURISDICTIONAL STATEMENT

Agency. Respondent EPA has jurisdiction to issue regulations

implementing the CAA. 42 U.S.C. §§ 7601(a)(1), 7412(n)(1)(A), 7411.

Court of Appeals. The CAA grams this Court exclusive jurisdiction to

review EPA’s decision to promulgate "any standard of performance or

requirement" under section 111 of the Act, or "any other nationally applicable

regulations." 42 U.S.C. § 7607(b). Thus, this Court possesses jurisdiction over the

Tribal Petitioners’ challenge to EPA’s refusal to regulate coal-fired utilities under

section 112 of the CAA, its issuance of standards of performance for new and

existing coal-fired utilities under section 111, and its final action on

reconsideration of these regulations.

Timeliness. The Reconsideration Rule was published in the Federal

Register on June 9, 2006. The Tribal Petitioners filed a petition for review on June

22, 2006, within the required 60-day time period.



STATEI~IENT OF ISSUES

This case centers on whether EPA’s Rule regulating mercury emissions by

coal-fired utilities under section 111 of the CAA rather than under section 112

violates the CAA and the APA. Tribal Petitioners present the following issues:

1.    In determining whether regulation of mercury emissions from utilities

is "appropriate and necessary" under section 112, was EPA required to give due

consideration to tribal treaty fishing rights, which are the supreme law of the land?

2.    Was EPA’s utter failure to consider and comply with the Tribal

Petitioners’ treaty fishing rights in making its section 112 determination a violation

of that section, and also arbitrary and capricious under the APA?

3.    Can EPA’s gross underestimation of the effects of mercury

contamination on tribal fishers justify its failure to consider tribal fishing rights in

making its section 112 determination, and does that underestimation also render

the Rule arbitrary and capricious under the APA?

-2-



STATUTES AND REGULATIONS

Relevant tribal treaties, along with the governing sections of the CAA, are

found in the addendum.

STATEMENT OF FACTS

A. Tribal Treaty Fishing Rights

Each of the Petitioner Tribes is party to one or more treaties with the United

States securing the fishing rights that they have exercised since time immemorial.

See, e.g, Treaty of Point No Point, 12 Stat. 933; Treaty of Point Elliott, 12 Stat.

927; Treaty of Medicine Creek, 10 Stat 1132; 1854 Treaty with the Chippewas, l0

Stat. 1109; 1842 Treaty with the Chippewa, 7 Stat. 591; 1837 Treaty with the

Chippewa, 7 Stat. 536; 1836 Treaty of Washington, 7 Stat. 491. The treaties

reserve the Tribes’ aboriginal rights to take fish throughout their fishing areas in

exchange for the Tribes’ cessions of vast portions of what is now the United States.

See, e.g., Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 200

(1999) (upholding continued vitality of Mille Lacs Band’s treaty fishing rights

secured under 1837 and 1842 treaties with the Chippewa). With respect to each of

the Petitioner Tribes, it is no exaggeration to say that they "viewed a guarantee of

permanent fishing rights as an absolute predicate to entering into a treaty." U.S.v.

lVashington, 873 F. Supp. 1422, 1437 (W.D. Wash. 1994), rev ’d inpart on other

grounds, 135 F.3d 618, as amended 157 F.3d 630 (9th Cir. 1998). And as
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explained in detail in Part I(A) infra, the fishing rights they secured by treaty are

the supreme law of the land, and have been consistently and expansively enforced

by the federal courts.

B. EPA’s Regulation of Mercury from Power Plants

1.    The 1990 Amendments to the Clean Air Act

The Clean Air Act of 1970 directed EPA to create a list of hazardous air

pollutants ("HAPs") that should be regulated because they might cause or

contribute to an increase in mortality or serious illness. See Pub. L. No. 91-604, 84

Stat. 1676, 1685 (1970). For such pollutants, EPA had to establish emissions

standards that provided for "an ample margin of safety to protect the public

health." Id. Over the next 20 years, however, EPA listed only eight HAPs, and

established emissions standards for only some sources of these pollutants. S. Rep.

No. 228, 101st Cong., 1st Sess. 131 (1989) (State and Industry Addendum, Tab 7);

H.R. Rep. No. 490(I), 101st Cong., 2d Sess. 322 (1990) (Governor Petitioners’

Addendum, Tab 15).

Dissatisfied with EPA’s slow progress, Congress passed comprehensive

amendments to the CAA (the "1990 Amendments"). See Pub. L. No. 101-549, 104

Stat. 2399, 2531-84 (1990). Those amendments established an initial list of 189

HAPs and directed EPA to publish a list of categories of major and area sources

that emit these listed pollutants. 42 U.S.C. § 7412(b) & (c). For each category,
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EPA had to promulgate technology-based emissions standards attainable through

use of"maximum achievable control technology" ("MACT" standards). 42 U.S.C.

§ 7412(d)(1).

Mercury, a dangerous neurotoxin, was one of eight HAPs originally

designated by EPA under the CAA of 1970. But emissions standards for the

largest domestic source of mercury emissions - electric utility steam generating

units ("Utility Units") - were never established. Section 112(n) of the 1990

Amendments required that certain studies be conducted to determine the public

health hazards and environmental effects of mercury emitted by Utility Units and

other sources. Afterwards, EPA was required to regulate utilities under section

112 (by imposing MACT emissions standards) if it determined that it was

"appropriate and necessary" to do so. 42 U.S.C. § 7412(n)(1).

2.    Results of the Congressionally Mandated Studies

In December 1997, EPA released the "Mercury Study Report to Congress."

("Mercury Study"). In February 1998, EPA released its "Study of Hazardous Air

Pollutant Emissions from Electric Utility Steam Generating Units - Final Report to

Congress" ("Utility Study"). And finally, in July 2000, the National Academy of

Sciences completed its study on the "Toxicological Effects of Methylmercury"

("NAS Study"). Collectively, these studies concluded that fish consumption is the

main pathway for human exposure to mercury, and that current levels of
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methylmercury in fish pose serious health risks. In fact, the Mercury Study

estimated that approximately 9% of the general population exceeds the reference

dose ("RID") - EPA’s health-based standard - for the neurotoxin. JA209

(Mercury Study, Vol. IV at ES-3).~

The Mercury Study also noted that Native Americans face the greatest risk

of mercury poisoning, because as a sub-population, they consume the greatest

quantities of fish. EPA could not fully quantify the extent of this risk. Still,

regional data indicated that a large portion of this sub-population was likely being

exposed to unsafe levels of mercury. For example, a study of Ojibwe tribal

members in the Great Lakes region indicated that 16% of the individuals surveyed

had blood mercury levels that were between four and ten times the RfD. JA210,

215,217 (Mercury Study, Vol. IV at ES-4, 6-5, 6-7) (discussing the 1997

Gerstenberger study). See also id. (noting that mean blood mercury levels for

certain Native American tribes may be over three times the RID).

Ultimately, the Mercury Study concluded that because Native Americans

were the most at-risk, additional research should be conducted to determine their

actual fish consumption rates before their methylmercury exposure could be

EPA inadvertently failed to include Volume IV of the Mercury Study on the
administrative record index. This volume is included in the administrative
record, however, and its Legacy Docket number is cited herein.
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reasonably estimated. Validation of such estimates through analysis of blood

mercury concentrations or hair mercury concentrations was also recommended.

JA115 (Mercury Study, Vol. I at 0-3); JA221 (Mercury Study, Vol. IV at 7-3).

3. The December 2000 Listing Rule and EPA’s Subsequent
Proposals

In December 2000, after reviewing the results of the studies, EPA concluded

that it was "appropriate and necessary" to regulate coal- and oil-fired Utility Units

under section 112 of the CAA (the "December 2000 Listing Rule"). Regulatory

Finding on the Emissions of Hazardous Air Pollutants From Electric Utility Steam

Generating Units, 65 Fed. Reg. 79,825 (December 20, 2000) (Government

Petitioners’ Addendum, Tab 5). Consequently, Utility Units were added to the list

of source categories under section 112(c) of the CAA, and EPA indicated that it

would develop MACT emissions standards for these sources.

Rather than promulgate those standards, however, EPA subsequently

reopened its section 112 determination. In January 2004, EPA proposed "revising"

the December 2000 Listing Rule by removing coal- and oil-fired utilities from the

section 112(c) list and instead issuing final standards of performance under section

111. Proposed National Emission Standards for Hazardous Air Pollutants; and, in

the Alternative, Proposed Standards of Performance for New and Existing

Stationary Sources: Electric Utility Steam Generating Units, 69 Fed. Reg. 4,652
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(January 30, 2004) (Government Petitioners’ Addendum, Tab 7). Section 111

mandates less rigorous standards, requiring only that emissions limitations reflect

the "best system of emission reduction, which (taking into account the cost of

achieving such reduction, any non-air quality health and environmental impacts

and energy requirements), the Administrator determines has been adequately

demonstrated." 42 U.S.C. § 741 l(a)(1).

Indian tribes throughout the country were deeply concerned by the EPA’s

new proposal and submitted extensive public comments. See, e.g., JA779-842

(FCPC Comment Report) (containing 52-pages of comments, along with a 57-page

expert report). These comments stated that the most stringent emissions

limitations permitted under the CAA should be imposed on Utility Units, because

current levels of methylmercury in fish are impermissibly impairing federally

protected treaty rights to take fish for subsistence and commercial purposes.

On March 29, 2005, EPA adopted the section 112(n) Revision Rule, which

removed coal- and oil-fired utilities from the section 112(c) list. On May 18, 2005,

EPA finalized the CAMR, which established final standards of performance for

coal- and oil-fired utilities pursuant to section 111 of the Act. These rules are

discussed in turn below.
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4.    The Section l12(n) Revision Rule

In the section 112(n) Revision Rule, EPA unveiled a new interpretation of

whether it was "appropriate and necessary" to regulate Utility Units under section

112. EPA reinterpreted the phrase to require regulation of Utility Units under

section 112 only if (1) their mercury emissions - viewed absent either background

levels or current emissions from other sources - cause significant public health

hazards and (2) there are no other authorities available under the CAA that could

effectively address those hazards. 70 Fed. Reg. at 15,997 (Government

Petitioners’ Addendum, Tab 9).

EPA then attempted to apply its new legal analysis by calculating an index

of daily intake ("IDI") for Native American subsistence fishermen, which purports

to be the amount of an individual’s average daily intake of utility-attributable

mercury. IDI values were calculated using the following formula:

average daily fish x methylmercury concentration attributable x 1.5
consumption              solely to mercury_ emissions            =

bodyweight

This methodology required EPA to first ascertain fish consumption rates

("FCRs") for Native American subsistence fishermen. Rather than conducting the

research advocated by the Mercury Study, however, the EPA relied on the results

of one small, regional study to determine those rates: the 1994 Columbia River

Inter-Tribal Fish Commission Report ("CRITFC Study"). See JA256-421
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(CRITFC Study). The CRITFC Study reported FCRs for the surveyed population

of 59 g/day (mean), 170 g/day (95th percentile), and 389 g/day (99th percentile).

JA324, 344-45 (CRITFC Study at 62, 80-81). After reducing the 99~h percentile

rate to 295 g/day, EPA used these numbers to model FCRs for Native American

fishermen nationwide. See JA 1922, 1926 (Technical Support Document:

Methodology Used to Generate Deposition, Fish Tissue Methylmercury

Concentrations, and Exposure for Determining Effectiveness of Utility Emission

Controls ("TSD") at 50, 54).

Next, EPA endeavored to determine the methylmercury concentration in fish

attributable solely to current emissions from Utility Units. Although, in the Utility

Study, it had recognized that mercury’s transport from a particular source, to its

deposition in a water body, to its ultimate uptake into a fish, cannot be quantified,

now EPA claimed computer modeling could be used to accurately calculate

quantities of mercury in fish attributable to utilities. So it began with known levels

of mercury emitted from Utility Units and then reduced those levels to account for

reductions EPA projected it could attain by the year 2020, after the implementation

of two not-yet-final rules: the CAMR (discussed below) and the Clean Air

Interstate Rule. The reduced emissions figures were then programmed into a

computer model to determine the supposed range of methylmercury concentrations

in fish that will be attributable to mercury emissions.
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Finally, after using average body weights, EPA purported to calculate the

range of IDIs for Native American subsistence fishermen in 2020 as follows:

Fish Tissue Methylmercury Percentile
Consumption Rate 5th 10th 15th 25th 50th 75th 85th 90th 95th 99th

Mean 60 0.00 0.01 0.03 0.06 0.13 0.24 0.34 0.44 0.66 1.29
95Ih Percentile 170 0.00 0.04 0.08 0.16 0.36 0.68 0.96 1.24 1.87 3.67
99th Percentile [Modeled] 0.00 0.07 0.14 0.28 0.62 1.18 1.66 2.14 3.25 6.36

295

JA1922, 1926 (TSD at 50, 54). Exposures over the IDI of 1.0 on this chart indicate

an exceedance of the Rfd based solely on utility-attributable emissions from the

consumption of freshwater fish (without considering mercury present in the fish

that stems from other sources). Despite the exceedances listed on this chart, EPA

denied the existence of public health hazards, claiming that the exceedances were

unlikely to occur in practice because (in EPA’s demonstrably incorrect view) few

Native American fishermen live in areas where high utility-attributable mercury

deposition in fish is likely to occur. Accordingly, the agency concluded that it was

neither appropriate nor necessary to regulate coal- and oil-fired utilities under

section 112, and instead chose to impose far less-stringent regulations under

section 111.

On October 28, 2005, EPA granted petitions to reconsider both the section

112(n) Revision Rule and the CAMR. The Reconsideration Rule that followed

contained only minor technical changes, 71 Fed. Reg. 33,388 (Government

Petitioners’ Addendum, Tab 13), and this litigation ensued.
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SUMMARY OF THE ARGUMENT

Each of the Petitioner Tribes, as well as other NCAI member tribes, entered

into solemn treaties with the United States securing their rights to take fish as they

had since time immemorial. A century’s worth of federal court decisions has

established beyond dispute that these treaty fishing rights are permanent in nature,

and that they secure for the Tribes the right to take all species of fish found

throughout their reserved fishing areas for subsistence, ceremonial and commercial

purposes.

Tribal treaties are the supreme law of the land, and federal agencies

including EPA are required to consider and comply with them in making

regulatory decisions that could affect the rights secured pursuant to them. See,

e.g,. Northwest Sea Farms, Inc. v. United States Army Corps of Engineers, 931 F.

Supp. 1515, 1519-20 (W.D. Wash. 1996); cf. George E. Warren Corp. v. EPA,

159 F.3d 616, 624 (D.C. Cir. 1998). In generating its Rule, EPA recognized that

tribal fishers are the subpopulation most affected by mercury contamination.

However, in determining whether stringent regulation of utility mercury emissions

is "necessary and appropriate" under section 112, EPA utterly failed to consider

the Tribes’ treaty fishing rights, even though they should have formed an important

part of the context for that determination. Cellular Telecommunications &

InternetAssociation v. FCC, 330 F.3d 502, 510 (D.C. Cir. 2003). EPA’s failure
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renders its Rule a violation of section 112 as well as arbitrary and capricious under

the APA. EPA’s failure, moreover, cannot be saved by the agency’s gross

underestimation of the actual impact of mercury contamination on tribal fisheries.

EPA’s assessment of that impact is demonstrably understated, and is arbitrary and

capricious in its own right.

STATEMENT OF STANDING

Each of the Petitioner Tribes, as well as other NCAI member Tribes, has a

treaty right to take fish for subsistence and commercial purposes. The exercise of

those rights is directly hampered by the mercury contamination of the lakes and

rivers where the Tribes have fished since time immemorial. Mercury is a HAP that

can cause significant harm when ingested by humans, see JA240, 245 (NAS Study,

Part I at 4, 9), and the main pathway of mercury exposure is the consumption of

fish. Tribal members exercising their treaty rights to fish have the highest rates of

mercury poisoning of any group in the country. See, e.g., JA1922 (TSD at 50).

Declarations specifying the harms suffered by the Petitioner Tribes as a result of

the mercury contamination of their reserved fishing areas are included in the

attached Standing Addendum.

Utility-attributable mercury emissions are deposited throughout the United

States. JA1879 (TSD at 7). A significant percentage of the mercury emitted by

Utility Units is deposited in close proximity to those units, and various Petitioner
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and NCAI member Tribes possess reservations, trust lands and treaty rights in

communities where coal-fired Utility Units are located. See, e.g., JA198, 200-02

(Mercury Study, Vol. 2 at 4-4, A-l-A-3) (showing location of coal-fired Utility

Units and identifying more than 100 such Utility Units in the states of Michigan,

Wisconsin, Minnesota and Washington, where the Petitioner Tribes are located).

Pollution control technologies that could reduce the quantity of mercury emitted by

Utility Units above and beyond the reductions required by the CAMR are currently

available. Thus, the injuries suffered by the Petitioner and NCAI member Tribes

can be redressed if this Court requires EPA to fulfill its statutory obligations by

regulating Utility Units under section 112 of the CAA.

Tribes have consistently been held to have standing to raise claims of

interference with treaty rights, including treaty fishing rights, and this is such a

case. See, e.g., Ottawa Tribe of Okalahoma v. Speck, 447 F. Supp. 2d 835,839

(N.D. Ohio 2006); United States v. Adair, 478 F. Supp. 336, 347 (D. Or. 1979).

See also Washington v. Washington State Commercial Passenger Fishing Vessel

Ass ’n, 443 U.S. 658, 679 (1979) ("Fishing Vessel") (characterizing treaty right as a

tribal, rather than an individual, right).
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ARGUMENT

I. The Tribes Have a Federal Treaty Right to Protection and Preservation
of Fisheries Resources.

A. The Treaties Create an Enforceable, Permanent Right to Take All
Species of Fish in Reserved Areas for Commercial, Subsistence
and Ceremonial Purposes.

When it entered into treaties with the Petitioner Tribes, the United States

bound itself by its word and the force of law to permanently protect the Tribes’

right to take fish. See, e.g, Treaty of Point Elliott, 12 Stat. 927, Art. 5 ("The right

of taking fish at usual and accustomed grounds and stations is further secured to

said Indians in common with all citizens of the Territory ...."); see also Treaty of

Point No Point, 12 Stat. 933, Art. 4; Treaty of Medicine Creek, 10 Stat 1132, Art.

3; 1854 Treaty with the Chippewas, 10 Stat. 1109, Art. 11; 1842 Treaty with the

Chippewa, 7 Stat. 591, Art. 2; 1837 Treaty with the Chippewa, 7 Stat. 536, Art. 5;

1836 Treaty of Washington, 7 Stat. 491, Art. 13. At treaty times, "fish was the

great staple of [Indians’] diet and livelihood," Fishing Vessel, 443 U.S. at 665 n.6

(citations and internal quotation marks omitted), and fishing rights "were not much

less necessary to the existence of the Indians than the atmosphere they breathed."

United States v. Winans, 198 U.S. 371,381 (1905); United States v. Michigan

("Michigan 1"), 471 F. Supp. 192, 213,224, 256-57 (W.D. Mich. 1979), aff’das

modified, 653 F.2d 277 (6th Cir. 1981). Thus, "the Indians viewed a guarantee of

permanent fishing rights as an absolute predicate to entering into a treaty,"
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Washington, 873 F. Supp. at 1437 (W.D. Wash. 1994), and in providing those

guarantees "[i]t never could have been the intention of Congress that Indians

should be excluded from their ancient fisheries ...." Fishing Vessel, 443 U.S. at

666-67 n.9, 700 (citation and internal quotation marks omitted).

While the precise language of the fishing rights provisions varies among

treaties, federal courts have interpreted those provisions commensurately, as

securing for the Tribes permanent, enforceable rights to take fish throughout their

fishing areas for subsistence and commercial purposes. See, e.g., Fishing Vessel,

443 U.S. at 678-79; Lac Courte Oreilles Band of Lake Superior Chippewa Indians

v. Wisconsin ("Lac Courte Oreilles II1"), 653 F. Supp. 1420, 1430 (W.D. Wisc.

1987); Michigan I, 471 F. Supp. at 213,224, 257-260 (W.D. Mich. 1979). Given

the tremendous importance of the fisheries to the treating tribes and the Tribes’

insistence that they be able to maintain their reliance on those fisheries, the courts

have construed the fishing rights expansively, consistently rejecting interpretations

that would reduce those rights to a mere assurance that tribal members can fish on

equal footing with other citizens:

[I]t was decided [by the lower court] that the Indians acquired no
rights but what any inhabitant of the territory or state would have.
Indeed, acquired no rights but such as they would have without the
treaty. This is certainly an impotent outcome to negotiations and a
convention which seemed to promise more, and give the word of the
nation for more.
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Winans, 198 U.S. at 380; see also Fishing Vessel, 443 U.S. at 666-80.

The courts have instead construed the treaties as representing "not a grant of

rights to the Indians, but a grant of right from them, -a reservation of those not

granted." Id. at 381; see also Michigan I, 471 F. Supp. at 257. Accordingly, for

over a century, the courts have regularly interpreted the fishing right to encompass

the subsidiary rights necessary to render it of continued relevance for tribal fishers.

E.g., Winans, 198 U.S. at 381,384 (access across private property to traditional

fishing ground). Most importantly for present purposes, courts have interpreted the

right to be permanent, to encompass a right to take all species of fish, to apply to

all areas where rights to fish were reserved, and to encompass the taking of fish for

all purposes, including for ceremonial, subsistence, and commercial reasons.

1.    Treaty Fishing Rights Are Permanent.

Courts interpreting the treaties have held them to secure a permanent right to

take fish. E.g., Washington, 873 F. Supp. at 1437; Michigan I, 471 F. Supp. at 259.

Because of the rights’ permanence, tribes are entitled to utilize technological

improvements in their fisheries and to make other adjustments to maintain the

rights’ viability in the face of changing circumstances. Michigan I, 471 F. Supp. at

260; United States v. Washington, 384 F. Supp. 312, 402 (W.D. Wash. 1974).
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2.    Treaty Fishing Rights Apply to All Species of Fish.

The courts have construed the treaty fishing rights to extend to all available

species of fish found in the treating tribes’ fishing areas. Michigan I, 471 F. Supp.

at 260. As the Court explained in United States v. Washington:

Because the ’right of taking fish’ must be read as a reservation of the
Indians’ pre-existing rights, and because the right to take any species,
without limit, pre-existed the Stevens Treaties, the Court must read
the ’right of taking fish’ without any species limitation.

873 F. Supp. at 1430 (emphasis in original); see also Michigan I, 471 F. Supp. at

260.

3. Treaty Fishing Rights Encompass All Areas Traditionally
Fished.

The treaty fishing rights encompass the right to fish in all areas traditionally

available to the tribes, and except as necessary to conserve a species, "federal

[agencies]... do not have the ability to qualify or limit the Tribes’ geographical

treaty fishing right (or to allow this to occur... ) by eliminating a portion of an

Indian fishing ground ...." Muckleshoot v. Hall, 698 F. Supp 1504, 1513-14

(W.D. Wash. 1988); see also United States v. Oregon, 718 F.2d 299, 305 (9th Cir.

1983) (holding that "the court must accord primacy to the geographical aspect of

the treaty rights"); Confederated Tribes of the Umatilla Indian Reservation v.

Alexander, 440 F. Supp. 553,555-56 (D. Or. 1977) (declaring proposed
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construction of a federal dam to be unlawful where the dam would have inundated

traditional fishing areas of the Umatilla Tribe).2

4. Treaty Fishing Rights Apply to All Purposes for which Fish
Were Traditionally Taken.

The treaties have been held to guarantee tribes the right to fish for

ceremonial, subsistence, and commercial purposes, with the prioritization of those

purposes left to the relevant tribal government. E.g., United States v. Washington,

459 F. Supp. 1020, 1092 (W.D. Wash. 1978); ac¢ordFishing Vessel, 443 U.S. at

688 (holding that fish taken for all three purposes is part of the treaty share "as

long as there is enough fish to satisfy the Indians’ ceremonial and subsistence

needs"). Moreover, courts have elucidated the extent of the right, repeatedly

holding that it includes the right to a fifty percent allocation of the fishery as

necessary to provide the tribes with a moderate living. Fishing Vessel, 443 U.S. at

685-87; see also Lac Courte Oreilles III, 653 F. Supp. at 1432 (recognizing tribal

treaty right to a moderate living).3

2 Such areas may even include those outside of ceded territories. See Seufert Bros.

Co. v. United States, 249 U.S. 194, 198-99 (1919).
3 The dicta in Swinornish Indian Tribal Community v. FERC, 627 F.2d 499, 507

(D.C. Cir. 1980) stating that the treaties do not guarantee the tribes "any constant
quantity of fish" is reconcilable with these holdings because the right to a moderate
living based on an allocation of up to 50% as necessary to obtain that moderate
living does not specify a quantity of fish. (In other words, factors such as natural
fluctuations in the fishery or market changes may affect the quantity available to or
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Collectively, then, these cases stand for the fundamental proposition that the

Tribes’ fishing rights include the subsidiary rights necessary to render the treaty

promises meaningful to the fishers who continue to rely on them to feed their

families and communities and to secure a moderate living. EPA’s actions in this

case threaten to render those rights a meaningless anachronism, despite the

invaluable consideration received by the United States and the Tribes’ legally-

binding understanding of the permanence of the treaty promises.

B. Mercury Pollution Directly Impairs the Tribes’ Treaty Rights.

Mercury pollution harms the Tribes’ treaty fisheries in numerous ways.

First, it impairs the ability of fish to reproduce and inhibits their survival skills.

necessary to satisfy the moderate living right.) However, the dicta in that decision
suggesting that the treaty fishing right merely accords tribes equal access to fishing
grounds is contradicted by the Supreme Court’s holdings in Winans, 198 U.S. at
381-82, and Fishing Vessel, 443 U.S. at 676-77 & n.22. In Fishing Vessel, the
Court noted that the concept "[t]hat each individual Indian would share [merely] an
equal opportunity with thousands of newly arrived individual settlers is totally
foreign to the spirit of the negotiations. Such a right, along with the $207,500 paid
the Indians, would hardly have been sufficient to compensate them for the millions
of acres they ceded to the Territory." 443 U.S. at 676-77 (internal quotation marks
and footnote omitted). Accordingly, the Swinomish Court’s deduction that the
treaty fishing right does not protect river flows proceeds from an incorrect premise
and is therefore erroneous. See, e.g., United States v. Adair, 723 F.2d 1394, 1415
(9th Cir. 1983) (holding that tribe was entitled to reservation of water sufficient to
protect their treaty-protected hunting and fishing rights); see also Winters v. United
States, 207 U.S. 564 (1908) (holding that treaty-created reservation implicitly
included reservation of water to make land arable).
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JA1625-28 (LatifReport at 143-146). Second, it inflicts neurological and

cardiovascular damage on those who consume the fish, and is especially dangerous

to young children and fetuses. See JA1685, 1690, 1706 (NAS Study vol. 1 at 4, 9,

25). Third, mercury contamination renders the fish less salable, thereby impairing

the Tribes’ treaty-protected rights to earn a moderate living through fishing. See,

e.g., JA1377 (fish advisories at 5) (containing EPA recommendation that women

of childbearing age and young children limit their consumption of fish).

These harms directly interfere with each of the judicially-recognized aspects

of the treaty fishing rights described above. By impairing the reproductive ability

and survival skills of the fish themselves, mercury contamination decreases the

available fish stock. It further renders certain species of fish effectively off-limits

to tribal members because of their high mercury content, see, e.g., JA 1377 (fish

advisories at 5), in contravention of both the permanence of the treaty right and the

Tribes’ right to harvest whatever species of fish they choose. Additionally,

because mercury poisoning is concentrated in certain geographical areas, it inhibits

in some cases and forecloses entirely in others the Tribes’ ability to fish those

areas, in derogation of the geographic component of the treaty rights. Finally,

because of the numerous advisories recommending that consumers limit or

eliminate their consumption of certain fish, mercury pollution both thwarts the
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treaty right to make a moderate living from the fishery and obstructs the rights of

tribal members to utilize the fishery for subsistence and ceremonial purposes.

II. The Challenged Regulation Cannot be Reconciled with the Treaty
Fishing Right, the CAA, and the APA.

As discussed above, in March of 2005, EPA rescinded its earlier

determination that regulation of coal-fired power plants to control mercury

emissions was appropriate and necessary under section 112. Government

Petitioners’ Addendum, Tab 9. The Tribal Petitioners fully agree with the

arguments made by the State and Environmental Petitioners that EPA lacked the

authority to "delist" mercury emissions from section 112 regulation in this fashion

without first meeting stringent statutory requirements that EPA has nowhere

claimed to satisfy. The Tribes further agree with the State Petitioners’ argument

that, for a host of reasons, EPA’s newfound conclusion that it is not "appropriate

and necessary" to regulate mercury emissions under section 112 cannot withstand

scrutiny. The Tribes focus here on one of the starkest reasons why EPA’s revised

"appropriate and necessary" determination violates both the CAA and the APA:

EPA’s utter failure to consider tribal treaty rights in making that determination,

despite the fact that a proper regard for those rights would leave no doubt that

section 112 regulation of mercury emissions is required under the CAA.
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A. This Is A Chevron Step One Case

As a preliminary matter, in evaluating EPA’s decision under the two-part

framework established in Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984), this

Court should first ask "whether Congress has directly spoken to the precise

question at issue." Id. at 842. If it has, this Court must end its inquiry and give

"effect to the unambiguously expressed intent of Congress." Id. at 842-43

(footnote omitted). In determining whether a statutory provision speaks directly to

the question before the Court, the Court should consider the provision in context,

FDA v. Brown & Williarnson Tobacco Corp., 529 U.S. 120, 132-33 (2000), and

exhaust the "traditional tools of statutory construction." NRDC v. Browner, 57

F.3d 1122, 1125 (D.C. Cir. 1995) (quoting Chevron, 467 U.S. at 843 n.9). Only if,

as a result of this analysis, the Court ultimately finds the statute to be silent or

ambiguous should it move on to Chevron’s second step and defer to an agency

interpretation that is "based on a permissible construction of the statute." Chevron,

467 U.S. at 843 (footnote omitted).

Here, utilizing traditional tools of statutory construction, it is clear that EPA

should have considered the United States’ treaty obligations towards the Tribes in

determining whether section 112 regulation of mercury emissions is appropriate

and necessary. It is further clear that, taking those treaty obligations into account,

such regulation unquestionably satisfies the appropriate and necessary test.
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Accordingly, EPA’s revised section 112 determination is not entitled to deference

and should be vacated.

B. Viewed in the Context of the CAA and the United States’ Treaty
Obligations, The Phrase "Appropriate and Necessary"
Unambiguously Requires Section 112 Regulation of Mercury
Emissions.

According to standard dictionary definitions, "[a]ppropriate" means

"specially suitable : FIT, PROPER," while "necessary" means "of, relating to, or

having the character of something that is logically required or .... that cannot be

done without : that must be done ...." Webster’s Third New International

Dictionary. This Court has cautioned, however, that the term "’necessary’ does

not always mean absolutely required or indispensable." Cellular

Telecommunications & Internet Association v. FCC, 330 F.3d 502, 509-10 (D.C.

Cir. 2003). Rather, ’necessary’ takes it meaning from context, and "there are many

situations in which the use of the word ’necessary,’ in context, means something

that is done, regardless of whether it is indispensable, to achieve a particular end..

¯ [Courts have] explicitly found that a measure may be ’necessary’ even though

acceptable alternatives have not been exhausted." Id. at 510. In the same vein, the

Supreme Court has held that the term "appropriate" does not have one unvarying

meaning, and that it is often necessary to look to "other sources, including.., rules

developed in different contexts," to fix its meaning in a particular case.

Ruckelshaus v. Sierra Club, 463 U.S. 680, 683 (1983).
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Here, the treaties clearly constitute an important element of the context that

should have informed EPA’s determination as to whether section 112 regulation of

mercury emissions is appropriate and necessary. As discussed above, EPA studies

document that fish consumption is the main pathway for methylmercury exposure

in humans, and further document that Native Americans consume more fish than

any other sub-population in the United States. Tribal members do so pursuant to

the exercise of treaty rights that constitute the supreme law of the land.

"[T]reaties... [are] binding.., throughout the... United States," Missouri

v. Holland, 252 U.S. 416, 434 (1920) (citations and internal quotation marks

omitted), and, accordingly, federal agencies including EPA must take the Tribes’

treaty rights into account when pursuing a course of action that may affect those

rights. In GeorgeE. Warren Corp. v. EPA, 159 F.3d 616, 624 (D.C. Cir. 1998),

this Court emphasized the "Supreme Court’s instruction," that agencies must

"avoid an interpretation [of a statute] that would put a law of the United States into

conflict with a treaty obligation of the United States." (citations omitted). With

specific reference to tribal treaty rights, the courts have likewise held that federal

agencies must properly consider and comply with such rights when taking action

potentially affecting them. See, e.g., Northwest Sea Farms, Inc. v. United States

Army Corps of Engineers, 931 F. Supp. 1515, 1519-20 (W.D. Wash. 1996)

(affirming that the Army Corps was required to consider treaty fishing rights in
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rendering permit decision and that it is the "Corps’ [] responsibility to ensure that

Indian treaty rights are given full effect"); see also Muckleshoot v. Hall, 698 F.

Supp. 1504 (W.D. Wash. 1988) (striking down Army Corps’ decision to permit

construction of marina that would interfere with exercise of tribal treaty rights);

Confederated Tribes of the Umatilla Indian Reservation v. Alexander, 440 F. Supp.

553 (D. Or. 1977) (declaring proposed federal dam to be unlawful because it would

impair treaty fishing rights). This obligation is reinforced by Executive Order

13175, which affirms the importance of tribal treaty rights and the obligation of

federal agencies to act consistently with them. 65 Fed. Reg. 67,249 (Nov. 6,

2000).

Because the potential for EPA’s actions regarding mercury emissions to

affect the Tribes’ exercise of their treaty rights is indisputable, those rights should

have informed the agency’s "appropriate and necessary" determination. Had EPA

properly accounted for those rights, moreover, it could only have concluded that

section 112 regulation of mercury emissions was required. As discussed above,

the treaties guarantee the Tribes the permanent right to take fish of any species,

throughout their fishing areas, for all traditional purposes. Absent section 112

regulation, however, the Tribes will be "excluded from their ancient fisheries" in

violation of the treaties, Fishing Vessel, 443 U.S. at 666-67, 700, for continued

mercury contamination of their fishing areas (1) thwarts the geographic component
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of the Tribes’ treaty rights by rendering large swaths of treaty-protected waters off-

limits to the safe consumption of fish, (2) effectively renders certain species of fish

unavailable to the tribes due to the dangerous levels of mercury that bioaccumulate

in them, (3) interferes with tribal rights to make a moderate living from the

fisheries and to utilize the fisheries for subsistence and ceremonial purposes, and

(4) threatens the permanence of the rights by impeding fish reproduction.

However, despite Tribal comments to this effect, e.g., JA2963-64 (12/19/05

MCT ltr at 3-4); JA1367 (7/15/04 NCAI ltr at 2), EPA addressed treaty rights only

once in its rule documents, and in a fashion that can be described as cursory at

best. The agency simply denied that tribal members would experience adverse

effects as a result of the rule, asserting with dubious logic that, since any mercury

regulation is arguably better than no regulation at all, the rule will benefit tribal

members in the exercise of their treaty rights. JA3730-31 (Response to Significant

Public Comments at 29-30). EPA thus dismissed out of hand the relevance of the

tribal commenters’ comparison between the weak protections afforded by the

current rule and the stringent protections that EPA had been expected to impose

after making its original finding that section 112 regulation was "appropriate and

necessary." JA3730 (Id. at 29).

EPA’s logic misses the mark entirely because EPA does not stand in the

position of a private party that has voluntarily elected to take measures that will
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marginally benefit the environment and that is therefore deserving of gratitude.

Rather, EPA is a federal agency with direct, affirmative obligations under the

treaties and the CAA, obligations that it has failed to heed. If EPA had taken the

federal government’s treaty obligations into account in deciding whether to revise

its Congressionally-mandated section 112 determination, it could only have

concluded that it is "fit" and "proper" and therefore "appropriate," as well as

"logically required" or conducive "to achiev[ing] [the] particular end" of treaty

rights protection, Cellular Telecommunications, 330 F.3d at 510, and therefore

"necessary," to regulate mercury emissions under section 112, because those

emissions will otherwise continue to critically undermine the key components of

the Tribes’ treaty fishing rights, as a result of the public health injuries that ensue

from consumption of contaminated fish. Because there is no ambiguity in the

phrase "appropriate and necessary" as it applies to the Tribes’ treaty fishing rights,

EPA’s contrary interpretation of section 112 is not entitled to deference, and

should be struck down.

EPA’s failure to consider the Tribes’ treaty rights in revising its section 112

determination also dooms that determination for a second, independent reason.

Where an agency "entirely fail[s] to consider an important aspect of [a] problem,"

the resulting regulatory action must be set aside as arbitrary and capricious. Motor

Vehicle Mfrs. Ass ’n of v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 46-47
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(1983); Competitive Enterprise Institute v. National Highway Traffic Safety

Administration, 956 F.2d 321,323-27 (D.C. Cir. 1992). Here, EPA’s cursory

statement that any regulation of mercury emissions would be better for the Tribes

than no regulation at all utterly fails to give proper recognition to the United

States’ obligations under the treaties and to the degree to which section 112

regulation would better honor those obligations. The failure to reckon with the

Tribes’ treaty rights exemplified arbitrary and capricious decisionmaking, and the

resulting Rule cannot stand, a

C. EPA’s Drastic Understatement of the Effects of Mercury
Contamination on Tribal Fishers Cannot Rescue Its Failure to
Consider the Tribes’ Treaty Rights in Making its Section 112
Determination, And is Likewise Arbitrary and Capricious

While EPA made only scant mention of the Tribes’ treaty rights in its

rulemaking, it did devote energy to claiming that mercury contamination of the

nation’s waterways has little effect on tribal fishers in general. It did so because of

its recognition that tribal subsistence fishers are the members of the public most

likely to be affected by power-plant-induced mercury contamination. JA 1905-

4 EPA’s failure to consider the Tribes’ treaty rights in making its section 112

determination likewise violated section 10(e) of the APA, 5 U.S.C. § 706(2)(A),
which provides that agency action not in accordance with the law must be set
aside. As the supreme law of the land, treaties unquestionably qualify as "law" for
section 706(2)(A) purposes. See, e.g., Committee of U.S. Citizens Living in
Nicaragua v. Reagan, 859 F.2d 929, 942 (D.C. Cir. 1988).
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1906, 1909-1911, 1922-26 (TSD at 33-34, 37-39, 50-54). As a result, EPA

endeavored to demonstrate that even those fishers would not experience unsafe

levels of mercury consumption under its proposed section 111 regulation in order

to bolster its claim that section 112 regulation is not appropriate and necessary. Id.

at 52-53, JA1924-25.

EPA, however, drastically understated the impact of mercury contamination

on the tribal fisheries for at least three principal reasons: (1) it grossly

underestimated current tribal fish consumption rates, and ignored historic levels of

consumption altogether; (2) it erred gravely in claiming that few Native American

fishermen exist in areas of significant mercury deposition; and (3) it focused solely

on utility-attributable mercury emissions. EPA’s failure to properly apprehend the

impact of mercury contamination on treaty fisheries cannot justify its disregard of

the Tribes’ treaty rights in making its regulatory determinations (and indeed casts

fundamental doubt on the agency’s more general conclusion, addressed in the State

Petitioners’ brief, that public health concerns do not require section 112

regulation). Relatedly, the blatant manner in which EPA overlooked or distorted

relevant record evidence to understate the impact of mercury contamination on

tribal fisheries further evidences that the rule is arbitrary and capricious.
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1. EPA Drastically Underestimates Both Current and Historic
Tribal Fish Consumption Rates.

Because fish consumption is the main pathway for methylmercury exposure

in humans and because Native American subsistence fishermen consume more fish

then any other sub-population in the United States, the agency hinged its section

112 analysis on the validity of its estimates of average daily fish consumption rates

("FCRs") for Native American subsistence fishermen. Yet those estimates were

based on only one regional fish consumption study that cannot be reasonably

applied to the entire sub-population of Native American treaty fishers and therefore

is manifestly unreasonable. Moreover, the agency did not even attempt to gauge

the historic fish consumption rates for tribal members, which would more

accurately reflect the effect of mercury contamination on the full exercise of the

treaty right.

To assess current consumption rates, EPA looked to the CRITFC Study,

which questioned 513 adult tribal members from four Indian tribes located in the

Pacific Northwest’s Columbia River Basin about their weekly and annual fish

consumption. JA256-421 (CRITFC Study). That study arrived at FCRs of 59

g/day (mean), 170 g/day (95th percentile), and 389 g/day (99th percentile) for the
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surveyed tribes. Id. at 80-81, JA344-45. With one adjustment, 5 the EPA then used

those results as the sole basis for FCRs for all Native American subsistence fishers,

see JA1910 (TSD at 38), despite evidence from a host of other sources that the

actual consumption rates of many tribes are much higher. See, e.g., JA1437

(O’Neill at 11077) (describing a 1993 study by GLIFWC of Chippewa spear-

fishers finding walleye consumption rates ranging from 115.8 g/day to 240.7

g/day during the low season and from 189.6 g/day to 393.8 g/day during the high

season, and noting that the Leech Lake Band has adopted, for regulatory purposes,

a 227 g/day average rate of fish consumption); see also JA2704 (Nobmann Study

at 1026) (reporting a mean FCR of 109 g/day); JA2739 (Suquamish Study at 2)

(reporting a mean FCR among adults of 2.707 grams per kilogram per day);

JA2964 (Minnesota Chippewa Tribe comment letter at 4) (citing to other studies

recording tribal FCRs ranging from 620 to 1000 grams per day).

EPA reduced the CRITFC Study’s FCR for the 99th percentile from 389 g/day to
295 g/day, despite offering no data to support this reduction. EPA simply noted
that "this modeled value was derived from fitting a distribution to the values of
60 and 170 g/day values." JA3772 (Response to Significant Public Comments at
71). The lack of any additional reasoning in support of the reduced number is
per se arbitrary and capricious. In response to comments submitted by the
Tribal Petitioners during reconsideration, the EPA modeled the CRITFC Study’s
99th percentile FCR as well, but did not offer any additional analysis. Id. at 71,
73, JA3772, 3774. The discussion below includes both the 99th percentile FCR
originally modeled by the EPA ("modeled") and the 99th percentile FCR for the
CRITFC Study ("surveyed").
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EPA’s use of the CRITFC Study as the sole support for the FCRs essential

to the agency’s nationally applicable mercury regulation cannot serve to justify

EPA’s wholesale disregard for tribal treaty rights in rendering its revised section

112 determination and, moreover, was arbitrary and capricious. EPA created a

substantial sampling bias by relying on a study that interviewed members of only

four Indian tribes and that was never intended to generate nationwide FCRs. See

St. James Hospital v. Heckler, 760 F.2d 1460, 1467-68 (7tla Cir. 1985). There is

absolutely no evidence that the FCRs of these individuals, who reside in the same

region of the United States and who are all members of tribes with similar socio-

cultural practices, are similar to FCRs for Native American subsistence fishermen

from the nearly 550 federally recognized Indian tribes located throughout the

6country.

EPA explicitly acknowledged that extrapolating the CRITFC survey data to

tribal fishers nationwide posed serious concerns:

An additional challenge in characterizing high-leve! fish consumption
is that care needs to be taken in extrapolating study results from one

6 The CRITFC study also averages consumption rates among consumers and non-

consumers of fish, thereby artificially lowering average rates so that they are not
reflective of true subsistence rates, e.g., JA2697 (12/19/05 NCAI ltr at 10), and it
has been shown that fish consumption was under-reported in the study as a result
of the fact that outsiders to the community conducted the study without first
establishing credibility among tribal members. JA2722 (CTUIR Appendix 3 at
11). These flaws cast further doubt on EPA’s reliance on this one, isolated
regional study.
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sub-population to other sub-populations. This reflects the fact that
high-level fish consumption is often tied to socio-cultural practices
and consequently consumption rates for a study population can not be
easily transferred to other populations which may have different
practices, (e.g., practices for one Native American tribe may not be
relevant to another and consequently behavior regarding fish
consumption may not be generalized).

70 Fed. Reg. at 16,022 (Government Petitioners’ Addendum, Tab 9) (emphasis

added). But EPA claimed that its reliance on the CRITFC Study was reasonable

because (1) the FCRs were simply used for modeling purposes, and (2) it was the

best available study of FCRs for Native American subsistence fishermen. Neither

of these contentions withstands scrutiny.

First, EPA relied on the results of its modeling to reached its revised section

112 determination, claiming that utility-attributable mercury emissions were not

likely to present health hazards to Native American subsistence fishers. This

conclusion is only supportable if the EPA model, and hence the data utilized in that

model, were reasonable. See, e.g., Friends of the Boundary Waters Wilderness v.

Bosworth, 2004 WL 2066848, * 11, n. 12 (D. Minn. 2004) (rejecting the Forest

Service’s modeling techniques as arbitrary and capricious and describing the

agency’s use of untrustworthy data in its modeling as "garbage in, garbage out").

Second, EPA could not reasonably rely on the CRITFC Study simply based

on a claim that it was the best available study of FCRs for Native American

subsistence fishers. "It is the agency’s duty to establish the statistical validity of
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the evidence before it prior to reaching conclusions based upon that evidence." St.

James Hospital, 760 F.2d at 1467 n.5. EPA had several options to meet that duty

in this case. For example, it could have designed and conducted its own fish

consumption study. Indeed, in the 1998 Mercury Study, EPA advocated just such

an approach. See JA115 (Mercury Study, Vol. I at 0-3); JA221 (Mercury Study,

Vol. IV at 7-3). Alternatively, EPA could have attempted to validate the CRITFC

Study’s FCRs by examining other existing data or applying correction factors to

that data. Friends of the Boundary Waters, 437 F.3d at 825. At the very least,

EPA was required to utilize the CRITFC data in conjunction with data from the

other existing tribal fish consumption studies described above.

Not only did EPA grossly underestimate current tribal consumption rates,

but it utterly failed to account for the fact that, because those rates are artificially

suppressed in part due to the very types of contamination at issue here, they do not

accurately reflect the full exercise of the treaty right. In an analogous context, the

Supreme Court has held that such artificial suppression should have no effect

whatsoever on a proper appreciation of the obligations imposed by the treaties:

The impact of illegal regulation, and of illegal exclusionary tactics by
non-Indians, in large measure accounts for the decline of the Indian
fisheries during this century and renders that decline irrelevant to a
determination of the fishing rights the Indians... secur[ed] by
initialing the treaties...

Fishing Vessel, 443 U.S. at 669 n.14.
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The record is replete with evidence that the existing consumption rates are

suppressed, see, e.g., JA2739, 2790-91 (Suquamish Study at 2, 53-54), and this

suppression was specifically brought to EPA’s attention in rulemaking comments.

JA1428 (Center for Progressive Regulation comment letter at 5); JA2963

(Minnesota Chippewa Tribe comment letter at 3); JA2693-2694 (NCAI Comment

letter at 6-7). Because one of the major reasons for this suppression is

contamination of the fisheries resource through pollution, JA2739, 2790

(Suquamish Study at 2, 53), it was utterly illogical for EPA to rely on the

suppressed fish consumption rates as a rationale for failing to adequately regulate

such contamination.

A more appropriate basis for measuring the impact of section 112 non-

regulation on the Tribes’ treaty-protected fisheries would have been the Tribes’

historical fish consumption rates. Western Washington tribal members, for

example, historically consumed about 500 pounds per year (or 620 grams per day)

per capita of salmon alone, supplemented by other types of fish and shellfish.

United States v. Washington, 384 F. Supp. 312, 380 (W.D. Wash. 1974). See

JA2693 (12/19/05 NCAI ltr at 6).

In sum, EPA’s reliance on inaccurate and artificially suppressed estimates of

tribal fish consumption cannot serve to justify EPA’s failure to consider the Tribes’
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treaty rights as part of the section 112 decisionmaking process, and was arbitrary

and capricious in the extreme.

2. EPA’s Claim That Few Native American Fishermen Reside In
Areas Of High Utility-Attributable Mercury Emissions Is Utterly
Implausible

Even using its own FCRs, EPA anticipated that for at least the next decade,

Native American subsistence fishermen will be exposed to the following levels of

utility-attributable mercury:

2001 Base Case Fish Tissue Methylmercury Percentile

Consumption Rate 5th 10th 15th 25th 50th 75th 85th 90th 95th 99th
0 0.002 0.004 0.008 0.03 0.064 0.09 0.113 0.164 0.257

Mean 60 0.00 0.03 0.06 0.11 0.42 0.90 1.27 1.59 2.31 3.111

95th Percentile 170 0.00 0.08 0.16 0.32 1.20 2.55 3.59 4.50 6.53 10.24

199th Percentile (Modeled) 295 0.00 0.14 0.28 0.55 2.07 4.43 6.22 7.81 11.34 17.77
99~ Percentile (Survey) 389 ] 0.00 0.18 0.36 0.73 2.74 5.84 8.21 10.30 14.95 23.43

JA3774 (Response to Significant Comments at 73) (emphasis added). Then, by

2020, even if the CAIR has reduced utility-attributable mercury deposition by the

predicted amounts, EPA anticipates that Native American subsistence fishermen

will continue to be exposed to the following levels of utility-attributable mercury:

2020 with CAIR Fish Tissue Methylmercury Percentile

Consumption Rate 5th 10th 15th 25th 50th 75th 85th 90th 95th 99th
0 0.001 0.002 0.004 0.010 0.020 0.027 0.035 0.052 0.102

Mean 60 0.00 0.01 0.03 0.06 0.14 0.28 0.38 0.49 0.73 1.43

951ta Percentile 170 0.00 0.04 0.08 0.16 0.40 0.80 1.08 1.39 2.07 4.06

99th Percentile (Modeled) 295 0.00 0.07 0.14 0.28 0.69 1.38 1.87 2.42 3.60 7.05

99th Percentile (Survey) 389 0.00 0.09 0.18 0.36 0.9l IB2 2.46 3.19 4.74 9.30

Id. (emphasis added) When reading these charts, it is important to note that every

exposure over the IDI of 1.0 indicates an exceedance of the Rfd- the EPA’s
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health-based standard - based solely on utility-attributable emissions contained in

fish consumed.

Despite these numbers, which are grounded in its own assumptions, EPA

refused to regulate Utility Units under section 112, instead claiming that the

exceedances listed in the charts are unlikely to occur because Native American

subsistence fishermen do not reside in areas with high utility-attributable mercury

concentrations. JA1923-25 (TSD at 51-53). That remarkable conclusion is again

arbitrary and capricious in the extreme - it is so clearly "implausible that it

[cannot] be attributed to a difference in view." Motor Vehicle, 463 U.S. at 43.

And it provides no justification whatsoever for EPA’s failure to consider Tribal

treaty rights in making its section 112 determination.

EPA’s own modeling suggests that utility-attributable mercury emissions are

currently being deposited in high amounts throughout the mid-west and nearly

everywhere east of the Mississippi River. The map below shows the EPA’s

estimates of annual mercury deposition from Utility Units in 2001:
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JA1879 (TSD at 7). EPA claimed, however, that few Native Americans live in

this area. It attempted to compare the location of Native Americans, as reported by

the 2000 U.S. Census, with the predicted location of utility-attributable mercury

deposition in 2020, after implementation of the CAIR, and came up with the

following map:
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JA1924 (TSD at 52). Based solely on this map, EPA then concluded then that few

tribal members will live within the area of highest predicted utility-attributable

mercury emissions in 2020, and therefore, that such emissions should not pose a

public health hazard. But even a cursory visual inspection of the map reveals

glaring errors.

For example, EPA’s map suggests that few Native Americans live in the

State of Oklahoma. Yet Oklahoma - the former Indian Territory - has the second

largest Native American population in the country. The 2000 Census concluded
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that 391,949 Native Americans reside within the State, which is home to 37

different federally recognized Indian tribes. JA4513-4514 (The American Indian

and Alaska Native Population: 2000, at 4-5, found at

http://www.census.gov/prod/2002pubs/c2kbr01 - 15.pdf); JA52-55 (Indian Entities

Recognized and Eligible to Receive Services from the United States Bureau of

Indian Affairs, 70 Fed. Reg. 71,194 (November 25, 2005)).

Similarly, EPA’s map claims that few Native Americans live in the State of

Michigan, which importantly, is an area predicted to still have high quantities of

utility-attributable mercury emissions even after implementation of the CAIR.

JA1880, 1924 (TSD at 8, 52). The 2000 Census, however, states that 124,412

Native Americans live in Michigan. JA4514 (The American Indian andAlaska

Native Population: 2000, at 5). This makes sense, because the State is home to 12

federally recognized Indian tribes, including four of the Petitioner Tribes here.

JA52-55 (70 Fed. Reg. 71,194).

EPA does not appear to have included the data that forms the basis of its

map in the administrative record, so it is unclear how these errors occurred. The

brief explanation given by the EPA in its TSD, however, does provide some

important clues. The EPA stated that it gathered data from "tribal census tracts"

which are "small, relatively permanent statistical subdivisions of a federally

recognized American Indian reservation and/or off-reservation trust land" that
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contain at least 1,000 people. JA1923 (TSD at 51). But Congress diminished or

disestablished many Indian reservations in the mid-west and eastern portions of the

country. While Indian tribes in those regions are attempting to regain a base of

trust lands, those lands are usually acquired on a piecemeal and checkerboard basis

and would rarely support a residential population of 1,000 people. Consequently,

if the EPA looked only to populations currently residing within the boundaries of a

formal reservation or on trust lands, it would have drastically underestimated the

number of Native Americans located in the mid-west and eastern United States.

By straying well outside of its area of expertise, the EPA thus erred gravely

in concluding that Native Americans do not reside in areas containing significant

quantities of utility-attributable mercury deposition. Because the agency both

"failed to consider an important aspect of the problem" and then offered an

analysis that "is so implausible that it could not be ascribed to a difference in view

or the product of agency expertise," Motor Vehicle, 463 U.S. at 43, its conclusions

in this regard were highly arbitrary and capricious, and can no more serve as

justification for EPA’s failure to consider the Tribes’ treaty rights in its regulatory

determination than can its gross underestimation of tribal members’ fish

consumption.
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EPA Failed to Assess Risks to Tribal Fisheries from Power Plantso

in Conjunction with Other Sources of Mercury.

Throughout the supporting rule documents, EPA assesses the risks posed to

tribal members and others in a vacuum. It creates this vacuum by looking at only

the portion of fish-based mercury that is attributable to American power plants. It

thus impermissibly obscures the true risks to which tribal fishers, their families,

and communities are subjected. See, e.g., JA1439 (O’Neill at 11079) (citing EPA

data demonstrating that 80% of freshwater predator fish sampled in national study

had mercury levels exceeding EPA’s safe limit for women and citing Wisconsin

data demonstrating that 84% to 92% of various fish species had mercury levels

exceeding EPA’s safe limit for women). As the State Petitioners explain in their

brief, EPA’s approach is fundamentally at odds with the language, structure and

purposes of the CAA, and cannot be used to support the agency’s failure to

consider the Tribes’ treaty rights in making its section 112 determination.

D. It Is Accordingly Clear That EPA Should have Considered the
Tribes’ Treaty Rights in Making Its Section 112 Determination,
and That Such Consideration Should have Yielded the Conclusion
That Section 112 Regulation of Mercury Emissions Is Appropriate
and Necessary

As the evidence described above shows, EPA has underestimated and

obscured the very serious impacts that its Rule will have on treaty fishers, their

families, and communities. While it is difficult to quantify the true extent of the

impacts, it is clear that the Tribal Petitioners are inordinately burdened by EPA’s
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failure to conduct a proper section 112 determination in contravention of their

unique, federally-protected rights. The extent of the burden is vividly

demonstrated by the numerous fish advisories that blanket the reserved fishing

areas of the Petitioner Tribes. JA 1373-1395 (fish advisories). As those advisories

make clear, members of the Petitioner Tribes are presently in the position of

having to choose between exercising their solemn treaty rights and thereby

compromising their health and that of their families, including the potential success

of their children, or of foregoing their cultural and economic identity despite the

promises made to them by treaty. Given the binding nature of the treaty

obligations, EPA was required to look at those obligations as an important part of

the context for its section 112 determination. It was further required to conclude

that section 112 regulation is appropriate and necessary in order to honor those

treaty promises.

CONCLUSION

For the reasons set out above, the Tribal Petitioners ask that this Court:

(1)

(2)

(3)

(4)

vacate the section 112(n) Revision Rule;

vacate the Clean Air Mercury Rule;

direct the EPA to restore coal-fired utility units to the list of source
categories under section 112(c) of the Clean Air Act; and

direct the EPA to establish MACT standards for coal-fired utility units
as soon as practicable.
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Petitioners also request an award of the costs of litigation, including

reasonable attomeys’ fees, as authorized by 42 U.S.C. § 7607(0, and any other

relief that may be appropriate.
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Effective: August 05, 1999

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control
’~1ii Subehapter I. Programs and Activities

�1~ Part A. Air Quality and Emissions Limitations (gefs & Armos)

7412. Hazardous air pollutants

(a) Definitions

For purposes of this section, except subsection (r) of this section--

(1) Major source

The term "major source" means any stationary source or group of stationary sources located within a contiguous area and
under common control that emits or has the potential to emit considering controls, in the aggregate, 10 tons per year or
more of any hazardous air pollutant or 25 tons per year or more of any combination of hazardous air pollutants. The
Administrator may establish a lesser quantity, or in the case of radionuclides different criteria, for a major source than that
specified in the previous sentence, on the basis of the potency of the air pollutant, persistence, potential for
bioaccumulation, other characteristics of the air pollutant, or other relevant factors.

(2) Area source

The term "area source" means any stationary source of hazardous air pollutants that is not a major source. For purposes of
this section, the term "area source" shall not include motor vehicles or nortroad vehicles subject to regulation under
subchapter II of this chapter.

(3) Stationary source

The term "stationary source" shall have the same meaning as such term has under section 74! 1 (a) of this title.

(4) New source

The term "new source" means a stationary source the construction or reconstruction of which is commenced after the
Administrator first proposes regulations under this section establishing an emission standard applicable to such source.

(5) Modification

The term "modification" means any physical change in, or change in the method of operation of, a major source which
increases the actual emissions of any hazardous air pollutant emitted by such source by more than a de minimis amount or
which results in the emission of any hazardous air pollutant not previously emitted by more than a de minimis amount.

(6) Hazardous air pollutant

The term "hazardous air pollutant" means any air pollutant listed pursuant to subsection (b) of this section.
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Bay and Lake Champlain watersheds. The Administrator shall determine the role of air deposition in the pollutant loadings
of the Chesapeake Bay and L~e Champlain, investigate the sources of air pollutants deposited in the watersheds, evaluate
the health and environmental effects of such pollutant loadings, and shall sample such pollutants in biota, fish and wildlife
within the watersheds, as necessary to characterize such effects.

(4) Monitoring for coastal waters

The Administrator shall design and deploy atmospheric deposition monitoring networks for coastal waters and their
watersheds and shall make may information collected through such networks available to the public. As part of this effort,
the Administrator shall conduct research to develop and improve deposition monitoring methods, and to determine the
relative contribution of atmospheric pollutants to pollutant loadings. For purposes of this subsection, "coastal waters" shall
mean estuaries selected pursuant to section 320(a)(2)(A) of the Federal Water Pollution Control Act [33 U.S.I~.A. §
1330~a)(2)(A~ ] or listed pursuant to section 320(a)(2)(B) of such Act [33 U.S.C.A. ~ 1330(a)(2)(B) ] or estuarine res~reh
reserves designated pursuant to section 1461 of Title 16.

(5) Report

Within 3 years of November 15, 1990, and biennially thereafter, the Administrator, in cooperation with the Under
Secretary of Commerce for Oceans and Atmosphere, shall submit to the Congress a report on the results of any monitoring,
studies, and investigations conducted pursuant to this subsection. Such report shall include, at a minimum, an assessment
of--

(A) the contribution of atmospheric deposition to pollution loadings in the Great Lakes, the Chesapeake Bay, Lake
Champlain and coastal waters;

(B) the environmental and public health effects of any pollution which is attributable to atmospheric deposition to the
Great Lakes, the Chesapeake Bay, Lake Champlain and coastal waters;

(C) the source or sources of any pollution to the Great Lakes, the Chesapeake Bay, Lake Champlain and coastal waters
which is attributable to atmospheric deposition;

(D) whether pollution loadings in the Great Lakes, the Chesapeake Bay, Lake Champlain or coastal waters cause or
contribute to exceedances ~ of drinking water standards pursuant to the Safe Drinking Water Act [42 U.S,C,A. ~
300f et seq.] or water quality standards pursuant to the Federal Water Pollution Control Act [33 U.S.C.A. § 1251 et seq.]
or, with respect to the Great Lakes, exceedances [FN21 of the specific objectives of the Great Lakes Water Quality
Agreement; and

(E) a description of any revisions of the requirements, standards, and limitations pursuant to this chapter and other
applicable Federal laws as are necessary to assure protection of human health and the environment.

(6) Additional regulation

As part of the report to Congress, the Administrator shall determine whether the other provisions of this section are
adequate to prevent serious adverse effects to public health and serous or widespread environmental effects, including
such effects resulting from indirect exposure pathways, associated with atmospheric deposition to the Great Lakes, the
Chesapeake Bay, Lake Champlain and coastal waters of hazardous air pollutants (and their atmospheric transformation
products). The Administrator shall take into consideration the tendency of such pollutants to bioaccumulate. Within 5
years after November 15, 1990, the Administrator shall, based on such report and determination, promulgate, in accordance
with this section, such further emission standards or control measures as may be necessary and appropriate to prevent such
effects, including effects due to bioaccumulation and indirect exposure pathways. Any requirements promulgated pursuant
to this paragraph with respect to coastal waters shall only apply to the coastal waters of the States which we subject to
section 7627(a) of this title.

(n) Other provisions
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(1) Electric utility steam generating units

(A) The Administrator shall perform a study of the hazards to public health reasonably anticipated to occur as a result of
emissions by electric utility steam generating units of pollutants listed under subsection (b) of this section after imposition
of the requirements of this chapter. The Administrator shall report the results of this study to the Congress within 3 years
after November 15, 1990. The Administrator shall develop and describe in the Administrator’s report to Congress
alternative control strategies for emissions which may warrant regulation under this section. The Administrator shall
regulate electric utility steam generating units under this section, if the Administrator finds such regulation is appropriate
and necessary after considering the results of the study required by this subparagraph.

(B) .The Administrator shall conduct, and transmit to the Congress not later than 4 years after November 15, 1990, a study
of mercury emissions from electric utility steam generating units, municipal waste combustion units, and other sources,
including area sources. Such study shall consider the rate and mass of such emissions, the health and environmemal effects
of such emissions, technologies which are available to control such emissions, and the costs of such technologies.

(C) The National Institute of Environmental Health Sciences shall conduct, and transmit to the Congress not later than 3
years after November 15, 1990, a study to determine the threshold level of merettry exposure below which adverse human
health effects are not expected to occur. Such study shall include a threshold for mercury concentrations in the tissue of
fish which may be consumed (including consumption by sensitive populations) without adverse effects to public health.

(2) Coke oven production teelmoiogy study

(A) The Secretary of the Department of Energy and the Administrator shall jointly undertake a 6-year study to assess coke
oven production emission control technologies and to assist in the development and commercialization of teclmieally
practicable and economically viable control technologies which have the potential to significantly reduce emissions of
hazardous air pollutants.from coke oven production facilities. In identifying control technologies, the Secretary and the
Administrator shall consider the range of existing coke oven operations and battery design and the availability of sources of
materials for such coke ovens as well as alternatives to existing coke oven production design.

(B) The Secretary and the Administrator are authorized to enter into agreements with persons who propose to develop,
install and operate coke production emission control technologies which have the potential for significant emissions
reductions of hazardous air pollutants provided that Federal funds shall not exceed 50 per centum of the cost of any project
assisted pursuant to this paragraph.

(C) On completion of the study, the Secretary shall subn~t to Congress a report on the results of the study and shall make
recommendations to the Administrator identifying practicable and economically viable control technologie~ for coke oven
production facilities to reduce residual risks remaining after implementation of the standard under subsection (d) of this
section.

(D) There are authorized to be appropriated $5,000,000 for each of the fiscal years 1992 through 1997 to carry out the
program authorized by this paragraph.

(3) Publicly owned treatment works

The Administrator may conduct, in cooperation with the owners and operators of publicly owned treatment works, studies
to characterize emissions of hazardous air pollutants emitted by such facilities, to identify industrial, commercial and
residential discharges that contribute to such emissions and to demonstrate control measures for such emissions. When
promulgating any standard under this section applicable to publicly owned treatment works, the Administrator may provide
for control measures that include pretreatment of discharges causing emissions of hazardous air pollutants and process or
product substitutions or limitations that may be effective in reducing such emissions. The Administrator may prescribe
uniform sampling, modeling and risk assessment methods for use in implementing this subsection.

(4) Oil and gas wells; pipehne facilities
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(A) Notwithstanding the provisions of subsection (a) of this section, emissions from any oil or gas exploration or
production well (with its associated equipment) and emissions from any pipeline compressor or pump station shall not be
aggregated with emissions from other similar units, whether or not such units are in a contiguous area or under common
control, to determine whether such units or stations are major sources, and in the case of any oil or gas exploration or
production well (with its associated equipment), such emissions shall not be aggregated for any purpose under this section.

(B) The Administrator shall not list oil and gas production wells (with its associated equipment) as an area source category
under subsection (c) of this section, except that the Administrator may establish an area source category for oil and gas
production wells located in any metropolitan statistical area or consolidated metropolitan statistical area with a population
in excess of 1 million, if the Administrator determines that emissions of hazardous air pollutants from such wells present
more than a neglig~le risk of adverse effects to public health.

(5) Hydrogen sulfide

The Administrator is directed to assess the hazards to public health and the environment resulting from the emission of
hydrogen sulfide associated with the extraction of oil and natural gas resources. To the extent praetioable, the assessment
shall build upon and not duplicate work conducted for an assessment pursuant to section 8002(m) of the Solid Waste
Disposal Act [42 U.8.C.A. § 6982fm] ] and shall reflect consultation with the States. The assessment shall include a
review of existing State and industry control standards, techniques and enforcement. The Administrator shall report to the
Congress within 24 months after November 15, 1990, with the findings of such assessment, together with any
recommendations, and shall, as appropriate, develop and implement a control strategy for emissions of hydrogen sulfide to
protect human health and the environment, based on the findings of such assessment, using authorities under this chapter
including sections ~ 7411 of this title and this section.

(6) Hydrofluoric acid

Not later than 2 years after November 15, 1990, the Administrator shall, for those regions of the country which do not have
comprehensive health and safety regulations with respect to hydrofluoric acid, complete a study of the potential hazards of
hydrofluoric acid and the uses of hydrofluoric acid in industrial and commercial applications to public health and the
environment considering a range of events including worst-case accidental releases and shall make recommendations to the
Congress for the reduction of such hazards, if appropriate.

(7} RCRA facilities

In the case of any category or subcategory of sources the air emissions of which are regulated under subtitle C of the Solid
Waste Disposal Act [42 U,S.C.& § 69.21 et seq.], the Administrator shall take into account any regulations of such
emissions which are promulgated under such subtitle and shall, to the maximum extent practicable and consistent with the
provisions of this section, ensure that the requirements of such subtitle and this section are consistent.

(o) National Academy of Sciences study

(1) Request of the Academy

Within 3 months of November 15, 1990, the Administrator shall enter into appropriate arrangements with the National
Academy of Sciences to conduct a review of--

(A) risk assessment methodology used by the Environmental Protection Agency to determine the carcinogenic risk
associated with exposure to hazardous air pollutants from source categories and subcategories subject to the
requirements of this section; and

(B) improvements in such methodology.

(2) Elements to be studied
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