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SUMMARY OF ARGUMENT IN REPLY

The United States fails to set forth legally sufficient grounds to

support the dismissal of the Second Amended Complaint by the Court of

Federal Claims. Despite the United States' superficial and conclusory

assertions to the contrary, the truth is that the Western Shoshone people have

substantial rights under the Treaty of Ruby Valley, yet have never had their

"day in court" on the claims set forth in the Second Amended Complaint

pertaining to these Treaty rights.

The United States argues that a challenge to a judgment as void under

Rule 60(b)(4) must be made within a reasonable time, despite the plethora of

federal cases holding unequivocally that there is no timeliness requirement

under Rule 60(b)(4). There is no basis to distinguish these cases, given the

legal rule they set forth. Additionally, it is premature to dismiss the claim

under Rule 60(b)(4) pursuant to RCFC 12(b)(6) on grounds ofres judicata or

collateral estoppel. These defenses are generally not susceptible to

disposition on a motion to dismiss, and in any event, the elements of these

defenses are not demonstrated in the Second Amended Complaint or

elsewhere.

The United States also attempts to support the dismissal of Count II of

the Second Amended Complaint, asserting as grounds a waiver by



O ,

Appellants, the doctrine of sovereign immunity and the statute of limitations.

All of these issues are meritless as a basis for dismissal of Count II. First,

the South Fork Band Appellants addressed at length in their opening Brief

the issues pertaining to the dismissal of Count II, and thus there is no waiver

concerning these issues. Second, sovereign immunity is not a basis to

dismiss the Count II claim to prejudgment interest because this claim alleges

a Fifth Amendment taking of land held by Treaty title, which the Court of

Federal Claims recognized in its Opinion. Finally, the statute of limitations

would not bar the claim in Count II given that this claim is in the alternative

and conditional to the determination of issues concerning the ICC Judgment

and Treaty title, and thus it was not triggered by any event or circumstance

occurring outside the six-year limitations period.

With respect to Counts III-V of the Second Amended Complaint, the

United States' arguments should likewise be rejected. It challenges the

claim to royalties in Count III on the basis that all of the Western

Shoshone's rights under the Treaty of Ruby Valley were determined by the

ICC Judgment. In this regard, the United States consistently ignores the

distinction between Treaty title and aboriginal title, wrongly asserting that

the ICC Judgment finally extinguished all rights of the Western Shoshone to

land under the Treaty of Ruby Valley, when in fact the ICC Judgment is



narrowly directed to aboriginal title to a 24 million acre tract of land. The

United States further fails to recognize that the discharge provision of the

Indian Claims Commission Act, Section 22(a), was withdrawn and deleted

by Congress, and not in effect at the time of the technical "payment" of the

ICC Judgment. Therefore, Section 22(a) does not apply to bar the claims

brought in this case.

In challenging the Western Shoshone's Treaty title, the United States

places substantial reliance on Northwestern Bands of Shoshone Indians v.

United States, 324 U.S. 335 (1945), while ignoring the fact that

Northwestern Bands adjudicated the Box Elder Treaty, not the Treaty of

Ruby Valley. These Treaties are distinguishable on the critical issue of

recognized title. Finally, with regard to Count V, the United States raises

the issue of the source of the federal government's fiduciary obligations to

the Western Shoshone. These fiduciary obligations are fairly inferred from

the Treaty of Ruby Valley itself, which given the United States control and

supervision of the land's resources, and provides for compensation to the

Western Shoshone.

For the reasons set forth below and in the South Fork Band

Appellants' Brief, it is respectfully requested that the Judgment of Dismissal

of the Court of Federal Claims be reversed.



ARGUMENT

I. THE SECOND AMENDED COMPLAINT STATES A

CLAIM IN COUNT I FOR RELIEF UNDER RCFC 60(b)(4)

A. There is No Timeliness Requirement
In Challenging a Void Federal Judgment

The United States contends that the Court of Federal Claims was

correct in holding that an attempt to have a judgment declared void under

RCFC 60(b)(4) must be made within a "reasonable time". Yet this holding

is contrary to the overwhelming weight of case authority decided under Rule

60(b)(4) in the federal courts. Indeed, a leading treatise on federal practice

declares unequivocally that there is no time requirement under Rule

60(b)(4):

Rule 60(b) states that a motion for relief from a
judgment brought under Rule 60(b) must be
brought within a "reasonable" time. Despite the

express language of the Rule, there is no real time
limit of any kind on a motion for relief from a void
judgment. A motion under Rule 60(b)(4)
challenging a judgment as void is subject neither
to the "reasonable" time requirement of Rule
60(b) nor subject to the equitable doctrine of
laches, but rather may be made at any time.

20A Moore's Federal Practice §60.44 [5][c] (3d ed. 2007) (emphasis

supplied; footnotes omitted).

The United States seeks to distinguish the numerous cases cited by the

South Fork Band Appellants holding that there is no time requirement under



Rule 60(b)(4) on the grounds that, in those cases, there was less time

between the judgment and the Rule 60(b)(4) challenge than in the present

case.

States essentially ignores, is clear:

to challenge a void judgment,

The plain rule set forth in those cases, however, which the United

It does not matter how long a party waits

the challenge cannot be dismissed on

timeliness grounds.1 Ironically, in the one case relied upon by the United

States and the Court of Federal Claims, Pueblo of Santo Domingo v. United

States, 647 F.2d 1087 (Ct. C1. 1981), a Native American tribe was denied the

right to challenge a judgment as void on timeliness grounds. 2 It would be

anomalous, inequitable and unfair for parties in the federal courts generally

to be free of a timeliness requirement under Rule 60(b)(4), except for Native

1 See cases cited in South Fork Band Appellants' Brief at 21. see also

Meadows v. Dominican Republic, 817 F.2d 517, 521 (9th Cir. 1987); Sea-
land Service, Inc. v. Ceramica Europa II, Inc., 160 F.3d 849, 852 (lst Cir.

1998).

2The United States attempt to distinguish factually Judge Nichols' dissent in
Pueblo of Santo Domingo misses the point. Judge Nichols' dissent is

obviously not cited as precedent; rather, he makes significant observations in
his Opinion which pertain squarely to the South Fork Band Appellants'
claim of lack of due process in Count I. In particular, Judge Nichols notes
that (i) conflict of interest and misconduct by counsel in representing a tribe
are serious charges which should be of concern to the Court; and (ii) this
concern is particularly endemic in litigation on behalf of petitioners before
the ICC, where the tribe's desire to preserve and protect its interests in land
clash with counsel's interest to effect a judicial sale and thereby generate a

contingency fee.



American tribes which can be de facto singled out and denied the benefit of

Rule 60(b)(4) under such a requirement.

B. It Is Premature and Improper to

Dismiss Count I Under Rule 12(b)(6) on the
Grounds of Res Judieata or Collateral Estoppel

The United States also asserts that Count I of the Second Amended

Complaint fails to state a claim for relief under RCFC 12(b)(6) on grounds

of res judicata and collateral estoppel) Its argument fails, however, because

(i) the affirmative defenses of res judicata and collateral estoppel raise

factual issues which extend well beyond the contours of the pleading, and

cannot be resolved, particularly in the present case, on a Rule 12(b)(6)

motion to dismiss; and (ii) the elements of res judicata and collateral

estoppel have not otherwise been established in the record of this case.

1. The Factual Issues Created by the Defenses of
Res Judicata and Collateral Estoppel Are Not

Susceptible to Disposition on a Motion to Dismiss

Consideration of the doctrines of res judicata and collateral estoppel

engenders factual issues which cannot be resolved under' Rule 12(b)(6). 4

"Generally, a party cannot base a 12(b)(6) motion on res judicata. That

doctrine must be pleaded as an affirmative defense." Moch v. East Baton

3 These grounds were not relied upon by the Court of Federal Claims.

4 Res Judicata and collateral estoppel are also discussed in the South Fork

Band Appellants' Brief at 40 n. 11.

6



Rouge Parish School Bd., 548 F.2d 594, 596 n.3 (5th Cir. 1977); see also

Concordia v. Bendekovic, 693 F.2d 1073, 1075 (llth Cir. 1982) (rejecting

attempt to raise res judicata on a Rule 12(b)(6) motion, and noting that only

when the defense appears on the face of the complaint - and here it clearly

does not - may such an issue be considered for disposition at the pleading

stage). In Humboldt Bay Municipal Water District v. Louisiana-Pacific

Corporation, 1984 WL 1107 (N.D. Cal. 1984), the Court likewise noted that,

under the demanding standard for dismissal of Rule 12(b)(6), the application

of res judicata or collateral estoppel is better considered at the summary

judgment stage: "It is the court's conclusion that determining whether res

judicata and collateral estoppel principles apply in this case is better reserved

to the summary judgment stage of this litigation rather than proceeding with

these theories on this motion to dismiss. The court so concludes because

analyzation of res judicata and collateral estoppel principles will involve an

investigation of matters far outside the scope of the pleadings." Id. at *4.

"The burden of establishing preclusion is placed on the party claiming it, and

reasonable doubts will be resolved against an asserted preclusion." Does I

through IIIv. District of Columbia, 238 F. Supp. 2d 212, 222 (D.D.C. 2002).

The United States, which has the underlying burden of establishing

the application of res judicata and collateral estoppel would thus have to



show conclusively under Rule 12(b)(6) as a matter of law that it will prevail

on these defenses. The United States has not met this burden, but rather, the

record in this case shows factual issues which cannot be resolved at the

pleading stage.

2. There is No Basis at this Stage to Apply the
Doctrines of Res Judicata or Collateral Estoppel

Defendant broadly and vaguely argues for application of the doctrine

of res judicata and collateral estoppel. Res judicata refers to a claim for

relief or cause of action which was finally adjudicated in a prior proceeding.

See McSheffrey v. United States, 58 Fed. C1. 21 (2003). Nothing in the

record of this case demonstrates that a claim challenging the validity of the

ICC Judgment under RCFC 60(b)(4) has been previously brought and finally

adjudicated. The United States must therefore rely upon the doctrine of

collateral estoppel, also known as issue preclusion, in seeking dismissal. It

is the United States' burden to establish all of the following elements under

the doctrine of collateral estoppel:

(1) the issues to be concluded are identical to those
involved in the prior action; (2) in that action the
issues were "raised and actually litigated"; (3) the
determination of those issues in the prior action
was necessary and essential to the resulting

judgment; and (4) the party precluded . . . was
fully represented in the prior action.



Kentucky_ Bridge & Dam, Inc. v. United States, 42 Fed. C1. 501 (1998)

(quoting Mothers Restaurant, Incorporated v. Mama's Pizza, Inc., 723 F.2d

1566, 1569-70 (Fed. Cir. 1983)).

Defendant asserts that the issue of lack of due process was previously

determined in Western Shoshone Legal Defense and Education Ass'n v.

United States, 531 F.2d 495 (Ct. C1. 1976) (the "1976 Decision"), and

Temoak Band of Western Shoshone Indians, Nevada v. United States, 593

F.2d 994 (Ct. C1. 1979) (the "1979 Decision"). The 1976 Decision

concerned a motion to intervene in the ICC proceedings by the Western

Shoshone Legal Defense and Education Association, and Frank Temoke,

individually, neither of which were federally recognized tribes or bands.

This request was denied by the ICC, and this denial was affirmed by the

Court of Claims. The 1979 Decision concerned a request for stay or

suspension of the ICC Judgment. The Court's Opinion notes that the

Temoak Band, which ostensibly controlled the ICC litigation, had retained

new counsel and sought to partially change its position concerning the

Government's taking of aboriginal title. The Court held that this request was

untimely:

The abandonment of an entire claim at any point
with prejudice may well be a claimant's right, but
the partial and contingent abandonment of it, after
25 years, without prejudice, when the goal of final



adjudication is in sight cannot be. That is in
essencewhat the Indians would do here.

593 F.2d at 998.

In neither the 1976 Decision nor the 1979 Decision can it be

concluded that the issues are identical to those raised in the Second

Amended Complaint. The Second Amended Complaint alleges a lack of

due process based upon (i) the United States' refusal to recognize in the ICC

proceedings the Temoak Band's discharge of its counsel, the Barker Law

Firm, which had not been acting in accordance with the Temoak Band's

interests or its instructions; (ii) the fictional entity created to represent

Western Shoshone interests in the early stages of the ICC proceeding, the

"Western Shoshone Identifiable Group", did not in fact represent any group

of Westem Shoshone people, and this organizational fiction proceeded

forward to judgment, through the Barker Law Firm; and (iii) the Barker Law

Firm's representative, decision-making "client" at that point was the BIA. 5

(A. 24, ¶¶ 33-35).

5 The United States misguidedly relies upon the Supreme Court's recent
decision in Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955 (2007), in
challenging the sufficiency of the factual allegations of the Second Amended

Complaint under Rule 12(b)(6) (United States' Brief at 37-38). In
Twombl¥, the Court held that a complaint must contain sufficient factual

allegations to show a right to relief, and that mere labels, conclusions "and a
formulaic recitation of the elements of a cause of action will not do." Id. at

1965. The Second Amended Complaint filed in this case, however, cannot

10



The Government was thus in an extreme conflict of interest position

in the ICC proceedings. The Western Shoshone people's interests were not

represented, and claims were prosecuted to judgment against their will.

When attempts were made to change or withdraw the "taking" claim, and

thereby avoid unfair and irreparable prejudice, these attempts were denied,

as shown in the 1976 Decision and the 1979 Decision. However, the issue

of Constitutional due process set forth in the Second Amended Complaint

was never addressed as such in these Decisions. It therefore cannot be

concluded that the due process issue here is identical to or was "actually

litigated" in either the 1976 Decision or 1979 Decision. Moreover, the 1976

Decision and the 1979 Decision were premised upon the technical ground of

timeliness, and thus, even if the issues raised here are deemed to have been

addressed in either of those proceedings, it cannot be said that a

determination of those issues was "necessary and essential to the resulting

judgment." Accordingly, the elements of collateral estoppel are not satisfied

here.

fairly be attacked for lack of factual content. It contains a detailed factual
recitation supporting the claims plead, comfortably exceeding the minimum
pleading requirements of the Rules under any pleading standard. The United
States essentially asks the Court to reject the content of these factual
allegations under Rule 12(b)(6), which Twombly does not authorize.

11



Additionally, the doctrine of collateral estoppel applies to the

relitigation of issues "with the same party or his privy." Parklane Hosiery

Company, Inc. v. Shore, 439 U.S. 322, 326, 99 S. Ct. 645 (1979). Richards

v. Jefferson County, Alabama, 517 U.S. 793, 794, 116 S. Ct. 1761 (1996). It

is well established that, under principles of due process, a judgment cannot

bind those who were not parties in the earlier litigation and were not

adequately represented. The Government sweepingly asserts without basis

that all of the Plaintiff-Appellants are in privity with the parties in the ICC

proceedings. Parties may be bound by collateral estoppel only when they

are in a traditional relationship of privity, or other elements are present, such

as a close relationship, substantial participation and tactical maneuvering.

Kourtis v. Cameron, 419 F.3d 989, 998 (9th Cir. 2005). In any event, it is

necessary to show identity of interests and adequate representation. Id.

Here, a number of the South Fork Band Appellants are independent,

federally recognized tribes or bands, with their own separate systems of

government, which have the independent right to sue and be sued. Whether

these tribes or bands can be deemed in privity with those who were parties to

the 1976 Decision or the 1979 Decision raises issues of fact beyond the

scope of a motion to dismiss under RCFC 12(b)(6) .6

6 Significantly, in United States v. Dann, 572 F.2d 222 (9th Cir. 1978), the

12



Moreover, the Indian Claims Commission Act expressly provides that

a federally recognized tribe or band is not bound by privity to an

"identifiable group":

Any claim within the provision of this Act may be
presented to the Commission by any member of an
Indian tribe, band, or other identifiable group of
Indians as the representative of all its members;
but wherever any tribal organization exists,
recognized by the Secretary of the Interior as
having authority to represent such tribe, band, or
group, such organization shall be accorded the

exclusive privilege of representing such
Indians ....

25 U.S.C. §70i (1976), ICCA §10 (emphasis supplied). Accordingly, those

South Fork Band Appellants that were at the relevant time federally

recognized tribes or bands were entitled to their own representation in the

ICC, and should not be bound by a judgment or order in an ICC proceeding

unless they were a party. 7 See Turtle Mountain Band of Chippewa Indians

Court declined to reach the issue of whether the Danns were or were not

bound by the ICC litigation for purposes of collateral estoppel, noting that
"[s]ome difficult issues are presented in deciding the identity of parties in
question in the context of tribal litigation before the Commission." Id. at
225-26 n. 1.

7 Te-Moak Band of Western Shoshone Indians v. United States, 18 C1. Ct.

82, 87 (1989) and Western Shoshone Legal Defense Education Ass'n v.
United States, 531 F.2d 495, 503-04 (Ct. C1. 1976) are not to the contrary.
Those cases concerned the representation of parties for purposes of ICC

13



v. United States, 490 F.2d 935, 954 (Ct. C1. 1974) (discussing exclusive

right to representation by federally recognized tribes or bands).

In summary, the 1976 Decision arose from a motion to intervene

brought by parties not among the South Fork Band Appellants and not in

privity with them. The 1979 Decision concerned a motion to stay the ICC

proceedings, which did not address the issue of lack of due process to the

Western Shoshone parties in the ICC proceedings. There is no legal basis, 8

including res judicata and collateral estoppel, which would bar the South

Fork Band Appellants from presently raising the issue of lack of due process

under Rule 60(b)(4).

proceedings, in the context of motions to intervene, and did not address the
issue ofprivity for purposes ofres judicata or collateral estoppel.

8The United States seems to contend that dismissal of the Rule 60(b)(4)
claim based on the prior Court of Claims' decisions need not be grounded in
any legal doctrine. The Court of Claims in this case similarly attempted to
bolster its dismissal of Count I on the grounds that "Plaintiffs have failed to
present any evidence that would show a grave miscarriage of justice that has
not already been considered by various federal courts." (A. 8) (emphasis
supplied). It is error, however, to dismiss a claim under Rule 12(b)(6) in this
manner on grounds not supported by precedent. Moreover, as demonstrated
above, the issues raised in Count I have not already been considered and
decided against the South Fork Band Appellants by any federal court.

14



II. THE UNITED STATES' ARGUMENTS FOR THE

DISMISSAL OF COUNT II OF THE SECOND

AMENDED COMPLAINT ARE MERITLESS

A. There Has Been No Waiver of Issues on Appeal

The United States argues that the South Fork Band Appellants have

waived any challenge to the dismissal of Count II of the Second Amended

Complaint because they did not raise the issue of the dismissal of Count II in

their opening Brief. This contention is false and absurd, as a reading of the

South Fork Band Appellants' Brief plainly attests. Section III of the

Argument portion of the Brief (pp. 26-35) addresses fully and at length the

lower court's grounds for dismissal of Count II of the Second Amended

Complaint. (Compare Brief of South Fork Band Appellants, pp. 26-35, with

Court of Federal Claims' Order on Motion to Dismiss as to Count II, A. 8-

10). In this Section of their Brief, the South Fork Band Appellants explain

why the Court of Federal Claims erred in dismissing Count II. 9

In any event, "[a]s a general rule, briefs are read liberally with respect

to determining what issues are raised on appeal." 20 Moore's Federal

' The lower court's Opinion, in Section II, under the heading "Count Ir', has
two subsections, "A. Aboriginal Title" and "C. Treaty of Ruby Valley" (the
omission of "B" is apparently a scrivenors' error). The South Fork Band
Appellants' Brief (at pp. 26-35) sets forth argument in response challenging
the lower court's Opinion on aboriginal title and Treaty title, which are the
grounds under which the lower court dismissed Count II.

15



Practice §328.2019] (3d ed. 2007). The United States asserts that the

Appellants do not "specifically address Count II" in their Briefs. (Brief of

United States at 38-39). Even if this were true, and it is not, 1° it fails to

address the standard for determining waiver in this context, which requires

that the issue be absent from the opening brief. Becton Dickinson & Co. v.

C.R. Bard, Inc. 922 F.2d 792, 800-801 (Fed.Cir. 1990). The issues which

were the basis for the lower court's dismissal of Count II are very much

present in the South Fork Band Appellants' Brief. 11 There is no waiver

under these circumstances.

B. Sovereign Immunity Does Not Apply to the Extent that
Prejudgment Interest is Sought for a Fifth Amendment Taking

The United States also contends that Count II is subject to dismissal

for lack of subject matter jurisdiction, asserting that there is no waiver of

sovereign immunity for a claim to prejudgment interest. The United States

apparently confuses a claim to interest not supported by a treaty or contract

,0See Brief of South Fork Band Appellants at 26 & n. 6, which notes that §
III of the Argument addresses the lower court's ruling dismissing Count II of
the Second Amended Complaint.

,1It is also noted that the waiver rule in this context is "not govemed by a

rigid rule but may as a matter of discretion not be adhered to where
circumstances indicate that it would result in basically unfair procedure."
Becton Dickinson, 922 F.2d at 800. The South Fork Band Appellants

demonstrate clearly in their Brief that they intend to challenge the dismissal
of Count II in this appeal, and a finding of waiver under these circumstances
would be basically unfair.
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with a claim to interest for the taking of land recognized under a treaty with

the United States. This confusion is remarkable at this stage given that the

lower court explained the pertinent distinction in its Opinion:

Aboriginal title is the right to exclusive possession

that tribes hold as the result of occupying land
from time immemorial. There is no waiver of

sovereign immunity for the extinguishment of

aboriginal rifle. Treaty title is the equivalent of fee

title that is acquired through a treaty with the

United States. Because it is the equivalent of fee

title, the taking of property held under treaty title

requires compensation under the Fifth
Amendment, which includes interest. For an in

depth examination of this distinction, see Seneca

Nation of Indian v. New York, 206 F. Supp. 2d 448

(W.D.N.Y. 2002).

(Opinion, A. 8 n. 7) (emphasis supplied). The lower court thus rejected the

sovereign immunity argument made by the United States in its Brief.

Count II of the Second Amended Complaint is plead in the alternative

to Count I, which seeks a declaration that the ICC Judgment is void. Count

II sets forth two assumptions or preconditions to the relief sought: (1) that

the ICC Judgment is held to be valid; (A. 28, ¶ 57); and (2) that the Western

Shoshone Nation's treaty title rights to land are held to have been

extinguished by the ICC Judgment. (A. 29, ¶¶ 59-61). If these two

determinations are rendered in the litigation, then Count II seeks a
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declaration that the Western Shoshone people are entitled to prejudgment

interest based upon a Fifth Amendment taking of land held by treaty title.

When property held by treaty title is taken by the United States,

"interest from the time of taking must be included in order to satisfy the

demands of the Fifth Amendment." Fort Berthold Reservation v. United

States, 390 F.2d 686, 690 (Ct. C1. 1968); see also Seneca Nation of Indians

v. New York, 206 F.Supp. 2d 448 (W.D.N.Y. 2002) (cited in lower court's

Opinion). This principle is applicable where the federal government's

acquisition of Indian lands constitutes a taking, in which event the United

States is liable for interest from the date of taking. Sioux Nation of Indian v.

United States, 601 F.2d 1157 (Ct. C1. 1979). Accordingly, because Count II

alleges a Fifth Amendment taking, there is no sovereign immunity and

prejudgment interest is properly claimed against the United States.

C. The Statute of Limitations Does Not Bar Count H

The United States alternatively contends that Count II is barred by the

statute of limitations, 25 U.S. §2501, asserting that the action accrued in

1979 when the Court of Claims affirmed the ICC Judgment. This argument

should not dispose of Count II as a matter of law, particularly at the pleading

stage, given the allegations in the Second Amended Complaint that the ICC

never litigated nor made any finding or ruling on the issue of Treaty title or
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the taking of Western Shoshone Fee Title Land. (A. 24-26, ¶¶ 36-43). If a

final decision were made in this litigation that the ICC Judgment nonetheless

extinguished Treaty title, Plaintiffs' Count II claim would then accrue. The

very nature of the alternative, conditional claim set forth in Count II

precludes a determination as a matter of law that it accrued more than six

years before the filing of this action.

III. THE UNITED STATES FAILS TO SET FORTH A
SUFFICIENT BASIS TO DISMISS COUNTS III-V

OF THE SECOND AMENDED COMPLAINT

A. The ICC Judgment Did Not Resolve the
Western Shoshone Nation's Treaty Title Rights

The United States asserts that the claim to royalties in Count III of the

Second Amended Complaint was "conclusively resolved ''12 by the ICC

Judgment, which it broadly construes to extinguish all rights of the Western

Shoshone in land. This argument ignores the facts alleged in the Second

Amended Complaint demonstrating that the issue of Treaty title was never

litigated or adjudicated in the ICC proceedings, but rather the ICC addressed

and issued a judgment on aboriginal title to a tract of 24 million acresJ 3

(Second Amended Complaint, A. 24-26, ¶¶ 36-43). Indeed, the opinions of

12United States' Brief at 43.

13The significant distinction between Treaty title and aboriginal title is
discussed in the South Fork Band Appellants' Brief at 26-28.
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the Courts relied upon by the United States - Temoak Band of Westem

Shoshone Indians, Nevada v. United States, 593 F.2d 994 (Ct. C1. 1979),

United States v. Dann, 873 F.2d 1189 (9th Cir. 1989), and Western

Shoshone National Council v. Molini, 951 F.2d 200 (9th Cir. 1991) - all note

that the ICC proceedings addressed specifically aboriginal title rights. For

example, the Court in Temoak Band commences its Opinion with the

following statement: "Both sides appeal from a judgment of the Indian

Claims Commission relating to the claim of the Western Shoshones for

taking of aboriginal title lands in the present states of California and

Nevada. m4 593 F.2d at 995 (emphasis supplied).

Aboriginal title rights were also the only issue before the Ninth

Circuit in the Darm cases. The first Dann case was commenced in 1974 in

14 The United States wrongly asserts that the Petitioners in the ICC

proceeding, in addition to aboriginal title, also claimed "title and ownership
allegedly recognized under the Treaty of Ruby Valley and the other 1863
treaties." (United States' Brief at 9-10). In support of this proposition, it
cites to Shoshone Nation v. United States, 11 Ind. C1. Comm'n 387, 419
(1962). The above-quoted statement misrepresents the ICC's Opinion in

Shoshone Nation, as a plain reading demonstrates. The ICC there stated that
"Petitioners claim Indian title in 1863, and prior and subsequent thereto,
until taken by defendant..." Id. (emphasis supplied). The ICC goes on to
note that "Petitioners alternatively claim that the individual groups dealt
with by defendant in the so-called Doty treaties in 1863, and otherwise,...
were the land-owning entities to whom defendant is liable for the taking of
their Indian title." Id. (emphasis supplied). The ICC Opinion consistently
frames the issue as one of Indian title (which is synonymous with aboriginal
title), as opposed to recognized or treaty title.
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the form of a trespass action against Mary Dann and Carrie Dann for grazing

livestock without a permit. United States v. Dann, 706 F.2d 919, 921 (9th

Cir. 1983). "The Darms defended primarily on the ground that they were

Western Shoshone Indians and that they, along with others of that group,

still retained aboriginal title to the land in issue." Id. (emphasis supplied).

The reported Dann decisions consistently described the issue before the

Court as whether the Western Shoshone people's aboriginal title was a

defense to the trespass action. Id.; United States v. Darm, 572 F.2d 222 (9th

Cir. 1978); United States v. Dann, 706 F.2d 919 (9th Cir. 1983), rev'd and

remanded, 470 U.S. 39, 105 S.Ct. 1058 (1985); United States v. Dann, 873

F.2d 1189 (9th Cir. 1989). These cases expressly note that the issue of treaty

title had been abandoned by the Danns as a defense to the trespass action.

See 706 F.2d at 921 & n. 1; 873 F.2d at 1191 n. 1.

The United States also relies upon Western Shoshone National

Council v. Molini, 951 F.2d 200 (9th Cir. 1991). There, an action was

brought against the Nevada Department of Wildlife alleging that regulations

adopted by the State of Nevada interfered with the plaintiffs' right to hunt

and fish on the land. The United States was not a party in Molini. 15 The

15The Court in Molini made the factually incorrect statement that "the [ICC]

had before it a claim based on both aboriginal and treaty-based rights, and
ordered compensation for the extinguishment of those rights." Id. at 203.
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Ninth Circuit's decision in that case cannot be read as an independent basis

to abrogate Treaty based rights, nor can it be used to create a revisionist

history of the ICC proceedings. 16

It must be kept in mind that "[t]reaties between the United States and

Indian tribes are congressional acts akin to statutes." Menominee Indian

Tribe of Wisconsin v. Thompson, 161 F.3d 449, 457 (7th Cir. 1998). Only

"Congress may abrogate Indian treaty rights, but it must clearly express its

intent to do so." Minnesota v. Mille Lac's Band of Chippewa Indians, 526

U.S. 172, 202, 119 S.Ct. 1187, 1203 (1999). In this regard, "[w]hat is

essential is clear evidence that Congress actually considered the conflict

between its intended action on the one hand and Indian treaty rights on the

other, and chose to resolve that conflict by abrogating the treaty." United

States v. Dion, 476 U.S. 734, 739-740, 106 S.Ct. 2216, 2220 (1986). Most

As discussed above, and as made clear in Temoak Band, 593 F.2d at 1195,

the ICC only considered aboriginal title rights.

16 The United States similarly argues that Count V for breach of fiduciary

duty should be dismissed on statute of limitations grounds because "the
United States took the position in the ICC proceedings that the Western
Shoshone did not retain an interest in any of the disputed land." (United

States' Brief at 44). This statement is untrue. As set forth in the Second
Amended Complaint, as well as the South Fork Band Appellants' Briefs in
this appeal, the ICC proceedings did not address nor adjudicate the Westem
Shoshone Nation's Treaty title rights. There is nothing in the record to show
that the United States took and maintained a position in the ICC proceedings
adverse to Western Shoshone Treaty title to land.
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significant, "Indian treaty rights are too fundamental to be cast aside." Id.

Yet that is exactly what the United States advocates here. The ICC

Judgment cannot fairly be read so expansively as to abrogate Treaty based

rights pertaining to land. The Westem Shoshone Nation retains its rights

under the Treaty of Ruby Valley, including the right to royalties accruing

after 1946 asserted in Count III of he Second Amended Complaint.

B. The ICCA's Discharge Provision Was Not
In Effect at the Operative Time in this Case

While the United States in its Brief raised the ICCA's discharge

provision in cursory fashion as a basis for dismissal of Count III-V of the

Second Amended Complaint, 17 it fails entirely to address the South Fork

Band Appellants' discussion regarding the 1978 Amendment under which

the ICCA's discharge provision, §22(a) of the ICCA, 25 U.S.C. §70u

(1976), was deleted and withdrawn from the law. The United States has

failed to demonstrate how §22(a) can still act as a bar to the claims brought

in Count III-V when it was not in effect at the operative time of "payment"

under the ICC Judgment. 18

17United States' Brief at 42.

18 See South Fork Band Appellants' Brief at 37-41. The United States

asserts that the ICC awarded compensation for mineral royalties arising
before July 1, 1872, and that the claims in the ICC included a request for an
accounting. (United States' Brief at 42). To the extent that the United States
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C. The United States' Fails to Set Forth
a Sufficient Basis for Dismissal

of Counts HI-V Under Rule 12(b)(6)

The United States in its Brief challenges the assertion of Treaty title

under the Treaty of Ruby Valley, arguing that under Rule 12(b)(6) the

Western Shoshone parties fail to state a claim upon which relief may be

granted, and relying upon Northwestern Bands of Shoshone Indians v.

United States, 324 U.S. 335 (1945). Yet the United States inexplicably fails

to even address the argument in the South Fork Band Appellants' Brief

distinguishing Northwestern Bands. (See South Fork Band Appellants'

Brief at 31-33). Specifically, the Supreme Court in Northwestern Bands did

not have before it the Treaty of Ruby Valley of 1863, but instead adjudicated

an issue under the Box Elder Treaty. While the Box Elder Treaty generally

contains similar language to the Treaty of Ruby Valley, there exists a critical

Amendment to the Box Elder Treaty, not found in the Treaty of Ruby

Valley, which is highly probative, if not determinative, of the issue of

recognized title. In this Amendment to the Box Elder Treaty, the parties

implies that the doctrines of res judicata or collateral estoppel would be
applicable to the claims in the Second Amended Complaint for royalties and
an accounting, the raising of these defenses is premature and their elements
have not been shown. (See discussion of res judicata and collateral estoppel
in Argument, su__u_p__,§ I(B)(2)). For example, the United States in its Brief

does not address whether there was a final adjudication of an accounting
claim, and if so, what issues were actually litigated.
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expressly agreed that the Treaty does not confer recognized title. See 95 Ct.

CI. 642 ¶ 17 (1942). Because this language is not found in the Treaty of

Ruby Valley, by implication the United States did intend to confer

recognized titie on the Western Shoshone. The Argument of the United

States that the Box Elder Treaty and Treaty of Ruby Valley were

"substantially similar in form" is thus wrong and misleading, as it ignores

the essential language in these Treaties which distinguishes them on the

issue of Treaty title.

D. Count V of the Second Amended Complaint
Sufficiently Alleges a Claim for Breach of Fiduciary Duties

The United States asserts that the Second Amended Complaint fails to

sufficiently allege the source for the fiduciary obligations of the United

States to the Western Shoshone Nation. 19 This argument fails to recognize

the pervasive interest in and control over land resources set forth in the

Treaty of Ruby Valley. Particularly with respect to the mining of minerals,

taking of timber, and agricultural use of land, the Treaty provides the federal

government rights in and control of the land's resources, for which the

Western Shoshone people are to be compensated. (A. 33, Articles 4, 7). In

United States v. Mitchell, 463 U.S. 206 (1983) (Mitchell II), the Court notes

19United States' Brief at 47.
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that where the federal government takes on or controls tribal property, a

fiduciary relationship normally exists:

"[W]here the Federal Government takes on or has
control or supervision over tribal monies or

properties, the fiduciary relationship normally

exists with respect to such monies or properties
(unless Congress has provided otherwise) even
though nothing is said expressly in the authorizing
or underlying statute (or other fundamental
document) about a trust fund, or a trust or fiduciary
connection."

Id. at 224. (quoting Navajo Tribe of Indians v. United States, 624 F.2d 981,

987 (Ct. C1. 1980)).

The United States relies on United States v. Navajo Nation, 537 U.S.

488 (2003), which is distinguishable. There, the issue was whether the

Indian Mineral Leasing Act of 1938 (IMLA) created a fiduciary relationship.

The IMLA did not give the federal government control or responsibility over

Indian resources, but rather provided for Secretarial approval of coal mining

leases and authorized generally the Secretary to promulgate regulations. Id.

at 491. The federal government's function was thus one of removed

oversight, as opposed to control and supervision of tribal resources.

Compare United States v. White Mountain Appache Tribe, 537 U.S. 465

474-475 (2003) (holding that a fiduciary relationship exists on the basis of a

statute that provided the federal government with sufficient plenary control

26



and supervision of the tribe's resources). Accordingly, the Second Amended

Complaint in Count V sets forth sufficiently the basis for the federal

government's fiduciary relationship with the Western Shoshone. 2°

IV. CONCLUSION

Based on the foregoing and for the reasons set forth in the Brief of the

South Fork Band Appellants, it is respectfully requested that this Court

reverse the Court of Federal Claims' judgment of dismissal in its entirety,

and remand this case for further proceedings.

20The United States also attacks Count V of the Second Amended Complaint
for breach of fiduciary duty on the grounds that "[t]he Western Shoshone

cannot show that they presently own the royalty 60 million acres that they
contend is Western Shoshone land, however, as the district of Nevada has

dismissed their suit seeking to quiet title to that land." (United States' Brief
at 47). The District of Nevada's dismissal is presently on appeal in the
Ninth Circuit Court of Appeals, case no. 06-16252. In any event, the United
States does not even attempt to argue that the District of Nevada's dismissal
is res judicata or collateral estoppel - which would be frivolous - nor does it
explain how the District of Nevada's decision, which was based on the Quiet

Title Act's statute of limitations, could possibly abrogate or impair the
treaty-based rights set forth in Count V of the Second Amended Complaint.
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