
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

RICHARD M. SMITH, DONNA SMITH,
DOUG SCHRIEBER, SUSAN SCHRIEBER,
RODNEY A. HEISE, THOMAS J. WELSH,
JAY LAKE, JULIE LAKE, KEITH
BREHMER, and RON BRINKMAN, 

Plaintiffs,

v.

MITCH PARKER, In his official capacity as
Chairman of the Omaha Tribal Council,
BARRY WEBSTER, In his official capacity
as Vice-Chairman of the Omaha Tribal
Council, AMEN SHERIDAN, In his official
capacity as Treasurer of the Omaha Tribal
Council, RODNEY MORRIS, In his official
capacity as Secretary of the Omaha Tribal
Council, ORVILLE CAYOU, In his official
capacity as Member of the Omaha Tribal
Council, ELEANOR BAXTER, In her official
capacity as Member of the Omaha Tribal
Council, and ANSLEY GRIFFIN, In his
official capacity as Member of the Omaha
Tribal Council and as the Omaha Tribe’s
Director of Liquor Control.  

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 4:07-cv-03101

PLAINTIFFS’ OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS

INTRODUCTION

Plaintiffs are liquor retailers in Pender, Nebraska.  (Am. Compl., Filing #2, ¶¶ 1-7.)  Neither

Pender nor the Plaintiffs’ businesses are located on any federally recognized Indian Reservation and

are likewise not located in “Indian Country.”  (Am. Compl. ¶ 21.)  Despite the fact that Plaintiffs,

their businesses and Pender are located outside of the boundaries of the Omaha Indian Reservation,

the Defendants are attempting to enforce the Omaha Tribe’s liquor licensing requirements and tribal

alcohol tax against Plaintiffs on the sale of alcohol in Pender, Nebraska.  (Am. Compl. ¶ 23.)
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1  Defendants argue that deciding whether Pender is located outside of the Omaha
reservation’s boundaries in order to determine whether tribal courts have jurisdiction over
Plaintiffs’ claims is “putting the cart before the horse.”  Defendants’ argument ignores the well
settled principle that on a motion to dismiss under Fed. R. Civ. Pro. 12(b)(6), the facts in the
Complaint are taken as true for the purposes of the motion.  The Defendants’ argument also
directly contradicts the United States Supreme Court’s instruction in Nevada that where a tribe
lacks authority to regulate a nonmember’s conduct, “there is no need to exhaust the jurisdictional

2

Because “[a]n Indian tribe’s sovereign power to tax–whatever its derivation–reaches no further than

tribal land,” Atkinson Trading Company, Inc. v. Shirley, 532 U.S. 645, 653 (2001), Plaintiffs brought

this action to enjoin the Omaha Tribal officials’ attempts to regulate nonmembers outside of the

boundaries of the Omaha Reservation.

In their Motion to Dismiss (the “Motion”), the Defendants argue that Plaintiffs must first

exhaust tribal remedies before they can seek relief in this Court.  The Defendants reach this

conclusion only by ignoring the Plaintiffs’ allegation that Pender lies outside the boundaries of the

Omaha Reservation.  Then, relying on cases addressing the imposition of tribal regulations within

tribal lands, the Defendants argue that Plaintiffs were required to first bring their claims before the

Omaha Tribal Court.  Both the Supreme Court and the Eighth Circuit have stated otherwise.  The

United States Supreme Court has plainly declared that Indian tribes lack civil authority to regulate

nonmembers’ activities on land outside of the boundaries of a reservation, and a tribal court’s

jurisdiction cannot exceed the tribe’s regulatory jurisdiction.  Nevada v. Hicks, 533 U.S. 353, 369-60,

367 n.7 (2001).  As explained by the Eighth Circuit, if Pender is located outside of the Omaha

Reservation, that “ends [the] inquiry” regarding whether tribal courts have jurisdiction over

Plaintiffs’ claims.    Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d 1294, 1296 (8th Cir.

1994).  As such, Plaintiffs need not exhaust tribal remedies prior to pursuing the claims asserted in

their Amended Complaint.1  
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dispute in tribal court.”  Nevada, 533 U.S. at 374.  Thus, in order to determine whether
exhaustion is required, the Court must determine whether the tribe possess regulatory authority
over the Plaintiffs which necessarily requires the Court to determine whether Pender is on the
Omaha Reservation.

3

Furthermore, even if exhaustion of tribal remedies would otherwise be required in this case,

the United States Supreme Court has explained that exhaustion is not necessary (a) when the tribal

court clearly lacks jurisdiction over the dispute; or (b) when the tribal proceedings would be futile

and only serve to delay resolution of the case.  Nevada v. Hicks, 533 U.S. 353, 367-69 (2001).  Here,

both exceptions apply to eliminate any requirement of tribal exhaustion.  This forum is the only

appropriate forum for resolution of Plaintiffs’ claim that Pender is not part of the Omaha

Reservation.  Defendants’ Motion should therefore be denied in its entirety.

ARGUMENT

I. THE ALLEGATIONS IN THE AMENDED COMPLAINT MUST BE TAKEN AS

TRUE FOR PURPOSES OF DEFENDANTS’ MOTION TO DISMISS.

It is well settled that in addressing a motion to dismiss under Federal Rule of Procedure Rule

12(b)(6), all of the facts alleged in the complaint are taken as true and construed in the light most

favorable to the plaintiffs for the purposes of the motion.  Carter v. Arkansas, 392 F.3d 965, 968 (8th

Cir. 2004); Mattes v. ABC Plastics, Inc., 323 F.3d 695, 698 (8th Cir. 2003).  A complaint should not

be dismissed “unless it appears beyond doubt that the plaintiff can prove no set of facts in support

of his claim which would entitle him to relief.” Mattes, 323 F.3d at 698 (quoting Conley v. Gibson,

355 U.S. 41, 45-46 (1957)).  As this Court recently stated:

Thus, as a practical matter, a dismissal under Rule 12(b)(6) is likely to be granted
only in the unusual case in which a plaintiff includes allegations that show on the
face of the complaint that there is some insuperable bar to relief. Krentz v. Robertson,
228 F.3d 897, 905 (8th Cir. 2000). In other words, dismissal is justified only when
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2  Defendants’ arguments in support of dismissal focus almost entirely on two cases
which pre-date Nevada–National Farmers Mutual v. Crow Tribe of Indians, 471 U.S. 845 (1985)
and Duncan Energy, 27 F.3d 1294 (8th Cir. 1994).  However, the arguments presented by
Defendants have been flatly rejected by the Supreme Court.  “We begin with petitioners’
contention that National Farmers and Iowa Mutual broadly confirm tribal-court civil
jurisdiction. . . We read our precedent differently.”  Strate v. A-1 Contractors, 520 U.S. 438, 448
(1997).  Therefore, Defendants’ cited cases are inapplicable here for the same reason that every
case cited by Defendants in support of their position is inapplicable–all of these cases dealt only
with activities or claims on tribe-owned or reservation land.  See, e.g, Iowa Mutual Ins. Co. v.

4

the allegations of the complaint itself clearly demonstrate that the plaintiff does not
have a claim. 5B Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure §§§§ 1357 at 704 (3d ed. 2004). 

Kennedy v. Heartland Coop, No. 4:06CV3167, 2007 U.S. Dist. LEXIS 30220 (D. Neb. April 24,

2007). 

Here, the facts of the Amended Complaint clearly allege that Pender is not located on a

federally-recognized Indian reservation. (Am. Compl. ¶ 21.)  This allegation must be accepted as true

for the purposes of Defendants’ Motion.  Mattes, 323 F.3d at 698.  Nothing in the Plaintiffs’

Amended Complaint establishes an “insuperable bar to relief” which would preclude the Plaintiffs

from obtaining the judgment sought in the Amended Complaint.  Although Defendants spend several

pages of their Brief arguing the merits of Plaintiffs’ claims, for the purposes of Defendants’ Motion,

Pender is not part of the Omaha  Tribe’s reservation lands and, as set forth below, no exhaustion of

tribal remedies is necessary.  

II. EXHAUSTION OF TRIBAL REMEDIES IS NOT REQUIRED BECAUSE THE

OMAHA TRIBAL COURT LACKS JURISDICTION OVER PLAINTIFFS’ CLAIMS.

Nevada v. Hicks, 533 U.S. 353 (2001) is the United States Supreme Court’s most recent

decision addressing the authority of tribal courts to entertain claims involving nonmembers of an

Indian tribe.2  Nevada involved a civil action brought in tribal court alleging a violation of 42 U.S.C.
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LaPlante, 480 U.S. 9, 11 (1987) (requiring exhaustion of tribal court remedies for personal injury
claim relating to accident which occurred “within the boundaries of the Reservation”); Natl.
Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 847 (1985) (requiring
exhaustion of tribal court remedies for personal injury claim relating to accident which occurred
“on land owned by the State within the boundaries of the Crow Indian Reservation”); Gaming
World Int’l., Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 840, 849-50 (2003) (citing
Natl. Farmers and requiring tribal exhaustion for dispute relating to casino project because the
“project [was] located within the borders of the reservation.” (citations omitted)); Duncan
Energy, 27 F.3d 1294 (requiring tribal exhaustion of remedies only because “this court ha[d]
previously ruled that the 1910 Act did not diminish the Reservation”); Ninigret Dev. Corp. v.
Narragansett Indian Wetuomuck Housing Auth., 207 F.3d 21, 32 (1st Cir. 2000) (requiring
exhaustion of tribal remedies because the disputed “project entailed the development of low-
income housing for members of the Tribe on real estate purchased for that express purpose”).  

5

§ 1983 and other torts against state officials who entered tribal land to execute a search warrant

against a tribe member suspected of having violated state law outside of the reservation.  Id. at 355.

When the state officials filed an action in federal court seeking a declaratory judgment that the tribal

court lacked jurisdiction, the federal district court and Ninth Circuit Court of Appeals held that the

tribal court had authority to hear these claims and that the state officials must exhaust tribal remedies

before bringing their declaratory judgment action in federal court.  Id. at 357.  The Supreme Court

reversed and held that the tribal court had no authority to adjudicate the claims.  Further, since the

lack of the tribal court’s authority to hear the claims was clear, there was no need to exhaust the

jurisdictional dispute in tribal court before proceeding in federal court.  Id. at 368-69.

The Nevada Court engaged in a three step analysis to determine whether the tribal court had

jurisdiction over the plaintiff’s claims and whether the defendants were required to exhaust tribal

remedies before seeking a declaratory judgment in federal court.  First, the Court examined whether

the tribe had regulatory authority over the conduct at issue.  Next, the Court examined the scope of

the tribal court’s jurisdiction as limited by the tribe’s legislative jurisdiction.  Finally, the Court

Case: 4:07-cv-03101-RGK-DLP     Document #: 41      Date Filed: 07/20/2007     Page 5 of 14



6

addressed whether exhaustion of tribal remedies was required prior to moving forward in federal

court.

The Nevada Court’s first inquiry was whether the tribe could regulate state officials

executing a search warrant for evidence of an off-reservation crime.  The Nevada Court explained

that the tribe’s regulatory authority over nonmembers was governed by the Court’s decision in

Montana v. United States, 450 U.S. 544 (1981).  Pursuant to Montana, the Court analyzed whether

regulatory jurisdiction over state officers on the reservation was “necessary to protect tribal self-

government or to control internal relations, and, if not, whether such regulatory jurisdiction has been

congressionally conferred.”  Nevada, 533 U.S. at 360.  The Court concluded that the tribe’s interest

in regulating state officers in this context did not satisfy the Montana factors, so the tribal court

lacked regulatory and legislative jurisdiction over the state officers.  Id. at 364-65.

The Court next turned to the scope of the tribal court’s jurisdiction.  “Tribal courts, it should

be clear, cannot be courts of general jurisdiction . . . for a tribe’s inherent adjudicative jurisdiction

over nonmembers is at most only as broad as its legislative jurisdiction.”  Id. at 367.  Having

previously determined that the tribe lacked legislative jurisdiction over the actions of the state

officials, the tribal court then necessarily lacked adjudicative jurisdiction.  Id. at 367-68.

Importantly, with respect to the tribal court’s jurisdictional authority, the Nevada Court flatly

rejected the contention that “it is fundamentally a question of tribal law” to determine the extent of

the tribal court’s jurisdiction.  Id. at 368 n.8.  Rather, this “limitation on jurisdiction over

nonmembers pertains to subject-matter, rather than merely personal, jurisdiction, since it turns upon

whether the actions at issue in the litigation are regulable by the tribe.”  Id.  

Case: 4:07-cv-03101-RGK-DLP     Document #: 41      Date Filed: 07/20/2007     Page 6 of 14



7

Having determined that the tribe lacked regulatory authority over the state officers and that

the tribal court lacked judicial authority over the actions of the non-member state officers, the

Nevada Court turned to the question of whether the state officials were required to exhaust their

jurisdictional claims in tribal court before bringing them in federal court.  The Court began this

analysis by setting forth the previously recognized exceptions to the exhaustion requirement.  In

earlier cases, the Court had held that exhaustion was not required “where an assertion of tribal

jurisdiction is motivated by a desire to harass or is conducted in bad faith, . . . or where the action

is patently violative of express jurisdictional prohibitions, or where exhaustion would be futile

because of the lack of an adequate opportunity to challenge the court’s jurisdiction. . . . [or] when

. . . it is plain that no federal grant provides for tribal governance of nonmembers’ conduct on land

covered by Montana’s main rule, so the exhaustion requirement would serve no purpose other than

delay.”  Id. at 369 (internal citations and quotation marks omitted).  Acknowledging that none of the

exceptions were “technically” applicable to the state officers, the Court recognized that the reasoning

behind the exceptions did apply.  “Since it is clear, as we have discussed, that tribal courts lack

jurisdiction over state officials for causes of action relating to their performance of official duties,

adherence to the tribal exhaustion requirement in such cases would serve no purpose other than

delay, and is therefore unnecessary.”  Id.

When the Nevada Court’s analysis is applied to the facts of this case, it is clear that Plaintiffs

need not exhaust remedies in tribal court prior to proceeding with this action.  The Plaintiffs allege

that the Omaha Tribe is attempting to enforce its liquor licensing scheme and alcohol tax against

nonmembers for sales occurring outside of the Omaha Indian Reservation.  As explained by the

Court in Atkinson Trading Company, Inc. v. Shirley, 532 U.S. 645, 653 (2001), “[a]n Indian tribe’s
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3  As explained by Plaintiffs in their Brief in Support of Motion for Temporary
Restraining Order, Filing #6, at 15, the result might be different if Plaintiffs were challenging the
tribe’s authority to impose taxes or regulate alcohol sales within the boundaries of the Omaha
Reservation.  In that case, it is arguable that Montana’s “political integrity, health or welfare of
the tribe” exception might apply to grant the tribe legislative authority over Plaintiffs’ actions. 
However, the Montana exceptions do not apply to nonmember activities which occur off the
reservation.  

8

sovereign power to tax–whatever its derivation–reaches no further than tribal land.”  (See also, Pls.’

Br. in Supp. of Mot. for Temp. Rest. Order, Filing #6, at 10-15 (explaining that Defendants lack the

authority to impose a tax or regulatory scheme on nonmembers outside of the Omaha Indian

Reservation and the inapplicability of Montana’s exceptions).)  Since the Omaha Indian Tribe lacks

the legislative jurisdiction to impose a tax or regulatory scheme on nonmembers outside of the

reservation, Nevada dictates that the Omaha Tribal Courts lacks subject-matter jurisdiction over

Plaintiffs’ claims.3  Like the situation faced by the Nevada Court, the Omaha Indian Tribe lacks

legislative jurisdiction over the Plaintiffs’ claims, the Omaha Tribal Court lacks subject-matter

jurisdiction over the Plaintiffs’ claims, and the only remaining question is whether the Plaintiffs must

exhaust tribal remedies prior to proceeding with their declaratory judgment action in federal court.

Under Nevada, exhaustion of tribal remedies is not required where it is clear that the Tribal

Courts lack jurisdiction over the claims at issue.  In Nevada, the Court embraced the reasoning

behind its previously articulated exhaustion exceptions to hold that the state officials need not

exhaust tribal remedies “[s]ince it is clear . . . that tribal courts lack jurisdiction” over the claims

brought against the state officials.  Nevada, 533 U.S. at 369.  As a result, the exhaustion requirement

“would serve no purpose other than delay.”  Id.  Under the rule announced in Atkinson, it is similarly

“clear” in this case that Defendants lack legislative jurisdiction to impose a tax and regulatory

scheme outside of the boundaries of the Omaha Reservation.  Since the Omaha Tribal Courts’
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9

jurisdiction can extend no further than the Tribe’s legislative jurisdiction, the Tribal Courts lack

subject matter jurisdiction over Plaintiffs’ claims.  Thus, “adherence to the tribal exhaustion

requirement . . . would serve no purpose other than delay, and is therefore unnecessary.”  Nevada,

533 U.S. at 369. 

III. PLAINTIFFS NEED NOT EXHAUST TRIBAL REMEDIES BECAUSE

EXHAUSTION WOULD BE FUTILE AND NO FEDERAL GRANT PROVIDES FOR

TRIBAL GOVERNANCE OF NONMEMBERS’ CONDUCT ON LAND OUTSIDE

OF THE RESERVATION.

In Nevada, the Court recognized several previously-articulated exceptions to the tribal

exhaustion requirement.  Accordingly, exhaustion is not required “where an assertion of tribal

jurisdiction is motivated by a desire to harass or is conducted in bad faith, . . . or where the action

is patently violative of express jurisdictional prohibitions, or where exhaustion would be futile

because of the lack of an adequate opportunity to challenge the court’s jurisdiction. . . . [or] when

. . . it is plain that no federal grant provides for tribal governance of nonmembers’ conduct on land

covered by Montana’s main rule, so the exhaustion requirement would serve no purpose other than

delay.”  Nevada, 533 U.S. at 369 (internal citations and quotation marks omitted).  At least two of

these exceptions directly apply to the present case to eliminate the tribal exhaustion requirement.

A. Exhaustion of Tribal Remedies In This Case Is Futile.

As set forth in Nevada, exhaustion of tribal remedies is not required where that exhaustion

would be futile.  Id. at 369.  In this case, the Plaintiffs do not challenge the authority of the Omaha

Tribe to regulate alcohol sales and impose taxes on alcohol sales on the Omaha Reservation.  Indeed,

the Plaintiffs do not even directly challenge the terms of the Omaha Tribe’s Beverage Control
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10

Ordinance, since by its language it only applies to “the possession, sale and consumption of liquor

within the Omaha Tribe’s Reservation.”  Amendment (Title 8 of the Tribal Code) to Omaha Tribe’s

Beverage Control Ordinance, 71 Fed. Reg. 10056 (Feb. 28, 2006).  Rather, the Plaintiffs challenge

the individual Defendants’ attempts to impose the Beverage Control Ordinance on alcohol sales

which occur outside of the boundaries of the Omaha Reservation.  As a result, the central issue in

this case is a determination as to whether Pender, Nebraska, lies outside of the boundary of the

Omaha Reservation.  

The Supreme Court has unequivocally stated that “[t]he first and governing principle is that

only Congress can divest a reservation of its land and diminish its boundaries.” Solem v. Bartlett,

465 U.S. 463, 466 (1984).  Neither Defendants, nor the Omaha tribal courts, have the authority to

determine whether Pender is located on the Omaha Reservation.   Congress and the federal courts,

not the Omaha Tribe, have the authority to determine whether a tribe’s reservation boundaries have

been diminished. 

The futility of proceeding in tribal court is highlighted by the fact that a tribal court’s ruling

on Pender’s status will have absolutely no effect on this litigation.  Although some deference is

accorded to tribal courts on issues of tribal law, where tribal courts apply federal law, “the tribal

court’s determinations are accorded no deference and are reviewed by the district court de novo.”

Prescott v. Little Six, Inc., 387 F.3d 753 (8th Cir. 2004).  Whether the Omaha tribal court determines

that Pender is part of the Omaha Reservation or whether the tribal court determines that Pender is

not part of the Omaha Reservation, that determination has no legal effect and the parties will again

end up in this forum where the tribal court’s decision is accorded no deference and the litigation

must start again “from scratch.”  This result amounts to nothing more than a waste of time and
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11

resources for all of the parties because, after exhausting tribal remedies, the parties will be back in

this Court, ready to proceed as though the exhaustion of remedies never happened.  This is precisely

the type of futile exercise that the Nevada Court sought to avoid.  

An additional example of the futility of proceeding in tribal court is revealed by the tribal

court’s lack of subject-matter jurisdiction over Plaintiffs’ claims.  That is, if Plaintiffs are forced to

litigate their Amended Complaint in Omaha tribal courts, they will be placed in the strange and

untenable position of filing a Complaint along with a motion or request for declaratory relief that the

tribal court in which they just filed their Complaint has no jurisdiction.  Plaintiffs will be forced to

argue that the tribal court has no jurisdiction to hear the complaint over which jurisdiction was just

invoked by the filing.  This is akin to a party filing a complaint in federal district court, and then

immediately moving to dismiss that party’s own complaint for lack of subject matter jurisdiction.

Such an exercise is certainly futile.  

B. Exhaustion Is Not Required Where No Federal Grant Provides for Tribal

Governance of Nonmembers’ Conduct on Land Covered by Montana’s Main

Rule, So the Exhaustion Requirement Would Serve No Purpose Other than

Delay.

Another exception to the tribal exhaustion requirement explained by the Nevada Court arises

when “it is plain that no federal grant provides for tribal governance of nonmembers’ conduct on

land covered by Montana’s main rule, so the exhaustion requirement would serve no purpose other

than delay.”  Nevada, 533 U.S. at 369.  As fully explained by the Court in Strate v. A-1 Contractors,

520 U.S. 438, in which this exception was initially announced: “When . . . it is plain that no federal

grant provides for tribal governance of non-members’ conduct on land covered by Montana’s main
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rule, it will be equally evident that tribal courts lack adjudicatory authority over disputes arising from

such conduct.  As in criminal proceedings, state or federal courts will be the only forums competent

to adjudicate those disputes.”  Id. at 459 n.14.  The “general rule” articulated in Montana is “the

general proposition that the inherent sovereign powers of an Indian tribe do not extend to activities

of nonmembers of the tribe” unless one of two narrow exceptions, not applicable here, apply.

Montana, 450 U.S. at 565.  Plaintiffs’ claims involve both nonmembers and a tribal attempt to

regulate activities that occur outside of tribal lands.  Under Atkinson, it is clear that “no federal grant

provides for tribal governance of nonmembers’ conduct” in this circumstance, and “equally evident

that  tribal courts lack adjudicatory authority over disputes arising from such conduct.”  Strate, 520

U.S. at 459 n.14.  As a result, Plaintiffs are not required to exhaust tribal remedies because tribal

exhaustion“would serve no purpose other than delay.”  Nevada, 533 U.S. at 369. 

Whether Pender is located on the Omaha Reservation is the threshold question which must

be answered prior to submission of this matter to a tribal court.  If it is true that Pender is not part

of the Omaha Reservation, then neither the Omaha Tribe nor the tribal courts have any legislative

or adjudicative authority over Plaintiffs’ claims.  Indeed, as set forth by the Eighth Circuit, this is the

threshold question because the Omaha Tribe has no authority to regulate activities off the reservation

and Pender’s off-reservation status appropriately “end[s the] inquiry” regarding tribal court

jurisdiction.  Duncan Energy, 27 F.3d at 1296. 

CONCLUSION

Exhaustion of tribal remedies is not required under these circumstances.  However, if this

Court deems tribal exhaustion of remedies necessary here, this matter should be stayed and not

dismissed.  As Defendants recognize, this Court has the discretion to stay these proceedings pending
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the tribal court resolution. (Defs.’ Br. in Supp. at 14-15.)  For all of the reasons set forth above, and

those set forth in Plaintiffs’ previous filings as incorporated herein, Defendants’ Motion to Dismiss

should be denied in its entirety.    

Dated: July 20, 2007

RICHARD M. SMITH, DONNA SMITH, DOUG
SCHRIEBER, SUSAN SCHRIEBER, RODNEY A.
HEISE, THOMAS J. WELSH, JAY LAKE, JULIE LAKE,
KEITH BREHMER, and RON BRINKMAN,  Plaintiffs.

BY: OGBORN SUMMERLIN & OGBORN, P.C.
V. GENE SUMMERLIN - 19611
MARNIE A. JENSEN - 22380
610 J Street, Suite 200
Lincoln, NE 68508
(402) 434-8040
gene@osolaw.com
marnie@osolaw.com

BY:        /s/ V. Gene Summerlin              
V. Gene Summerlin
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 20th day of July, 2007, the foregoing document
was electronically filed using the CM/ECF system which sent notification of the filing to the
following:

STINSON MORRISON HECKER LLP
LYMAN L. LARSEN - 12398
1299 Farnam St. 
Omaha, NE 68102
(402) 342-1700
llarsen@stinson.com

JOHNSON THOMPSON LLP
MAURICE JOHNSON -19419
BENJAMIN W. THOMPSON - 22025
10844 Old Mill Road, Suite 4
Omaha, NE 68154
(402) 934-0198
mjohnson@johnsonthompson.com
bthompson@johnsonthompson.com

            /s/ V. Gene Summerlin                    
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