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Attorneys for Plaintiff First Specialty Insurance Corporation        

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

AT PORTLAND  

FIRST SPECIALTY INSURANCE 
CORPORATION,   

PLAINTIFF,   

v.  

THE CONFEDERATED TRIBES OF THE 
GRAND RONDE COMMUNITY OF 
OREGON,   

DEFENDANT.  

Case No. 07-CV-05-KI   

PLAINTIFF FSIC’S REPLY IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT          

 

Plaintiff First Specialty Insurance Corporation (“FSIC”) respectfully submits this Reply 

in Support of FSIC’s Motion for Summary Judgment. 

A. The Federal Arbitration Act Does Not Permit the Tribal Courts to Vacate the 
Award. 

The Tribe continues to gloss over the implications of the expansive jurisdictional theory 

it has advanced.  The Tribe has yet to cite, at any point in this proceeding or even before the 
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tribal courts, a single instance in which a tribal court has vacated an off-reservation arbitration 

award.  The Tribe insists that its courts may review arbitration awards just as state and federal 

courts do.  But statutes like the Oregon Arbitration Act and the Federal Arbitration Act (“FAA”) 

establish exclusive procedures by which state and federal courts may vacate and confirm 

arbitration awards.  See ORS 36.700-.710 (authorizing Oregon circuit courts to confirm, vacate, 

or modify arbitration awards); 9 U.S.C. §§ 9-10 (authorizing district courts to confirm or vacate 

arbitration awards).  Tribal courts, by contrast, are forbidden by the rule enunciated in Montana 

v. United States, 450 U.S. 544 (1981), from exercising jurisdiction over conduct occurring 

outside the confines of reservations.  Because “there can be no assertion of civil authority beyond 

tribal lands[,]” Atkinson Trading Co. v. Shirley, 532 U.S. 645, 657 n.12 (2001), tribal courts lack 

the authority to vacate off-reservation arbitration awards and prevent duly authorized state and 

federal courts from enforcing them.  Thus, the actions of the tribal courts here differed 

dramatically from that of the court in Sole Resort, S.A. de C.V. v. Allure Resorts Mgmt., LLC, 

450 F.3d 100 (2d Cir. 2006), the case upon which the Tribe relies most heavily.  (Tribe’s Memo. 

in Response to Motion for Summary Judgment at 7-9.)  In Sole Resort, the two parties were 

foreign corporations, and the federal courts were authorized to review the award under the 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, a companion 

statute to the FAA.  Sole Resort, 450 F.3d at 102 & n.1.  Here, no similar statute authorized the 

tribal courts to vacate the arbitration award.   

In this case, moreover, the FAA applies to prohibit the Tribe from vacating the award in 

its own courts.  The Tribe argues that the FAA does not apply, but fails to cite any supporting 

authority.  (Tribe’s Memo. in Response to Motion for Summary Judgment at 17.)  This is 

undoubtedly because the FAA is so plainly applicable.  See 9 U.S.C. § 2 (arbitration provision in 

“a contract evidencing a transaction involving commerce * * * shall be valid, irrevocable, and 

enforceable”).  The Investment Advisory Agreement was between an Indian tribe located in 

Oregon and a Washington investment firm, and involved the provision of financial services 
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across multiple jurisdictions.  See Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 

273-77 (1995) (“involving commerce” is to be construed as broadly as possible to include any 

activities affecting commerce); Snyder v. Smith, 736 F.2d 209, 418 (7th Cir. 1984) (“Congress 

intended the [FAA] to apply to all contracts that it constitutionally could regulate.”).  Courts 

have applied the FAA to arbitration agreements between tribes and off-reservation entities.  See 

Comanche Indian Tribe of Oklahoma v. 49, LLC, 391 F.3d 1129, 1132 (10th Cir. 2004) 

(arbitration agreement between tribe and an out-of-state business);  Val-U Constr. Co. of S. 

Dakota v. Rosebud Sioux Tribe, 146 F.3d 573, 578 (8th Cir. 1998) (arbitration agreement 

between tribe and contractor in South Dakota).   

The Tribe’s insistence that the tribal courts could vacate the award thus ignores the 

applicability of the FAA and the procedural history of this case.  The Tribe brought suit in 

Multnomah County Circuit Court.  The Circuit Court, acting under the FAA, sent all claims 

between the Tribe and FSIC’s assignors to arbitration.  Cf. Industra/Matrix Joint Venture v. Pope 

& Talbot, Inc., 341 Or. 321, 329, 142 P.3d 1044 (2006) (because FAA applied, Oregon trial 

court was required to use federal common law of arbitrability to determine whether claims were 

should be ordered to arbitration).  The Tribe selected the arbitration service and fully participated 

in the proceedings.  After the arbitration panel rendered a decision adverse to the Tribe, the FAA 

then permitted only one way to attack the award.1  The Tribe was required to move “in the 

[federal] district wherein the award was made”—the Western District of Washington—to vacate 

the award under the FAA.  9 U.S.C. § 10(a).  Section 10 prescribes the exclusive venue for 

challenging an award under the FAA.  Sunshine Beauty Supplies, Inc. v. U.S. Dist. Court for the 

Cent. Dist. of Calif., 872 F.2d 310, 311-12 (9th Cir. 1989).   

                                                

 

1 By contrast, the FAA permits FSIC to move this Court for confirmation of the award, 9 U.S.C. 
§ 9, because the Investment Advisory Agreement provides that “[t]he award * * * shall be final 
and judgement [sic] upon the reward rendered may be entered into any court, State or Federal, 
having jurisdiction.”  (Investment Advisory Agreement, Exhibit 1 at 4.)  This language plainly 
does not authorize entry of or a challenge to an award in the tribal court system. 
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The Tribe chose not to employ the only permissible attack under the FAA.  Instead, the 

Tribe brought an action explicitly styled a “Petition to Vacate Arbitration Award” in its tribal 

courts.  (Petition to Vacate, Exhibit 12 at 1.)  Section 10 of the FAA did not authorize the Tribe’s 

petition to vacate in the tribal courts.  Under the FAA, only the district court for the Western 

District of Washington could entertain the Tribe’s petition to vacate.2  

B. Claim Preclusion Barred the Tribal Courts from Adjudicating the Scope of the 
Arbitration Clause. 

The Tribe spills considerable ink arguing that preclusion principles do not apply because 

the Tribe did not litigate the identical issue of immunity from a reciprocal award of attorney fees 

under the Oregon Securities Law.  But Oregon law is clear that the doctrine of claim preclusion 

(res judicata) bars any claim or defense that could have been raised:  

Unlike issue preclusion (also known as collateral estoppel), claim 
preclusion does not require actual litigation of an issue of fact or 
law; nor does it require that the issue have been essential to the 
final or end result of the proceeding.  It requires only that there 
have been an opportunity to litigate the issue in a proceeding that 
produced a final judgment on the merits.   

Bloomfield v. Weakland, 193 Or. App. 784, 792-93, 92 P.3d 749 (2004).  This principle applies 

to claims—as asserted by the Tribe here—that the original court lacked subject-matter 

jurisdiction.  Lincoln Loan Co. v. City of Portland, 340 Or. 613, 630, 136 P.3d 1 (2006); see also 

City of S. Pasadena v. Mineta, 284 F.3d 1154, 1157 (9th Cir. 2002) (claim preclusion bars 

challenge to subject-matter jurisdiction that could have been raised in earlier proceeding).  The 

Tribe brought the claim under the Oregon Securities Law that carried a reciprocal right to 

                                                

 

2 For this reason, the Tribe’s reliance on Missouri River Servs., Inc. v. Omaha Tribe of Nebraska, 
267 F.3d 848 (8th Cir. 2001), is misplaced.  In that case, cross-motions to confirm and vacate the 
award were properly presented under sections 9 and 10 of the FAA to the district court.  267 F.3d 
at 851.  Here, the Tribe failed to petition the proper district court under section 10.  Nor did the 
Missouri River case involve a state-court ruling, as here, on the scope of the arbitration clause.  
See 267 F.3d at 852 (arbitrator decided scope of arbitration clause).  Finally, the arbitrator in 
Missouri River did clearly exceed his powers, contrary to the FAA, by ordering that the award be 
paid from funds not covered by the agreement.  267 F.3d at 855.     
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attorney fees and costs and thereby put the issue before the Circuit Court.  The Tribe had ample 

opportunity to raise objections to the scope and extent of the arbitration provision on grounds of 

immunity.  Indeed, the Tribe expressly raised tribal immunity in arguing that a later agreement 

between the Tribe and FSIC’s assignors was the governing contract.  (Tribe’s Memo. in 

Opposition to Motion to Compel Arbitration, Exhibit 2 at 15 n.4.)  The Tribe cannot now claim 

that it lacked the opportunity to raise sovereign immunity.  

The Tribe also reads the Circuit Court’s order unduly narrowly.  The Tribe argues that the 

Circuit Court never answered what claims were covered by the arbitration provision.  (Tribe’s 

Memo. in Response to Motion for Summary Judgment at 13.)  This is belied by the plain terms 

of the Circuit Court’s order.  The Circuit Court found that the Tribal Council properly executed 

the Investment Advisory Agreement, thereby agreeing to the arbitration provision.  The Circuit 

Court also decided that “[a]ll claims and controversies [between the Tribe and FSIC’s assignors] 

* * * concerning any transaction or the construction, performance or breach of [the Agreement]” 

were arbitrable.  (Order Granting Motion to Compel Arbitration, Exhibit 4 at 4; emphasis 

supplied.)  This broad language commits “all claims and controversies” about “any transaction” 

to arbitration.  See Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 7 F.3d 1110, 1114 

(3d Cir. 1993) (“Courts have broadly construed similar agreements [containing “all 

controversies” arbitration clauses], interpreting them to apply to all disputes between 

signatories.”).  The agreement’s language encompasses the Tribe’s reciprocal claim for attorney 

fees under the Oregon Securities Law, which undoubtedly stemmed from “transactions” between 

the Tribe and FSIC’s assignors and was squarely before the Circuit Court.  The Circuit Court’s 

use of the disjunctive “or” also means that “all claims and controversies” about transactions are 

in addition to

 

claims and controversies regarding the “construction” of the Investment Advisory 

Agreement.  Thus, the Circuit Court also sent all claims and controversies about how the 

Investment Advisory Agreement was to be interpreted to arbitration.  The Tribe itself has 

repeatedly argued that this case turns on whether the Agreement waived the Tribe’s immunity.  
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(See, e.g., Tribe’s Memo. in Response to Motion for Summary Judgment at 22-25.)  But the 

Circuit Court sent precisely this category of disputes about the Agreement’s proper interpretation 

to arbitration, where it was decided against the Tribe.  The Circuit Court’s holding was not 

subject to collateral attack in the tribal courts, but only on direct review in the Oregon Court of 

Appeals.  Lincoln Loan, 340 Or. at 630. 

C. The Arbitration Award Was Not Completely Irrational Nor in Manifest Disregard 
of Law. 

FSIC has extensively briefed why the arbitrators’ award of attorney fees and costs was 

amply justified and will not repeat those arguments at length.  (FSIC’s Memo in Support of 

Motion for Summary Judgment at 16-20; FSIC’s Response to Defendant’s Motion for Summary 

Judgment at 5-6.)  The arbitrators correctly concluded that the United States Supreme Court’s 

decision in C & L Enters., Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 

411 (2001), was squarely on point.  As the C&L Enterprises Court held, a clause sending “all 

claims or disputes” to arbitration was “not ambiguous,” and the tribe thereby waived its 

immunity to an arbitration award that included attorney fees and costs.  C&L Enters., 532 U.S. at 

423.  The Court could not have upheld the award unless the Potawatami tribe waived immunity 

to the entire award.  The Tribe nevertheless argues that the arbitrators manifested disregard for 

law by ignoring governing law and unambiguous contract language.  (Tribe’s Memo. in 

Response to Motion for Summary Judgment at 30.)  But the arbitrators’ application of C&L 

Enterprises to the arbitration clause in the Investment Advisory Agreement straightforwardly 

applied the leading Supreme Court case on waivers of tribal immunity through arbitration 

clauses.  And the Tribe offers no explanation of how the language in the Investment Advisory 

Agreement—“all claims and controversies”—differs in any material way from the clause in C&L 

Enterprises—“all claims or disputes.”   

As one court has explained, “[A]n arbitrator’s interpretation of a contract must be upheld 

so long as it draws its essence from the agreement.  * * * An arbitration award fails to draw its 
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essence from the agreement only when the result is not rationally inferable from the contract.”  

Patten v. Signator Ins. Agency, Inc., 441 F.3d 230, 235 (4th Cir. 2006) (internal quotations and 

citations omitted).  The arbitrators’ interpretation here of the Investment Advisory Agreement 

was eminently reasonable.  Analyzing the award under the FAA, the dissenting judge in the 

Tribal Court of Appeals rightly pointed out that the arbitrators did not act irrationally or in 

manifest disregard of law when they relied on C&L Enterprises.  (Tribal Court of Appeals 

Opinion, Exhibit 11 at 23.)  In a case involving co-defendants of FSIC’s assignors, the 

Multnomah County Circuit Court recently agreed, ruling that the arbitrators’ reliance on C&L 

Enterprises was a “reasonable interpretation of controlling case law.”  (Letter Opinion Re: 

Arbitration Award, attached as Exhibit A to the Supplemental Declaration of Gregory A. 

Chaimov in Support of Plaintiff’s Motion for Summary Judgment, docket no. 20, at 4.)  The 

arbitrators’ award was not faulty under the exclusive statutory grounds for vacatur under the 

FAA.  See Kyocera Corp. v. Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 1000 (9th Cir. 

2003) (en banc) (no basis for vacatur other than statutory grounds in 9 U.S.C. § 10(a)(1)–(4)).  In 

accordance with section 9 of the FAA, this Court should confirm the award.  9 U.S.C. § 9.  

D. This Court Should Not Extend Comity to the Tribal Courts’ Rulings. 

As explained above and at length in FSIC’s prior briefing, the tribal courts lacked 

jurisdiction to review and vacate the award.  Thus, this Court not only may not extend comity to 

the tribal courts’ rulings, this Court is prohibited from doing so.  AT&T Corp. v. Coeur D’Alene 

Tribe, 295 F.3d 899, 903 (9th Cir. 2002) (citing Wilson v. Marchington, 127 F.3d 805, 810 (9th 

Cir. 1997)).  Even if this Court concludes that the tribal courts had jurisdiction to review the 

award, this Court should decline to grant comity to the tribal courts in light of their refusal to 

accord preclusive effect to the findings and holdings of the Multnomah County Circuit Court and 

their failure to acknowledge the jurisdictional bars in Montana v. United States and the FAA.  

See Wilson, 127 F.3d at 810 (listing factors in comity analysis).  Comity is particularly 

inappropriate here, where the FAA provided a mechanism for challenging the award in federal 
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district court in Seattle.  The Tribe turned instead to tribal courts that revisited holdings of the 

Circuit Court and reviewed the award de novo rather than under the FAA.  This strategy, if 

permitted, would subvert the FAA. 

DATED this 30th day of April, 2007. 

DAVIS WRIGHT TREMAINE LLP    

By  /s/ P. Andrew McStay, Jr. 

 

Gregory A. Chaimov, OSB No. 822180 
gregorychaimov@dwt.com

 

P. Andrew McStay, Jr., OSB No. 033997 
andrewmcstay@dwt.com

 

Telephone:  503-241-2300 
Facsimile:   503-778-5499 
Attorneys for First Specialty Insurance Corporation 
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CERTIFICATE OF SERVICE

  
I hereby certify that I served a copy of the foregoing PLAINTIFF FSIC'S 

REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT on:  

Kimberly D’Aquila 
Deneen Aubertin Keller 
Tribal Attorney’s Office 
Confederated Tribes of Grand Ronde 
9615 Grand Ronde Road 
Grand Ronde, Oregon 97347 
Telephone: (503) 879-4664 
Facsimile: (503) 879-2333 
Email: kim.daquila@grandronde.org; deneen.aubertin@grandronde.org

   

Attorneys for Defendant  

 

by mailing a copy thereof in a sealed, first-class postage prepaid envelope, 
addressed to said attorney’s last-known address and deposited in the U.S. mail at Portland, 
Oregon on the date set forth below;  

 

by causing a copy thereof to be hand-delivered to said attorney’s address as 
shown above on the date set forth below;  

 

by sending a copy thereof via overnight courier in a sealed, prepaid 
envelope, addressed to said attorney’s last-known address on the date set forth below;   

 

by faxing a copy thereof to said attorney at his/her last-known facsimile 
number on the date set forth below;   

 

by emailing a copy thereof to said attorney at his/her last-known email 

address as set forth above or 

 

by using Cm/ECF electronic service. 

Dated this 30th day of April, 2007.  

DAVIS WRIGHT TREMAINE LLP    

By _/s/ P. Andrew McStay, Jr.________ 

 

Gregory A. Chaimov, OSB No. 822180 
P. Andrew McStay, Jr., OSB No. 033997 
Telephone: (503) 241-2300 
Attorneys for First Specialty Insurance Corporation  
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