
IN THE UNITED STATES OF AMERICA
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

BRYSON CITY DIVISION

UNITED STATES OF AMERICA, )
Plaintiff, )

v. ) CASE NO. 2:05CR5
) (Financial Litigation Unit)

KOULA JANE LITTLEJOHN, )
Defendant. )

)
and )

)
EASTERN BAND OF CHEROKEE INDIANS, )

Garnishee. )

RESPONSE TO ANSWERS OF GARNISHEE AND DEFENDANT

The United States of America, by and through Gretchen C.F. Shappert, United States

Attorney for the Western District of North Carolina, hereby responds to the Answer of the Eastern

Band of Cherokee Indians’ (Garnishee) filed on August 25, 2006 and to the Answer of the

Defendant, Koula Jane Littlejohn (“Littlejohn”).  

The Garnishee’s Answer sets forth objections and defenses to the Government’s right to

apply for Garnishee’s indebtedness to Littlejohn, and moves to quash the Writ of Garnishment.

The defendant, Littlejohn’s Answer mentions a pending child support order in the Tribal

Court, Teresa E Long vs. Koula Littlejohn, Docket #CV06453.

The United States agrees that if and when there is an order requiring Littlejohn to pay child

support, the child support obligation is entitled to priority under applicable law.  The United States

requests that the Court order that all per capita gaming revenue that exceeds the pending child

support obligation be garnished in favor of the United States and, upon expiration of the child

support obligation, that all such revenue be garnished in favor of the United States until Littlejohn’s

restitution debt is paid in full.  The United States has no knowledge about or confirmation of any
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pending child support order and Defendant and Garnishee have not provided any documentation

regarding same.   In support of this position, the United States submits the following:

I.  FACTS

Littlejohn  was convicted of assault resulting in serious bodily injury in December 2005. In

the judgment dated January 25, 2006, Littlejohn was ordered to pay a $100.00 assessment and

$197,881.93 in restitution to her victim.  To date, Littlejohn has paid the $100.00 assessment and

$375.00 toward her restitution obligation through prison or direct payments.  The United States has

also received one (1) per capita gaming revenue garnishment payment from the Eastern Band of

Cherokee Indians, Garnishee, in the amount of $1,367.00, leaving a total balance due of $196,239.93

as of October 30, 2007.

The United States submitted an application for garnishment of Littlejohn’s gaming  per

capita revenue on August 4, 2006.  The Answer of the Garnishee provides that Garnishee anticipates

receiving future per capita distributions, amounts unknown, generally distributable in June and

December of each year. The Answer of the Garnishee raised one objection which is filed in every

garnishment of the Eastern Band of Cherokee Indians, stated that in deference to the sovereignty of

the Tribe, the matter should be administered by the Cherokee Court.  The United States contests the

administration of the issue before the Cherokee Court.

The Answer of the Defendant raised the objection that a portion of Littlejohn’s per capita

distribution is currently provided for child support.  The United States is not aware of a Judgment

ordering Littlejohn to pay child support.  If the Tribal Court provides this Court with a copy of an

Order of Child Support against Littlejohn, the United States will not contest the distribution to child

support. 
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II.  ARGUMENT

A. Tribal Sovereignty Does Not Apply to Federal Debt Collection

Indian tribes, like states, generally are immune from suit unless they waive immunity.  Kiowa

Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998).  However, a state’s

immunity from suit in federal court does not extend to suits brought by the United States.  See, e.g.

Alden v. Maine, 119 S.Ct. 2240, 2267 (1999); United States v. Mississippi, 380 U.S. 128, 140-

141(1965). Likewise, a tribe’s sovereignty cannot protect it from suit by the United States.  See

United States v. Red Lake Band of Chippewa Indians, 827 F.2d 380, 383 (8th Circ. 1987)(“[J]ust as

states may not assert sovereign immunity as against the federal government, neither may an Indian

tribe, as a dependant nation, do so.”)(citation omitted), cert.denied, 485 U.S. 935(1988).  

Further, Congress can abrogate a tribe’s sovereign immunity through statute.  Santa Clara

Pueblo v. Martinez, 436 U.S. 49, 58 (1978) and C & L Enterprises, Inc. v. Citizen Band of

Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411 (2001).  Congress unequivocally authorized

judicial action against Indian tribes under the Federal Debt Collection Procedures Act (“FDCPA”)

of 1990, 28 U.S.C. § 3001 et seq., which was enacted to create a uniform, nationwide system of

federal debt collections procedures.  The definition section of the statute  references both Indians and

Indian tribes.  The FDCPA defines “a garnishee” as a “person (other than debtor) who has . . .

possession, custody, or control of any property in which the debtor has a substantial, nonexempt

interest . . . and against whom a garnishment . . . is issued by a court,” 28 U.S.C. § 3002(7).  It

defines “person” to include  “a natural person (including an individual Indian), a corporation, a

partnership, an unincorporated association, a trust, or an estate, or any other public or private entity,

including a State or local government or an Indian tribe.” 28 U.S.C. § 3002(10).
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In light of these definitions and when read in conjunction with 28 U.S.C. § 3002(12), which

excludes from the Act’s definition of “property” any land held by the government for trust for Tribes

or Indians and any Indian land subject to federal restraints on alienation, Congress waived the Indian

tribes’ sovereign immunity in clear and unambiguous language.  If Congress had intended to exempt

Indian tribes from this definition of “garnishee,” it could have done so.  Or, it could have left “tribes”

out of the definition of “person.”  However, it did not.   Indian tribes and their members are therefore

subject to the FDCPA garnishment provisions.

The FDCPA language is clear in permitting the garnishment of tribes for debts of its Indian

and non-Indian employees and others for whom it holds nonexempt property.  The Eastern Band of

Cherokee Indians has failed to cite any case law that holds otherwise.  The nonexempt interest of

property includes per capita distributions of gaming revenues to tribal members.  In re Kedrowski,

284 B.R. 439 (Bankr.W.D. Wis. 2002).  The garnishee, in this case the Tribe, must turn over to the

federal government any property in which the debtor has a nonexempt interest including per capita

distribution of gaming revenues. United States v. Weddell, 12 F.Supp.2d 999, 1000 (D.S.D. 1998),

aff’d, 187 F.3d 634 (table), 1999 WL 319323 (8th Cir. 1999).

B. Child Support

Neither the Eastern Band of Cherokee Indians or the defendant Littlejohn have provided the

United States with a copy of a Judgment in which the defendant was ordered to pay child support

for her child(ren). If and when the Tribal Court orders the defendant to pay child support, the United

States agrees that although it is established that sovereign immunity of Indian tribes is waived for

federal debt collection (see infra), child support orders take priority over general debt collection.

Pursuant to 28 U.S.C. § 3205(c)(8), “judicial orders and garnishments for the support of a person
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shall have priority over a writ of garnishment issued under this section.”  This section of the

garnishment statute does not differentiate between judicial orders of a state, federal or tribal courts

as it pertains to priorities of payment.  As such, the United States concurs with the Tribe’s position

that the existing tribal court child support garnishment should have priority in this garnishment.

However, the United States requests that the funds remaining after the child support garnishment is

fulfilled be applied to the defendant’s debt to the United States.  The United States further requests

that as soon as the child support order is satisfied due to the age of the child(ren) or otherwise, that

the full amount of per capita funds be applied to the United States’ garnishment, and that the

Government’s garnishment take immediate effect.  See 28 U.S.C. § 3205(c)(10).

III.   CONCLUSION

For the reasons set forth herein, the United States requests the Court issue an order of

garnishment for all amounts held by the Eastern Band of Cherokee Indians for the benefit of

Littlejohn, subject to the priority of a future child support order issued prior to the December or June

per capita disbursements.  Any per capita gaming revenue that exceeds a any pending or future child

support obligation should be garnished in favor of the United States and,  upon expiration of the

child support obligation, all such revenue should be garnished in favor of the United States until

Littlejohn’s restitution debt is paid in full.

Respectfully submitted, this the 1st day of November, 2007.

GRETCHEN C.F. SHAPPERT, UNITED STATES ATTORNEY
s/ Jennifer A. Youngs
Assistant United States Attorney
NCSB# 23925
227 West Trade Street, Suite 1650
Charlotte, North Carolina 28202
Ph:  (704) 344-6222
Fx:  (704) 344-6629
Jennifer.Youngs@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 1st day of November, 2007, the foregoing Response was duly

served upon the Garnishee and the Defendant herein by electronically and by mailing a copy, postage

prepaid and property addressed as follows:

Michell Hicks, Chief
Office of the Attorney General 
Eastern Band of Cherokee Indians
PO Box 455
Cherokee, NC 28719
(Garnishee)

Koula Jane Littlejohn
c/o FCI Tallahassee #15283-058
501 Capital Circle, NE
Tallahassee, FL 32301
(Defendant)

Koula Jane Littlejohn
94 Main Street
Canton, NC 28716
(Defendant)

GRETCHEN C.F. SHAPPERT, UNITED STATES ATTORNEY
s/ Jennifer A. Youngs
Assistant United States Attorney
NCSB# 23925
227 West Trade Street, Suite 1650
Charlotte, North Carolina 28202
Ph:  (704) 344-6222
Fx:  (704) 344-6629
Jennifer.Youngs@usdoj.gov
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