
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
TERRY MURPHY d/b/a    )  
ENVIRONMENTAL PRODUCTS,  ) 
and ROGER LACKEY,   ) 
    Plaintiffs, ) 
v.      )     Case No. CIV-07-118-HE 
      ) 
THE KICKAPOO TRIBE OF   ) 
OKLAHOMA,    ) 
In its capacity as a federally chartered  ) 
corporation     ) 
    Defendant. ) 

 
DEFENDANT KICKAPOO TRIBE OF OKLAHOMA'S  

REPLY TO PLAINTIFFS' RESPONSE TO TRIBE'S MOTION TO DISMISS  
 

Defendant, Kickapoo Tribe of Oklahoma ("Kickapoo Tribe" or "Tribe"), by and 

through its counsel, HOBBS, STRAUS, DEAN & WALKER, LLP, submits this reply to new 

legal matters raised in Plaintiffs' Response (Docket 23) to the Tribe's Motion to Dismiss 

(Docket 20), as permitted by LCvR7.1(i).  The Kickapoo Tribe also submits new exhibits 

refuting Plaintiffs' factual claims (1) that the Tribe is asserting sovereign immunity to 

obstruct payment of insurance proceeds to Plaintiffs (Def. Exhs. 10, 11), and (2) that the 

Plaintiffs, non-members who had submitted to the jurisdiction of the Kickapoo District 

Court, had no appeal rights after their tribal court suits were dismissed. (Def. Exh. 12). 

I. PLAINTIFFS HAVE ASKED THE COURT TO USE THE WRONG 
STANDARD OF REVIEW FOR A RULE 12(b)(1) MOTION TO DISMISS.   

 
Because federal courts are courts of limited jurisdiction, there is a presumption 

against federal court jurisdiction.  Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 

(1994); United States v. Bustillos, 31 F.3d 931, 933 (10th Cir. 1994) (involving Rule 
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12(h)(3) suggestion challenging subject matter jurisdiction).  The party asserting subject 

matter jurisdiction must affirmatively allege facts supporting such jurisdiction, and if 

challenged, bears the burden of establishing such jurisdiction as a threshold matter.  Id.; 

accord Thomson v. Gaskill, 315 U.S. 442 (1942); Radil v. Sanborn Western Camps, Inc., 

384 F.3d 1220, 1224 (10th Cir. 2004) (involving Rule 12(b)(1) motion to dismiss suit 

alleging diversity jurisdiction).  Plaintiffs attempt to avoid these requirements for subject 

matter jurisdiction by claiming that the Tribe has asserted lack of personal jurisdiction 

"over [the defendant]," misquoting a statement in the Tribe's brief that Plaintiffs failed to 

establish federal jurisdiction "over this action" against the Tribe.  (Pl. Resp. Brf. 

2).Plaintiffs also incorrectly state that the Tribe has cited authority concerning in 

personam jurisdiction.  Contrary to Plaintiffs' assertions, federal question jurisdiction 

under 28 U.S.C. § 1331, diversity jurisdiction under 28 U.S.C. § 1332, and sovereign 

immunity each involves the issue of subject matter jurisdiction.  Arbaugh v. Y&H 

Corporation, 546 U.S. 500 (2006) (federal and diversity jurisdiction); Tenney v. Iowa 

Tribe of Kansas, 243 F. Supp. 2d 1196, 1197 (D. Kansas 2003) (sovereign immunity). 

Specifically, Plaintiffs ask this Court to apply the lesser standards of proof used 

for Rule 12(b)(2) motions (challenging personal jurisdiction)1 and Rule 12(b)(6) motions 

                                                 
1 Plaintiffs mistakenly rely on the following cases finding that only a prima facie 

showing of personal (not subject matter) jurisdiction is required under Fed. R. Civ.P 
12(b)(2): Wenz v. Memry Crystal, 555 F.3d 1503 (10th Cir. 1995); Bell Helicopter 
Textron, Inc. v. Heliquest Intern., 385 F.3d 1291, 1295 (10th Cir. 2004); Behagen v. 
Amateur Basketball Assn. of USA, 744 F.2d 731 (10th Cir. 1984). 
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(failure to state a claim)2 rather than the appropriate standard applicable to the Tribe's 

motion to dismiss for lack of subject matter jurisdiction based on Fed.R.Civ.P 12(b)(1).  

The Tenth Circuit has explained the standard of review for Rule 12(b)(1) motions to 

dismiss in Holt v. United States, 46 F.3d 1000, 1002-1003 (10th Cir. 1995), as follows: 

Generally, Rule 12(b)(1) motions to dismiss for lack of subject matter 
jurisdiction take two forms. First, a facial attack on the complaint's 
allegations as to subject matter jurisdiction questions the sufficiency of the 
complaint. Ohio Nat'l Life Ins. Co. v. United States, 922 F.2d 320, 325 (6th 
Cir.1990).  In reviewing a facial attack on the complaint, a district court 
must accept the allegations in the complaint as true.  Id. 
 
Second, a party may go beyond allegations contained in the complaint and 
challenge the facts upon which subject matter jurisdiction depends. Id. 
When reviewing a factual attack on subject matter jurisdiction, a district 
court may not presume the truthfulness of the complaint's factual 
allegations. Id. A court has wide discretion to allow affidavits, other 
documents, and a limited evidentiary hearing to resolve disputed 
jurisdictional facts under Rule 12(b)(1).  Id.; Wheeler v. Hurdman, 825 
F.2d 257, 259 n. 5 (10th Cir.), cert. denied, 484 U.S. 986, 108 S.Ct. 503, 98 
L.Ed.2d 501 (1987). In such instances, a court's reference to evidence 
outside the pleadings does not convert the motion to a Rule 56 motion. 
Wheeler, 825 F.2d at 259 n. 5.3 
 
In 2004, the Tenth Circuit confirmed the above rule regarding facial attacks, again 

stating that where a party attacks the factual basis for subject matter jurisdiction under 
                                                 

2 Plaintiffs attempt to avoid the standard of proof for Rule 12(b)(1) motions, by 
arguing that a Rule 12(b)(6) motion will not be granted unless "it appears beyond doubt 
that the plaintiff can prove no set of facts in support that would justify relief," citing 
Stevenson v. Independent School District No. I-038, 393 F. Supp.2d 1148 (W.D. OK. 
2005).   

3 The Holt case recognizes that a court is required to convert a Rule 12(b)(1) 
motion to dismiss into a Rule 12(b)(6) motion or a Rule 56 summary judgment motion if 
subject matter jurisdiction is dependent on the same statute which provides the 
substantive claim in the case.  Holt v. United States, 46 F.3d at 1003.  In its motion, the 
Kickapoo Tribe requested dismissal under Rule 12(b)(6) only as an alternative ground for 
dismissal, for possible consideration within the context of Plaintiffs' claim under the 
Indian Civil Rights Act, 25 U.S.C. § 1301, et seq.  
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Rule 12(b)(1), the court does not presume the truthfulness of factual allegations in the 

complaint, but may consider evidence to resolve disputed jurisdictional facts.  Radil v. 

Sanborn Western Camps, Inc., 384 F.3d at 1224.4  Plaintiffs must show subject matter 

jurisdiction by a preponderance of the evidence, and mere conclusory allegations of 

jurisdiction are not enough.  Penteco Corporation Limited Partnership-1985A v. Union 

Gas System, Inc., 929 F.2d 1519, 1521 (10th Cir. 1991) (involving Rule 12(h)(3) 

suggestion of no diversity jurisdiction ).  The Kickapoo Tribe has made a factual attack 

on subject matter jurisdiction and provided exhibits in support of that challenge for the 

Court's consideration.  The Kickapoo Tribe has also made a facial attack by asserting that 

Plaintiffs have failed to allege facts sufficient to establish subject matter jurisdiction. 

II. PLAINTIFFS HAVE FAILED TO MEET THEIR BURDEN OF PROVING 
SUBJECT MATTER JURISDICTION IN THIS CASE. 

 
A. Plaintiffs Have Failed to Allege or Prove Diversity Subject Matter Jurisdiction. 
 

Even if the Court considers the facts alleged in the complaint as true for purposes 

of the Kickapoo Tribe's facial jurisdictional challenge related to diversity jurisdiction, the 

Plaintiffs' allegations are not sufficient to establish diversity jurisdiction under 28 U.S.C. 

§ 1332.  The complaint alleges that Plaintiffs are Oklahoma citizens (Comp. ¶ 1); that the 

Kickapoo Tribe is a sovereign Indian Nation with its tribal headquarters located in the 

Western District of Oklahoma (Comp. ¶ 2); that the Tribe conducts a gaming venture in 

                                                 
4 The Tenth Circuit issued the Radil decision two weeks before it decided Peterson 

v. Jensen, 371 F.3d 1199 (10th Cir. 2004), which Plaintiffs cite as support for their 
position that the allegations in the complaint must be deemed true for purposes of a 
motion to dismiss.  Unlike Radil, the Peterson case involved a Rule 12(b)(6) motion to 
dismiss for failure to state a claim and a Rule 56 motion for summary judgment.   
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Oklahoma (Comp. ¶ 6); and that the Tribe obtained a federal corporate charter 1938 "in 

order to conduct gambling casino operations" (Comp. ¶ 3).  Significantly, the Complaint 

does not allege that the principle place of business for the Tribe or its federally chartered 

entity is located outside Oklahoma, which is required to establish diversity jurisdiction. 

Plaintiffs have also failed to prove by a preponderance of the evidence facts to 

establish diversity jurisdiction, including their claims that the Tribe is conducting gaming 

under its federal corporate charter and that its principle place of business is not in 

Oklahoma.  Plaintiffs rely on two cases that are more helpful to the Kickapoo Tribe than 

to Plaintiffs.  Both cases found that the tribal defendants were conducting business as 

governmental entities rather than under their federal corporate charters. Gaines v. Ski 

Apache, 8 F.3d 726, 729 (10th Cir. 1993) (recognizing that a tribe's federally chartered 

corporate entity may be considered a citizen of the state of its principal place of business 

for diversity purposes, but finding no diversity jurisdiction because the tribe was 

operating its ski resort as a governmental entity, not as a corporate entity); and Rosebud 

Sioux Tribe v. Val-U Construction Company of South Dakota, 50 F.3d 560 (8th Cir. 

1995) (finding that the formation of a corporation does not affect a tribe's power to act in 

its governmental capacity, and the Rosebud Sioux Tribe had entered into a contract as a 

sovereign governmental entity.) 

Plaintiffs argue that they are not required to prove that Kickapoo officials 

authorized the conduct of gaming under the Tribe's 1938 federal corporate charter, simply 

because in Rosebud the Tenth Circuit did not discuss whether such proof was required.  

Plaintiffs advance that argument in an attempt to refute the Kickapoo Tribe's arguments 
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that KTO-2005-24 did not authorize its corporate entity to operate the Kickapoo Casino, 

and that there is no evidence of any tribal designation of its corporate entity to operate the 

casino (See Def.Brf. 7-8).  This argument makes no sense, in light of the fact that the 

Tenth Circuit determined in Rosebud that the Rosebud Sioux Tribe was not operating as a 

corporate entity when it entered into the contract at issue in that case, based on facts 

similar to the facts in the present case.  In Rosebud, the Court found that the tribe was 

engaged in business as a governmental entity, because the contract was signed by the 

tribal chairman, the tribe oversaw the contract through its Tribal Council and a tribal 

committee, and there was no evidence that the third party contractor was dealing with a 

tribal corporate entity.  Rosebud Sioux Tribe v. Val-U Construction Company of South 

Dakota, 50 F.3d at 563.  In the present case, Plaintiff Murphy asserts contract rights 

arising from a document signed by the Chairman of the Kickapoo Tribe in his 

governmental capacity, and the Plaintiffs provide no evidence that either Plaintiff was 

dealing with the Kickapoo Casino as a corporate entity.  Instead, Plaintiffs allege, without 

providing any evidence, that the Tribe obtained the 1938 charter for the purpose of 

gaming, an allegation that is rebutted by the simple fact that Congress did not enact the 

Indian Gaming Regulatory Act, 25 U.S.C. § 2701, et seq., until 1988. 

Plaintiffs further insinuate that the Kickapoo Business Committee, which is the 

primary executive and legislative body of the Kickapoo Tribe under the Kickapoo 

Constitution, Art. V, § 1(a) (Def. Exh. 3), does not operate as a governmental entity when 

considering business ventures, by mischaracterizing the January 26, 2001 Business 

Committee minutes, entitled "Kickapoo Tribe of Oklahoma Special Business Committee 
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Meeting," as being minutes for a meeting of a "Special Business Committee." Those 

minutes are clearly minutes of a special meeting of the Business Committee under the 

Kickapoo Constitution, Art. XIII, § 5, and Plaintiffs have failed to establish the existence 

of any Kickapoo entity known as a "Special Business Committee," as there is none. 

Even if the Kickapoo Tribe's federally chartered entity was operating the 

Kickapoo Casino in Oklahoma – which it is not - Plaintiffs have not alleged or proved 

that such entity's principle place of business is outside Oklahoma. Plaintiff relies only on 

the January 26, 2001 Business Committee minutes. Those minutes do not "reveal that the 

Tribe is engaged in numerous commercial ventures in various states." (Pl. Resp.Brf.)  

They simply reflect discussion of a "proposal" involving refineries in other states.  

Furthermore, Plaintiffs' admission that the Kickapoo Tribe's headquarters and casino are 

in Oklahoma is wholly inconsistent with their claim that the Tribe's federally chartered 

entity's principle place of business is outside Oklahoma. 

B. Plaintiffs Have Failed to Prove Federal Question Subject Matter Jurisdiction.  
 

Consideration of the Tribe's facial and factual challenges to federal question 

jurisdiction reveals that the complaint contains no allegations supporting such jurisdiction 

under 28 U.S.C. § 1331, and Plaintiffs have not proved any facts supporting such a claim.  

Although Plaintiffs are now attempting to rely on the Indian Civil Rights Act, 25 U.S.C. 

§ 1301, et seq. ("ICRA"), as the basis for federal question jurisdiction in its Response 

Brief, there are no citations to that law in the complaint.  Even if the complaint had 

referenced the ICRA, the ICRA does not establish federal question jurisdiction, except 

with regard to habeas corpus actions.  Martinez v. Santa Clara Pueblo, 436 U.S. at 61; 
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accord Ordinance 59 Ass'n v. United States, 163 F.3d 1150, 1155 (10th Cir. 1998.  To the 

extent that Plaintiffs rely on Dry Creek Lodge, Inc. v. Arapahoe and Shoshone Tribes, 

623 F.2d 682 (10th Cir. 1980) as an exception to the general rule found in Martinez, they 

have failed to allege any facts or to prove that there are any of the circumstances 

enumerated in that decision justifying application of the Dry Creek exception. 

III. PLAINTIFFS HAVE NOT PROVED A SOVEREIGN IMMUNITY 
WAIVER.   

 
A. Plaintiffs Have Failed to Prove That the 1938 Kickapoo Corporate Charter Waived 

Sovereign Immunity in Matters Related to Plaintiffs' Claims.  
 

Plaintiffs have alleged that the 1938 Kickapoo corporate charter waived sovereign 

immunity.  However, they have failed to meet their burden of proof regarding their claim 

that the Tribe conducts gaming under its 1938 corporate charter, as discussed in Part II.A 

of this brief, thus making moot their claim that the charter's "sue and be sued" clause 

constitutes a waiver of sovereign immunity.  Even if the charter were applicable, it 

merely enables the Kickapoo Tribe, when it specifically chooses to do so, to conduct 

business under its provisions and to pledge or assign identified assets as collateral.  

Plaintiffs  have not alleged or proved that the Tribe ever made any pledge or assignments 

related to any business or employment relationship between the Tribe and Plaintiffs. 

B. Plaintiffs Have Failed to Allege or Prove That The Tribe Waived Sovereign 
Immunity in its Self Governance Compact, its Insurance Policy, or in Any Other 
Document in Matters Related to Plaintiffs' Claims.  

 
In their complaint, Plaintiffs have not alleged a waiver of sovereign immunity 

based on any documents other than the 1938 corporate charter.  They have also failed to 

prove the existence of a waiver based on that, or any other, document.  They have 
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apparently confused the federally approved gaming compact between the Kickapoo Tribe 

and the State of Oklahoma (discussed by the Tribe in its principle brief) with the self-

governance compact between the Kickapoo Tribe and the United States (not previously 

discussed by the Tribe, contrary to Plaintiffs' statements).  The self-governance compact 

discussed by Plaintiffs contains nothing that could be interpreted as a waiver of sovereign 

immunity with respect to claims arising from business or employment relationships with 

Plaintiffs. Article V, section 3 of the self-governance compact merely requires the Tribe 

to maintain liability insurance "that the Secretary [of the Interior] provides or obtains." 

 Furthermore, while the complaint alleges the existence of a specified liability 

insurance policy, it does not allege any waiver of sovereign immunity in the policy 

(Comp. ¶ 5).  Plaintiffs have not identified any such waiver in the policy in effect in 

2004, because there is no such waiver (Def. Exhs. 9, 10, and 11).  Plaintiffs have 

attempted to circumvent the necessity of a waiver by arguing that the Tribe is estopped 

from raising sovereign immunity to defeat claims covered by commercial insurance. (Pl. 

Resp. Brf.12).  Plaintiffs cite three cases that are not applicable to the present case 

because they involve attempts by insurers, who had received premiums specifically for 

workers compensation insurance, to avoid paying workers' compensation claims based on 

a tribe's sovereign immunity.  In the present case, the Tribe's insurance company, which 

is not even a party in this case, is not raising sovereign immunity as a defense.  Instead, it 

has determined that Plaintiffs' claims are not the type of claims covered by the Tribe's 

insurance policy (Def. Supp. Exhs 9, 10, and 11). 
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CONCLUSION 

 Plaintiffs have failed to meet the burden of proof required to establish subject 

matter jurisdiction.  This action should be dismissed with prejudice.  

Dated this 3rd day of August, 2007. 

Respectfully submitted,  
 
HOBBS, STRAUS, DEAN & WALKER, LLP 
 
/s/ L. Susan Work. 
L. Susan Work, OBA No. 3799 
William R. Norman, OBA No. 14919 
Second Floor, 117 Park Avenue 
Oklahoma City, OK 73102 
Telephone:  (405) 602-9425 
Facsimile:  (405) 602-9426 
Attorneys for Kickapoo Tribe 

 
 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 3rd day of August, 2007, I electronically transmitted 
the attached document to the Clerk of Court using the ECF System for filing.  Based on 
the records currently on file, the Clerk of Court will transmit a Notice of Electronic Filing 
to the Following ECF Registrants: 
 
John Michael Johnston:   
Johnstonlaw@coxinet.net 
 

 

s/ L. Susan Work 
L. Susan Work 
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