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I. INTRODUCTION 
 

This administrative appeal is about whether the Federal respondents acted arbitrarily 

and capriciously in concluding that the Schaghticoke Tribal Nation (“STN”) failed to satisfy 

two of the mandatory acknowledgment criteria – that it has continuously existed from 

historical times as a distinct community and that it has continuously exercised political 

authority or influence within that community.  It is not, as the STN puts it, simply about 

whether it “exists.”  STN Br., at 1.  Federal tribal acknowledgment creates a government-to-

government relationship with the federal government and recognizes the group as a quasi-

sovereign tribal entity.  It requires far more than proof that a group consists of Indian 

descendents.  Instead, it requires that the petitioning group establish that, since the time of 

first sustained contact with non-Indians, the group has continuously existed as a distinct 

community with consistent social interactions among its members.  It further requires that, 

since the time of first sustained contact, political influence and authority has been 

continuously exercised within that community in a way reflecting that internal political 

leadership or processes influenced or controlled member behavior in significant ways, made 

important group decisions substantially affecting members, and represented the group in 

dealing with outsiders in matters of consequence to the group.  In a reasoned decision 

supported by record, the Federal respondents found that the STN had failed to make these 

showings for substantial periods of the last two centuries. 

The STN’s denial of federal acknowledgment came in a reconsidered final 

determination (“RFD” or “STN RFD”) issued October 11, 2005 by Associate Deputy 

Secretary James Cason.  The original final determination (“FD” or “STN FD”) granting 

federal acknowledgment to the STN was vacated as deeply flawed by the Interior Board of 

 1
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Indian Appeals (“IBIA”), an independent board of administrative law judges.  In particular, 

the FD had improperly relied on state recognition and an incorrect marriage rate analysis to 

make up for serious evidentiary deficiencies that otherwise would have precluded the STN 

from receiving federal acknowledgment.  The RFD, following the directions of the IBIA on 

reconsideration, properly concluded that those significant deficiencies required that the STN’s 

petition for acknowledgment be denied. 

Because the RFD is amply supported by the record evidence, the STN’s appeal is 

based to a very large degree on extra-record evidence.  In particular, the STN attempts to 

argue that the RFD was an administrative aberration that can only be explained as the result of 

improper political influence.  The record and the evidence, however, simply do not support 

the claim.  It was the FD that was the anomaly in the process, and the independent IBIA 

concluded that it was inconsistent with the acknowledgment regulations.  Despite having been 

permitted to take extraordinary discovery, including the depositions of several high level 

Interior Department officials, the STN falls far short of sustaining its heavy burden to set 

aside the agency’s decision on the basis of improper influence.  Indeed, each of the Interior 

officials deposed stated unequivocally that there was no improper influence in the decision 

making process resulting  in the RFD.   

The Intervenors are entitled to summary judgment of dismissal as a matter of law.  

Each of the STN’s claims fails:  (1) consistent with the decision of the independent IBIA, the 

RFD properly concluded that state recognition provides no evidence of distinct community or 

political influence or authority that is required for federal acknowledgment; (2) the RFD 

properly calculated nineteenth century marriage rates with the result that the rates were too 

low to provide the evidence needed for acknowledgment; (3) the RFD properly found that the 

 2

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 6 of 105



STN failed to satisfy the acknowledgment criteria after 1996 because significant individuals 

have refused to be members of the STN; (4) the STN’s claims that Associate Deputy 

Secretary Cason lacked authority to issue the RFD simply have no basis; and (5) the RFD was 

not the product of improper political influence.  The RFD should be sustained, and the STN’s 

appeal should be dismissed. 

II. BACKGROUND 

 A. The Parties 

 The petitioner in this APA appeal is the Schaghticoke Tribal Nation (“STN”), a group 

seeking federal acknowledgment as an Indian tribe.  The respondents are Dirk Kempthorne, 

Secretary of the Interior; James Cason, Associate Deputy Secretary; the U.S. Department of 

the Interior (“Department”); the Bureau of Indian Affairs (“BIA”); the Office of Federal 

Acknowledgment (“OFA”); and the Interior Board of Indian Appeals (“IBIA”) (collectively, 

“Federal Respondents”).  The Intervenors are the State of Connecticut, Kent School 

Corporation, The Connecticut Light and Power Company, and the Town of Kent.  The 

Intervenors participated fully as interested parties in the administrative proceedings resulting 

in the denial of federal acknowledgment to the STN.1

 B. Federal Tribal Acknowledgment 

Federal acknowledgment creates a government-to-government relationship between 

the federal government and an Indian tribe.  A federally acknowledged Indian tribe is entitled 

                                                 
1 Kent School Corporation, The Connecticut Light and Power Company and the Town of Kent 
are defendants and the State is an amicus in the STN’s land claim litigation.  Nos. 
3:98cv1113(PCD), 3:00cv820(PCD), H-85-1078(PCD).  The Court granted the Intervenor’s 
motion to intervene in this case because of “their strong interest in the resolution of the case, 
their unique property interests, and their considerable experience with the case and the issues 
involved.”  Ruling on Motion to Intervene, at 15-16 (dated June 13, 2006). 
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to the immunities and privileges of a quasi-sovereign entity and to the benefits and services 

available to Indian tribes from the federal government.  25 C.F.R. § 83.2.   

 The standards and procedures governing acknowledgment petitions are set forth in the 

Department’s regulations at 25 C.F.R. Part 83 and are predicated on longstanding principles 

relating to tribal status.  The acknowledgment regulations are “intended to apply to groups 

that can establish a substantially continuous tribal existence and which have functioned as 

autonomous entities throughout history until the present.”  Id., § 83.3(a) (emphasis added).     

The burden of proof rests on the acknowledgment petitioner.  25 C.F.R. § 83.6.  A 

petitioner must produce evidence that each of the seven criteria under the acknowledgment 

regulations is satisfied.2  A petition must be denied if the available evidence “demonstrates 

that it does not meet one or more of the criteria,” or if there is “insufficient evidence that it 

meets one or more of the criteria.”  Id., § 83.6(d).  Although conclusive proof is not required, 

the available evidence must establish “a reasonable likelihood of the validity of the facts 

relating to that criterion" for that criterion to be met.  Id.  As the preamble to the regulations 

states, "the primary question is usually whether the level of evidence is high enough, even in 

the absence of negative evidence, to demonstrate meeting a criterion.”  59 Fed. Reg. 9280 

(1994).  “[A] criterion is not met if the available evidence is too limited to establish it, even if 

there is no evidence contradicting facts asserted by the petitioner.”  Id.  

                                                 
2 The seven mandatory criteria are (a) identification as an American Indian entity on a 
substantially continuous basis since 1900; (b) existence as a distinct community from 
historical times to the present; (c) existence of political influence or authority from historical 
times to the present; (d) a governing document including membership criteria; (e) 
membership is composed of individuals who descend from a historical Indian tribe; (f) 
membership is composed of person who are not members of an acknowledged tribe; and (g) 
the petitioner’s prior tribal status was not terminated by Congress.  25 C.F.R. § 83.7. 
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The maintenance of tribal relations is fundamental to tribal existence.  Indian tribes are 

entitled to their “semi-independent position when they preserved their tribal relations.” 

McClanahan v. State Tax Commission of Arizona, 411 U. S. 164, 173 (1973).  This 

requirement has its source in leading court decisions that constitute the judicial precedents 

that the regulations codify.  See, e.g., Worcester v. Georgia, 31 U. S. (6 Pet.) 515, 559 (1832) 

(“the Indian nations had always been considered as distinct, independent political 

communities”); Cherokee Nation v. Georgia, 30 U. S. (5 Pet.) 1, 16 (1831) (tribe found to be 

“a distinct political society separated from others”). In sum, "[t]o warrant special treatment, 

tribes must survive as distinct communities.”  United States v. Washington, 641 F. 2d 1368, 

1373 (9th Cir. 1981), cert. denied, 454 U.S. 1143 (1982). 

It is therefore essential to federal tribal recognition that a group establish that it has 

existed as a distinct community from historical times to the present and that it has maintained 

political influence and authority over its members during that period.  At the core of the 

notion of tribal sovereignty is the existence of a self-governing community that has 

maintained community and bilateral political relations on a substantially continuous basis 

from historical times to the present.  25 C.F.R. §§ 83.7(b) & (c).  The acknowledgment 

criteria set forth precise standards and the types of evidence necessary for demonstrating these 

essential elements. 

Criterion 83.7(b) requires proof that “a predominant portion of the petitioning group 

comprises a distinct community and has existed as a community from historical times until 

the present.”  25 C.F.R. § 83.7(b) (emphasis added).  Community means “any group of 

people which can demonstrate that consistent interactions and significant social 

relationships exist within its membership and that its members are differentiated from and 

 5
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identified as distinct from nonmembers.”  Id., § 83.1 (emphasis added).  This standard 

“effectively requires a showing that substantial social relationships and/or social interaction 

are maintained widely within the membership, i.e., that members are more than simply a 

collection of Indian descendants and that the membership is socially distinct from non-

Indians.”  59 Fed. Reg.  9286.   

Criterion 83.7(c) requires proof that “[t]he petitioner has maintained political influence 

or authority over its members as an autonomous entity from historical times until the present.”  

25 C.F.R. § 83.7(c) (emphasis added).  As to the nature of tribal political authority, the 

regulations specifically state: 

Political influence or authority means a tribal council, leadership, internal 
process or other mechanism which the group has used as a means of 
influencing or controlling the behavior of its members in significant 
respects, and/or making decisions for the group which substantially affect its 
members, and/or representing the group in dealing with outsiders in matters 
of consequence. 

25 C.F.R. § 83.1 (emphasis added).  The BIA has emphasized:  “This self-governing character 

of an Indian tribe is basic to the Federal Government's acknowledgment that a group 

maintains a government-to-government relationship with the United States.”  56 Fed. Reg. 

47320 (1991).  Both the community and political authority criteria must be demonstrated on a 

“substantially continuous basis.”  25 C.F.R. § 83.6(e). 

C. The STN Petition 

By letter dated December 14, 1981, a group that called itself the Schaghticoke Indian 

Tribe filed with the BIA a notice of intent to submit an acknowledgment petition.  FD, at 2-3.  

 6
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On December 12, 1994, the STN submitted its documented petition for federal tribal 

acknowledgment.3  Id. at 3.   

In the thirteen years between the filing of the notice of intent in 1981 and the filing of 

the documented petition in 1994, the petitioner prepared its acknowledgment petition and in 

the course of doing so engaged various experts.  Initially, the STN relied on one of the leading 

experts in the field of tribal acknowledgment, Dr. William A. Starna, a professor of 

anthropology at the State University of New York at Oneonta.  In a May 26, 1989 letter, 

Starna concluded that the STN could not meet two of the mandatory acknowledgment criteria 

(b) (distinct community) or (c) (political authority).  R., CT-V003-D0004.4  After further 

research, in a July 12, 1993 letter, Starna stated that the STN petition was seriously deficient 

and that the STN could not satisfy criteria (b) or (c).  CT-V003-D0005.  The petitioner's 

response to this bad news was to terminate its relationship with Starna, and to engage other 

experts.  R., SN-V001-D0009, at 29-30.   

The STN submitted additional materials from 1994 through 1999.  As part of its 

continuing efforts to improve its deficient petition, the petitioner retained Dr. Ann McMullen, 

an anthropologist at Brown University and an expert on tribal acknowledgment, to review its 

petition and evidence.  As a result of her review, McMullen stated in an October 12, 1999 

report that "too much still rests on Schaghticoke as a piece of Indian land occasionally 

occupied by Indians and not the focal point for a larger dispersed tribe." CT-V003-D0008, at 

                                                 
3 What the FD calls a name change to STN in the early 1990s is in fact a direct reflection of 
the persistent and ongoing irreconcilable conflict between Schaghticoke factions, one calling 
itself the STN and the other calling itself the Schaghticoke Indian Tribe (“SIT”).  In fact, the 
SIT has since filed its own documented acknowledgment petition and challenges the 
legitimacy of the STN.   
4 References in this format are to the FAIR database, which is part of the administrative 
record and has previously been submitted to the Court by the Federal Respondents. 
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3.  She echoed the same conclusions that Starna reached in 1993, particularly stressing the 

lack of evidence of community and political leadership for the nineteenth and twentieth 

centuries.  Id. at 4-18.     

In connection with litigation pending in the U.S. District Court for the District of 

Connecticut that implicated the question of Schaghticoke tribal status, a negotiated, court-

approved scheduling order with regard to the submission of evidence and comments and the 

issuance of a proposed finding and final determination was established.5   Pursuant to this 

scheduling order, the Intervenors filed joint comments and evidence on April 16, 2002.  The 

STN petition was placed on active consideration on June 5, 2002.  STN FD, at 3. 

D. The Proposed Finding 

On December 5, 2002, then-Assistant Secretary Neal McCaleb issued a proposed 

finding (“PF” or “STN PF”) that the STN should be denied federal acknowledgment.  

Intervenors’ Ex. A (R., DD-V001-D004 & D005).  The PF concluded that the STN had failed 

to satisfy the requirements of criterion (b) – the continual existence of a distinct community – 

from 1940 to 1967 and from 1996 to the present, and of criterion (c) – the maintenance of 

political authority and influence – from 1801 to 1875, 1885 to 1967, and 1996 to the present.  

PF, at 21, 31.  The gaps in the evidence as to these two key criteria were astounding:  over 

170 years for the political authority and over 40 years for community.   

In particular, the PF concluded that “[f]or the period from 1801 to 1860, there is no 

evidence in the record pertaining to political authority and influence,” PF, at 24 (emphasis 

                                                 
5 The litigation involved two land claim actions brought by the STN, Schaghticoke Tribal 
Nation v. Kent School Corp, et al., No. 3:98CV1113(PCD), and Schaghticoke Tribal Nation v. 
United States, et al., No. 3:00CV820(PCD), and a federal condemnation action as to a part of 
the Schaghticoke reservation to be part of the Appalachian Trail, United States v. 43.47 Acres 
of Land, et al., No. H-85-1078(PCD).  These actions remain stayed pending the resolution of 
the acknowledgment process. 
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added), and “very limited evidence” for the balance of the nineteenth century.6  Id. at 25.  

Similarly, the PF found that there was “little or no” evidence of political authority or 

influence for the period of 1900 to 1967.  Id. at 26-28.    

The PF also raised a serious problem with regard to the STN’s current membership.  

As of the PF, the petitioner’s membership list excluded those important Schaghticoke 

individuals who had been ousted from or refused to be part of the STN.  These included the 

members of the rival Schaghticoke Indian Tribe (“SIT”), members of the Coggswell family, 

and former Chief Irving Harris.7  The absence of the SIT and Coggswell members was a 

direct result of the lack of continuous existence of a distinct Schaghticoke community. 

Pursuant to the court scheduling order, as amended, the STN and the interested parties 

on August 8, 2003, filed comments and evidence on the PF, and on September 29, 2003, the 

STN filed its reply comments and additional evidence.   

E. The Final Determination 

On January 29, 2004, Principal Deputy Assistant Secretary – Indian Affairs Aurene 

Martin, as acting Assistant Secretary,8 issued the Final Determination (“FD” or “STN FD”), 

notice of which was published in the Federal Register on February 5, 2004.  69 Fed. Reg. 

5570; see STN Ex. 4 (R., Dd-V002-D0003 & D0004).  In a complete about-face, the FD 

acknowledged the STN as a federal Indian tribe. 

                                                 
6 Only by combining this “very limited evidence” – two isolated petitions signed by some 
Schaghticoke individuals in 1876 and 1884 – with state recognition in a way the IBIA 
subsequently concluded was improper could the PF find that criterion (c) was barely satisfied 
for the limited period of 1876 to 1884.  For the rest of the nineteenth century, the PF 
concluded criterion (c) was not satisfied.  PF, at 26. 
7 In addition, the then-current membership list included newly recruited Joseph D. Kilson 
descendents that had not had any connection with the Schaghticoke group for the last century.  
PF, at 30.   
8 Between the issuance of the PF and the FD, Assistant Secretary McCaleb had resigned and 
his successor had not yet taken office. 
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The FD reached this result only through a manipulation of the evidence and the 

acknowledgment standards.  Like the PF, the FD concluded that there was little or no 

evidence of political authority or influence for most of the nineteenth and twentieth centuries.  

The scant evidence that the STN had submitted to address the deficiencies for the period of 

1801 to 1875 consisted of isolated references to one individual, which the FD readily 

dismissed as “provid[ing] no specific information in regard to political authority of 

influence.”  FD, at 85-86.  For the period of 1892 to 1936, the FD expressly rejected each and 

every argument and piece of evidence on political authority the STN offered.  Id. at 91-107.  

For other periods, the FD acknowledged that the direct evidence was alone insufficient.  Id. at 

118-23.  Yet despite these lengthy periods of  woefully inadequate evidence, the FD reached 

the conclusion that the STN should received federal acknowledgment. 

To reach this conclusion, among other things, the FD improperly calculated 

Schaghticoke marriage rates to find that community and political authority existed over an 

extended period of time.  The acknowledgment regulations permit the conclusive presumption 

that both community and political authority existed when marriage rates exceed a 50 percent 

threshold.  25 C.F.R. §§ 83.7(b)(2)(ii), 83.7(c)(3).  The FD wrongly concluded that both 

criteria (b) and (c) were satisfied from 1800 to 1820 and 1840 to 1870 on the basis of an 

analysis that purports to show that Schaghticoke members intermarried at rates in excess of 50 

percent.  STN FD, at 26-39.  Rather than basing its calculations on the percentage of 

marriages that were between Schaghticoke members, the FD used an “endogamy” analysis 

based on the percentage of individuals who married other Schaghticoke.  Id.  Without this 

provision and the incorrect endogamy analysis conducted in the FD, the petitioner clearly 

could not have satisfied criteria (b) or  (c).      

 10
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Moreover, the FD “reevaluated” its use of state recognition to make up for the gaps in 

the evidence that could not otherwise be explained away.  In direct contradiction to existing 

precedent, the FD concluded that the State’s “implicit” recognition of a distinct political body 

could be used to establish the existence of political authority even when there was no 

evidence of political authority.  FD, at 118-20.  In the face of this complete absence of 

evidence, the FD turned to state recognition to fill the massive gap.  This is in addition to the 

periods in which state recognition was used to supplement otherwise insufficient evidence of 

community for nearly 70 years and of political authority for over 50 years.  Id. at 120-24.  

Without this unexplained and unjustified rejection of prior precedent on the use of state 

recognition, the STN would not have achieved acknowledgment.   

Finally, the FD excused the inability of the STN to include significant members of the 

Schaghticoke community in its membership roles, STN FD, at 53-54, even though the PF had 

instructed that the inability to include those members precluded satisfaction of both criteria 

(b) and (c).  STN PF, at 20, 30, 212-13. 

F. The IBIA 

The Intervenors timely filed a request for reconsideration with the Interior Board of 

Indian Appeals (“IBIA”).9  Among other things, the Intervenors claimed that (1) the FD 

erroneously used the State’s relationship with the Schaghticoke as a substitute for otherwise 

wholly absent or insufficient evidence of community and political authority; (2) the analysis 

                                                 
9 Under the acknowledgment regulations, a petitioner or interested party may seek 
independent review of a final determination by filing a request for reconsideration with the 
IBIA.  The scope of the IBIA’s review encompasses claims that (1) there is new evidence that 
could affect the final determination; (2) a substantial portion of the evidence relied on was 
unreliable or of little probative value; (3) the research was inadequate or incomplete; and (4) 
there are reasonable alternative interpretations that could affect the determination.  25 U.S.C. 
§ 83.11(d).  Other claims raised in a request for reconsideration are referred to the Secretary 
of the Interior.  Id., § 83.11(f)(2).   

 11

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 15 of 105



of Schaghticoke marriage rates were improperly calculated and used to satisfy criteria (b) and 

(c) for extensive periods, contrary to the regulations and prior precedent; and (3) the FD’s 

conclusion that criteria (b) and (c) are satisfied despite the inability of the STN to enroll a 

large number of significant Schaghticoke individuals was based on unlawful administrative 

fiat rather than probative and reliable evidence.  R., IB-V003-D0042.  The Intervenors and the 

STN filed briefs addressing these issues.  Id.  Requests for reconsideration were also 

separately filed by the SIT and members of the Coggswell family.10

After the briefing was concluded, OFA filed a “Supplemental Transmittal” on the 

marriage issue.  Having reviewed the Intervenors’ claims in their request for reconsideration, 

OFA stated in the Supplemental Transmittal that the FD “is not consistent with prior 

[acknowledgment] precedent in calculating the rates of marriages under [25 C.F.R. §] 

83.7(b)(2)(ii), provides no explanation for the inconsistency[, and] there is no evidence that 

the [FD] intended to deviate from precedent.”  Supp. Trans., at 2 (STN Ex. 73).11  It further 

stated that there was a material mathematical error that lowered the rates below the 50 percent 

threshold for one period, and that the marriage rate analysis, on which a significant portion of 

the FD depended, should not be affirmed.  Id. at 3.  This precise issue had been raised at 

                                                 
10 The Intervenors’ request for reconsideration was joined by the Cities of Danbury and 
Stamford, the Towns of Bethel, New Fairfield, Newtown, Ridgefield, Greenwich, Sherman, 
Westport, Wilton, and Weston, and the Housatonic Valley Council of Elected Officials.  In 
addition, the Town of Cornwall and the Preston Mountain Club (a defendant in the STN’s 
land claim litigation) filed separate requests for reconsideration adopting the Intervenors’ 
claims.  41 IBIA at 30 n.1, 34 n.6 (STN Ex. 112).  In addition, the following appeared as 
amici in support of the Intevernors’ request for reconsideration:  Towns of North Stonington, 
Barkhamstead, Bethany, Brooklyn, Darien, Easton, Fairfield, Hartland, Ledyard, Monroe, 
New Canaan, Norfolk, Orange, Preston, Roxbury, Salisbury, Stafford, Trumbull, Warren, 
Washington, Willington and Woodbridge, the City of Norwalk, and the Northeastern 
Connecticut Council of Governments. 
11 In an effort to keep from unnecessarily lengthening the size of the Court’s already lengthy 
file in this matter, references will be made to exhibits submitted by the STN were possible. 
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length by the Intervenors, R., IB-V003-D0042, and the STN had a full opportunity to present 

its position in response in its IBIA brief.  R., IB-V004-D0007.  

In a decision dated May 12, 2005, the IBIA vacated the FD and remanded the STN 

petition for further consideration.  Following its decision in Historical Eastern Pequot, 41 

IBIA 1 (2005), issued the same day, the IBIA concluded that the State’s relationship with the 

Schaghticoke “is not reliable or probative evidence for demonstrating the actual existence of 

community or political influence or authority within that group.”  41 IBIA 30, 34 (2005) 

(STN Ex. 112).  In addressing the use of state recognition as evidence for criteria (b) and (c) 

in Historical Eastern Pequot, the IBIA stated that, even assuming that the State in fact 

implicitly recognized a distinct political body, that alone did not demonstrate the existence of 

a community or the exercise of political authority.  41 IBIA at 18 (STN Ex. 113).  Such 

recognition “would need to be more than ‘implicit,’ and would need to be expressed in some 

way that reflected the actual or likely existence of those [community] interactions and social 

relationships.”  Id. (emphasis added).  [T]he relationship between the State and the group 

needs to be expressed in some way that reflects the existence or likely existence – not simply 

theoretical or presumed – of political influence or authority within the group….”  Id.   

In other words, the mere existence of some form of relationship between the State and 

the group itself is not probative of community or political authority.  Instead, the agency 

“must articulate more specifically how the State’s actions toward the group during the 

relevant time period(s) reflected or indicated the likelihood of community and political 

influence or authority within a single group.”  Id. at 21.  If it could not do so, criteria (b) and 

(c) cannot be satisfied. Id. 
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The IBIA vacated the FD and remanded the matter to the Assistant Secretary for 

further consideration.  Because it was vacating on the issue of state recognition, it also left the 

question of marriage rates to the Assistant Secretary on remand.  41 IBIA at 36, 42. 

G. The Reconsidered Final Determination 

After the matter was remanded, the STN filed a motion to compel the BIA to receive 

additional evidence and to provide technical assistance.  This Court’s order permitted the BIA 

to provide a technical assistance letter, the parties to submit new documents or historical 

evidence, and the parties to file supplemental briefs, all on the marriage issue.  Order on 

Motion to Amend Scheduling Order, Nos. H085-1078(PCD), 3:98cv1113(PCD), 

3:00cv820(PCD) (July 23, 2005).   

On October 11, 2005, Associate Deputy Secretary James E. Cason issued the 

Reconsidered Final Determination (“RFD”), denying the STN petition.  (STN Ex. 1.)  

Following the IBIA’s directions that state recognition in and of itself could not be used as 

evidence of community or political authority, the RFD evaluated the State’s relationship with 

the Schaghticoke and concluded that “it does not provide evidence for political influence or 

authority within the Schaghticoke, and the State did not formulate its policies towards the 

Schaghticoke based on the recognition of the existence of bilateral political relations within 

the Schaghticoke.”  RFD, at 58.   Similarly, the RFD analyzed marriage rates within the 

Schaghticoke during the nineteenth century, applying the proper methodology, and concluded 

that marriage rates never exceeded the 50 percent threshold required to satisfy criteria (b) and 

(c).  Id. at 36. 

The RFD therefore concluded that there was insufficient evidence to satisfy criterion 

(b) (community) from 1920 to 1967 and after 1996.  RFD, at 45.  It further found that there 
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was insufficient evidence to satisfy criterion (c) (political authority) from 1801 to 1875, 1885 

to 1967, and after 1996, a total of 165 years.  Id. at 58, 62.  Thus, after properly calculating 

Schaghticoke marriage rates for the nineteenth century and after eliminating the misuse of 

state recognition, the RFD concluded that the evidence failed to demonstrate the STN had 

existed as a community for approximately five decades and failed to demonstrate it had 

exercised political authority or influence for most of the last two centuries.  Under a proper 

application of the acknowledgment standards, the STN’s petition was woefully deficient. 

Although the STN’s petition obviously had to be denied on those grounds, the RFD 

nonetheless also addressed the issue of the inclusion in the STN’s current membership of the 

so-called “unenrolled members” – which includes members of the SIT group and the 

Coggswell family.  As reflected in the requests for reconsideration filed with the IBIA by the 

SIT and Coggswell family, a substantial portion of the “unenrolled members” had 

affirmatively denied their consent to enroll in the STN.  Because these members reflected an 

essential part of the broader Schaghticoke group, the RFD concluded that the STN did not  

exist as a community and did not exercise political authority or influence since 1996.  RFD, at 

62. 

III. STANDARD OF REVIEW
 

The parties have filed cross motions for summary judgment.  Summary judgment is 

proper when there are no genuine issues of material fact to be tried, and the moving party is 

entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c);  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986); Powell v. Nat’l Bd. of Medical Examiners, 364 F.3d 79, 84 

(2d Cir. 2004). Summary judgment must enter “against a party who fails to make a showing 

sufficient to establish the existence of an element essential to that party’s case, and on which 
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that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986).  “[W]here there is an absence of sufficient proof as to one essential element of a 

claim, any factual disputes with respect to other elements of the claim are immaterial and 

cannot defeat a motion for summary judgment.”  Salahuddin v. Goord, 467 F.3d 263, 281 (2d 

Cir. 2006).  The parties agree that there are no genuine issues of material fact and that the 

Court may resolve the purely legal issues presented.  Where the parties agree to the material 

facts, summary judgment is appropriate.  Leebaert v. Harrington, 332 F.3d 134, 139 (2d Cir. 

2003).   

 Certain statements in STN’s Local Rule 56(a)1 Statement are based on inadmissible 

evidence, and therefore should not be considered.  Inadmissible evidence, such as material 

outside the administrative record and hearsay, is inappropriate for a summary judgment 

motion.  D. Conn. L. Civ. R. 56(a)(3) (“[e]ach statement of material fact by a movant in a 

Local Rule 56(a)1 statement . . . must be followed by a specific citation to . . . evidence that 

would be admissible at trial.”).  Therefore, the court need only consider admissible evidence 

in ruling on a motion for summary judgment.  Merry Charters v. Town of Stonington, 342 F. 

Supp. 2d 69, 75 (D. Conn. 2004) (citing Raskin v. Wyatt Co., 125 F.3d 55, 66 (2d Cir. 1997)).  

The Intervenors have identified the STN’s statements that are based on inadmissible evidence 

in the Intervenor’s Local Rule 56(a)2 Statement.   

 Additionally, the Intervenors have denied certain statements or characterizations of the 

evidence in the STN’s Local Rule 56(a)1 Statement.  None of the denied statements, however, 

create a material factual dispute and do not preclude the Court from resolving the legal issues 

by summary judgment. 
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The STN’s action is brought pursuant to the APA, 5 U.S.C. § 551 et seq.  Judicial 

review of an administrative agency’s action is circumscribed by statute.  A reviewing court 

may hold unlawful and set aside any agency action upon finding such action to be (1) 

arbitrary, capricious, abuse of discretion or otherwise not in accordance with law; (2) contrary 

to constitutional limitations; (3) in excess of statutory authority; (4) without observance of 

procedures required by law; or (5) unsupported by substantial record evidence.  5 U.S.C. § 

706(2).   

The Supreme Court has described this “arbitrary and capricious” standard as  

“narrow,” and emphasized that “a court is not to substitute its judgment for that of the 

agency.”  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 

(1983).  “To determine whether an agency has acted in an arbitrary and capricious fashion, we 

ask whether the agency has ‘examined the relevant data and articulated a satisfactory 

explanation for its action including a rational connection between the facts found and the 

choice made.’”  Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 456, 498 (2d Cir. 2005) (quoting 

State Farm, 463 U.S. at 42).  In its review of the agency’s explanation, the court must 

evaluate “whether the decision was based on a consideration of the relevant factors and 

whether there has been a clear error of judgment.” State Farm, 463 U.S. at 42.  An agency 

action is deemed arbitrary and capricious only in circumstances such as where “the agency 

has relied on factors which Congress has not intended it to consider, offered an explanation 

for its decision that runs counter to the evidence before the agency, or is so implausible that it 

could not be ascribed to a difference in view or the product of agency expertise.”  Id. at 43.      

Thus, under this standard, the STN bears a very heavy burden.  The Court must give 

appropriate deference to the agency’s findings and conclusions.  It should only set aside the 
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agency’s action if it failed to base its decision on the relevant factors, its decision lacks a 

rational connection between the facts found and its conclusions, or the decision is so 

implausible as to constitute “a clear error of judgment.”  Id. at 43.  As demonstrated below, 

the STN falls far short of satisfying this high standard. 

 As a general proposition, judicial review of an agency decision under the APA is 

limited to the administrative record.  Florida Power & Light Co. v. Lorion, 470 U.S. 729, 

743-44 (1987).  A very limited exception to this general rule exists “when there has been a 

strong showing in support of a claim of bad faith or improper behavior on the part of agency 

decision makers or where the absence of formal administrative findings makes such 

investigation necessary in order to determine the reasons for the agency’ choice.”  National 

Audobon Soc’y v. Hoffman, 132 F.3d 7, 14 (2d Cir. 1997) (emphasis added); see Citizens to 

Preserve Overton Park v. Volpe, 401 U.S. 402, 420 (1977).  This exception can be invoked in 

only the most extraordinary of circumstances.  National Audobon Soc’y, 132 F.3d at 15.  

Plainly, as reflected in the BIA’s detailed decision and administrative record, there is no need 

to supplement the record in order to conduct an effective review of the agency’s decision.  

Therefore, absent a “strong showing” of bad faith or improper conduct, the Court’s review 

must be limited to the administrative record.  Id.  

IV. FOLLOWING THE DIRECTION OF THE IBIA, THE RFD PROPERLY 
CONCLUDED THAT STATE RECOGNITION PROVIDES NO EVIDENCE 
OF COMMUNITY OR POLITICAL AUTHORITY NECESSARY FOR 
FEDERAL TRIBAL ACKNOWLEDGMENT. 

 
 The RFD properly and reasonably concluded that state recognition provided no 

evidence of the existence of a community or the exercise of political authority.  It did so after 

and in accordance with the IBIA’s decision that state recognition could not be used the way it 

had been used in the FD – to wit, as an addition to or substitute for otherwise insufficient 
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evidence for some periods and in lieu of absent evidence for others.  The STN tries to twist 

both the IBIA’s decision to vacate the FD and the RFD’s response to it by arguing that the 

RFD failed to provide “a more detailed analysis of the probative value that was assigned to 

the specific evidence regarding the State’s continuous relationship with” the Schaghticoke.  

STN Br., at 59.  Quite the contrary, the RFD undertook a detailed analysis and simply found 

the evidence of community and political authority lacking.  The STN further wrongly argues 

that, based on a single answer in Secretary Norton’s deposition, the use of state recognition as 

a substitute for evidence otherwise required by the acknowledgment regulations was a 

“constitutional policy decision” that the RFD reversed without explanation. STN Br., at 64, 

77-79.  First, to the extent that the STN attempts to extract from the deposition snippet an 

alternative rationale for the FD’s use of state recognition, it certainly is not a rationale set 

forth in the FD.  Moreover, that so-called “policy decision” was held to be inconsistent with 

the acknowledgment regulations by the independent IBIA, a decision the STN does not 

contest. 

A. Prior to the IBIA Decision, the BIA Failed to Adhere to a Consistent 
Rationale for the Use of State Recognition, Reflecting the Underlying 
Violation of the Acknowledgment Regulations in Attempting to Use State 
Recognition to Make Up for Otherwise Insufficient Evidence. 

 
 The STN would not have received a favorable acknowledgment decision in the FD 

without the improper use and understanding of state recognition.  As the FD and other BIA 

documents made absolutely clear, the STN’s evidence alone was significantly deficient.  FD, 

at 118; OFA Briefing Mem., at 1-3 (STN Ex. 69).  The FD used state recognition for 

substantial periods for both criterion (b) (community) and criterion (c) (political authority) 

where the evidence would otherwise be insufficient.  In fact, without state recognition, the 
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STN failed to satisfy criterion (c) for over 110 years!12  It is important to note, moreover, that 

the STN does not challenge the RFD’s findings that the other evidence of community and 

political authority was deficient, thereby conceding that without the improper addition of state 

recognition it cannot satisfy the acknowledgment criteria.   

To understand the basis of the ultimate resolution of the question of state recognition 

first by the IBIA and then in the RFD, it is useful to review the course taken by the BIA in 

connection with the State’s relationship with the Schaghticoke and other Connecticut Indian 

groups in general as evidence under the acknowledgment regulations. The FD asserted that 

continuous state recognition of an Indian group with a continuously existing state reservation 

is sufficient evidence of political authority and influence despite the complete absence of any 

direct evidence of political authority.  Id. at 120.  This “reevaluated” view of state recognition 

was the most extreme example of the BIA’s inability to articulate a satisfactory justification 

for the use of state recognition in the acknowledgment process.  At each critical decision point 

leading up to the FD, the BIA’s rationale shifted.  This inability to articulate a consistent basis 

for the way it used state recognition is quite revealing.  Indeed, the BIA was legally adrift, 

unable to anchor the treatment of state recognition in either the acknowledgment regulations 

or prior precedents, let alone the evidence and the history of the State’s relationship with the 

Schaghticoke.  The efforts to grab hold of a satisfactory rationale illustrate that, at bottom, the 

endeavor was an arbitrary and unlawful exercise.  That effort ended with the IBIA’s rebuke of 

the BIA and its rejection of the “reevaluated position” on state recognition. 

                                                 
12 This is a far cry from the STN’s misleading characterization of the evidentiary gap as 
“limited to a few decades.”  STN Br., at 59.  This does not include the five decades of the 
nineteenth century for which criterion (c) was satisfied by erroneous marriage rate 
calculations.  See section V below. 
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The use of state recognition as a gap-filler first appeared in the proposed finding on 

the acknowledgment petition of another Connecticut petitioner, the Eastern Pequot, issued in 

2000.13  In the Eastern Pequot Proposed Finding, ignoring strong evidence to the contrary, the 

BIA described the State’s relationship with the Eastern Pequot as a “government-to-

government relationship.”  Eastern Pequot PF, at 63 (March 31, 2000) (Intervenors’ Ex. A).14  

After acknowledging that there were no precedents for doing so, the BIA concluded that the 

State’s relationship provided sufficiently “greater weight” to the petitioners’ evidence to 

overcome their burden than otherwise would be the case.  Id.  Because neither the 

acknowledgment regulations nor prior precedent provided a rationale for doing so, the BIA 

manufactured one.  Specifically, the BIA stated: 

The greater weight is assigned for the following reasons in combination:   

• The historical Eastern Pequot tribe has maintained a continuous historical 
government-to-government relationship with the State of Connecticut since colonial 
times; 

• The historical Eastern Pequot tribe had a state reservation established in 
colonial times, and has retained its land area to the present; 

• The historical Eastern Pequot tribe had members enumerated specifically 
as tribal members on the Federal Census, Special Indian Population Schedules, for 
1900 and 1910. 

 
Id.  Thus, the original rationale for using state recognition to make up for deficiencies in the 

evidence was based on three factors: (1) the purported “government-to-government” 
                                                 
13 The State and others challenged the Historical Eastern Pequot FD, particularly with regard 
to the AS-IA’s use of state recognition in that decision, in a request for reconsideration filed 
with the IBIA.  In a decision issued the same day as the its decision on the STN FD, the IBIA 
ruled in Historical Eastern Pequot, among other things, that the BIA had misused state 
recognition.  41 IBIA 1 (STN Ex. 113).  The IBIA referenced and relied on the Historical 
Eastern Pequot decision in its STN decision. 
14 Because of the very long length of these BIA decisions, only the cited portions of the BIA 
decisions (other than those relating to the STN petition) have been submitted as exhibits.  As 
with other BIA decisions cited in this brief, the Intervenors will promptly submit the full 
decision if the Court requires it. 
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relationship, which in fact did not exist; (2) the continuous existence of a reservation; and (3) 

the enumeration as tribal members in the 1900 and 1910 censuses.  This concocted theory 

would not remain the rationale for long. 

In the final determination on the Eastern Pequot petition (“Historical Eastern Pequot 

FD”) issued in 2002, the BIA abandoned the rationale provided in the proposed finding and 

offered a different justification for the use of state recognition.  First, the Historical Eastern 

Pequot FD recognized (and the STN FD reconfirmed, STN FD, at 14) that the State’s 

relationship with the group could not be characterized as a “government-to-government” 

relationship.  Historical Eastern Pequot FD, at 29, 76 (June 24, 2002) (Intervenors’ Ex. C).  

Instead, the BIA concluded that “[t]here is implicit in this relationship a recognition of a 

distinct political body.”  Id. at 29.  This “implicit” recognition of a “distinct political body” 

was supposedly based on “[s]everal major elements [that] existed throughout the relationship 

which define the distinct status of the historical Eastern Pequot tribe.”  Id.  The Historical 

Eastern Pequot FD identified the following four elements of the State’s relationship that 

justified its use to fill the evidentiary gaps: 

• Overseers or other authorities were appointed with fiduciary obligations to the tribe’s 
members.  Id. at 30, 77. 

 
• The State supposedly did not consider Indians who were members of the tribes with 

which the State had a relationship to be citizens of the State until 1973.  Id. at 30, 78. 
 
• The tribes with which the State had a relationship had a “distinct political status,” 

reflected in legislation that was specific to Indians.  Id. at 30, 77-78. 
 
• A separate land base (the reservation) was established during the colonial period and 

continues to the present.  Id. at 30. 
 

The only factor retained from the Eastern Pequot Proposed Finding was the continuing 

existence of the reservation.  The BIA abandoned the description of the State’s relationship as 
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a “government-to-government” one, and instead assumed an “implicit recognition” of a 

“distinct political body.” 

In the STN PF, issued December 5, 2002, the BIA concluded that, because the State 

did not deal with or identify formal or informal leaders of the Schaghticoke, its relationship 

with the Schaghticoke differed “materially” from that with the Eastern Pequot.  STN PF, at 

10-11 (Intervenor’s Ex. A).  Thus, according to the BIA in the STN PF, the key aspect of the 

State’s relationship with the Eastern Pequot was no longer the “implicit” recognition of a 

“distinct political body.”  Instead, STN PF emphasized the purported identification of leaders 

with whom the State allegedly had dealt.  Therefore, “because of the narrower quality of the 

state relationship with the Schaghticoke petitioner, the state relationship provides a more 

limited amount of additional evidence than it did in the case of the historical Eastern Pequot.”  

Id. at 11.  Although the STN PF characterized state recognition in a purportedly more limited 

way than it did in the Historical Eastern Pequot FD, it still employed state recognition as 

“additional evidence” for certain periods for the STN.   

In another change of course, however, the STN PF’s rationale and application was 

tossed aside in the FD.  Instead, in complete disregard for any precedent, including the 

Historical Eastern Pequot FD from which the use of state recognition as additional evidence 

emanates, the STN FD blithely concluded that state recognition can make up for a complete 

absence of evidence of political authority.  The FD’s so-called “reevaluated position” was 

completely at odds with all of the prior decisions dealing with the use of state recognition of 

Connecticut Indian groups.  As reflected above, prior to the STN FD, as inconsistent as the 

rationale underlying the use of state recognition has been, the BIA nonetheless had concluded 

that state recognition could be used as additional evidence only for periods in which there was 
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some, albeit insufficient, evidence.  Historical Eastern Pequot FD, at 29-30 (Intervenors’ Ex. 

C).  The STN FD expressly discarded that limitation.  STN FD, at 119.  The STN FD’s break 

with the BIA’s recent precedent was astounding.  No justification was offered in the FD, 

evidentiary or otherwise, for the need to undertake this reevaluation.  The reason for having 

reevaluated the use of state recognition, however, was apparent:  Without changing the rules 

of the game, the STN could not receive acknowledgment.  Plain and simple, the FD invented 

a new rule to achieve a desired result. 

The degree to which the FD manipulated the acknowledgment process in the misuse of 

state recognition to compensate for the lack of required evidence was revealed starkly in a 

memorandum prepared by the Office of Federal Acknowledgment (“OFA”) staff in 

preparation for the FD.  This “Schaghticoke Briefing Paper” dated January 12, 2004, sought 

guidance in particular on the question:  “Should the petitioner be acknowledged even though 

evidence of political influence and authority is absent or insufficient for two substantial 

historical periods, and if so, on what grounds?”  Id. at 1 (italics original) AC-V012-D0009, at 

1 (STN Ex. 69).   

After noting that there was “little or no evidence” of political influence or authority for 

large periods of the nineteenth and early twentieth centuries, OFA stated:  “If applied as it 

was in the Schaghticoke PF, the weight of continuous state recognition with a reservation 

would not provide additional evidence to demonstrate that criterion 83.7(c) (political 

influence) has been met for this time period.”  Id. (emphasis added).  OFA then offered four 

options:  (1) acknowledge the STN despite the absence of evidence on the basis of state 

recognition; (2) decline to acknowledge the STN “based on the regulations and existing 

precedent;” (3) acknowledge the STN outside the regulations; or (4) decline to acknowledge 
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the STN but support legislative recognition.  Id. at 2-3 (emphasis added).  The OFA Briefing 

Paper conceded that the first option required a change from past precedent on how state 

recognition could be used as evidence and that the second option “maintains the current 

interpretations of the regulations and established precedents concerning how continuous 

tribal existence is demonstrated.”  Id. at 3 (emphasis added). Despite reaching that 

conclusion, OFA nonetheless recommended the first option “on the grounds that it is most 

consonant with the overall intent of the regulations.”  Id.  Nowhere in the Briefing Paper or 

elsewhere in the record does OFA explain why such a result is “most consonant” with the 

regulations’ overall intent, despite the first option expressly stating it would require a change 

from past precedent.  

From the FD and the OFA Briefing Paper, several aspects of the FD’s disregard for 

the acknowledgment regulations and precedent became apparent:  First, it is plain in the FD 

that the BIA understood that the STN lacked the evidence to satisfy the criteria in the absence 

of state recognition.  Second, a final determination that denied acknowledgment was the only 

option consistent with prior precedents and the regulations.  Third, to acknowledge the STN 

would require a departure from prior precedent and a change in how state recognition could 

be used.  Fourth, no justification was available for the departure from precedent and the 

regulations except that it was necessary to accomplish the acknowledgment of this petitioner.   

What is particularly telling from this comparison of the various rationales was the 

inability of the BIA even to articulate a consistent rationale for the treatment of state 

recognition, much less to find support for any of the rationales in the record or the regulations.   

The BIA began with the assertion that the State maintained a historically continuous 

government-to-government relationship that justified giving added weight to the petitioners’ 
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evidence.  Eastern Pequot PF, at 63 (Intervenors’ Ex. B).  Realizing that the factual and 

historical record simply would not support that characterization of the relationship, the BIA 

shifted grounds.  Instead, there was found to exist an “implicit” recognition of a political 

entity, which supposedly justified the use of state recognition as “additional” evidence to fill 

in the gaps for those periods where the petitioner had some, but insufficient evidence.  

Historical Eastern Pequot FD, at 29, 76 (Intervenors’ Ex. C).  Finally, because the STN could 

not be recognized in any other way, the BIA simply announced that no evidence of political 

authority was necessary if there was continuous state recognition. 

These twists and turns in the rationale are remarkable, illustrating the difficulty the 

BIA has had in attempting to find a legitimate basis for using state recognition.  The inability 

of the BIA to articulate a consistent rationale reveals the lack of support in either the 

acknowledgment regulations or prior precedents for this use of state recognition.  If there 

were such a basis, the BIA would not have to continually scramble and rely on post-hoc 

rationalizations.  The inability to fashion a rationale that fits within the framework of the 

regulations – and the need to continue searching for one – is a compelling demonstration that 

there was no rationale that comports with the regulations. 

B. The Independent Panel of Administrative Law Judges of the IBIA 
Properly Determined That the FD Had Used State Recognition to 
Overcome the Overwhelming Evidentiary Deficiencies in the STN’s 
Petition in Violation of the Acknowledgment Regulations. 

 
The IBIA concluded that the FD’s use of the State’s “implicit” recognition of the STN 

as a “distinct political body” was not reliable or probative evidence for demonstrating the 

actual existence of community or political influence or authority required for federal tribal 

acknowledgment.  STN, 41 IBIA at 34 (STN Ex. 112).  The STN, however, attempts to 

characterize the IBIA’s decision as merely requiring the BIA to provide a better explanation 
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of the weight accorded state recognition and that the ultimate conclusion must remain the 

same as in the FD.  STN Br., at 75.  Although it is true that the IBIA did not conclusively 

prohibit ever using evidence relating to a state’s relationship, it plainly did conclude that the 

way the FD had used state recognition was inconsistent with the acknowledgment regulations.  

STN, 41 IBIA at 34.  What the IBIA did require was that, if state recognition was to be used as 

evidence, the BIA needed to identify aspects of the State’s relationship with the Schaghticoke 

that in fact demonstrated that the Schaghticoke had existed as a community and had exercised 

political authority.  The mere fact that the State had some largely unarticulated relationship 

with the Schaghticoke or its members was not enough to fill the gaps in the otherwise 

required evidence.  Because the STN distorts the IBIA’s decision, it is necessary to carefully 

review what the IBIA in fact did require. 

In their request for reconsideration to the IBIA, the Intervenors argued that the FD 

improperly used state recognition to make up for extensive periods of time for which there 

was no or insufficient evidence of community and political authority.  The same arguments 

had been raised by the State in its request for reconsideration from the Historical Eastern 

Pequot (“HEP”) FD, which was also then pending before the IBIA and which was decided by 

the IBIA on the same day as the STN decision.  HEP, 41 IBIA 1 (May 12, 2005) (STN Ex. 

113).  Among other things, the Intervenors argued to the IBIA that state recognition, in and of 

itself, proves nothing about community or political authority.  STN, 41 IBIA at 34; HEP, 41 

IBIA at 14-16.   

In vacating the STN FD, the IBIA relied on its decision in HEP because the 

underlying rationale for using state recognition as a gap filler in the STN FD was drawn 
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directly from the HEP FD.15  See STN FD, at 14-16, 119-20.  In its HEP decision the IBIA 

began by agreeing that “there is nothing intrinsic in such evidence that makes it relevant or 

probative for criteria (b) and (c).”  HEP, 41 IBIA at 16.   

In addressing criterion (b) (community) specifically, the IBIA stated: 

we fail to see how the State’s “implicit” recognition of the Eastern Pequot as a 
political entity, without more, would be probative for showing “that consistent 
interactions and significant social social relationships exist within its membership.”  
And even if the State had laws and administrative mechanisms that were structured to 
treat the Eastern Pequot as a single group, that fact alone would not seem to be 
probative for showing whether the Eastern Pequot actually existed as a single 
community.  The FD does not suggest that the Eastern Pequot were coerced by 
elements of the State relationship to be a single community.  In order for the State’s 
relationship to be probative of the first part of the definition of “community,” it would 
need to be more than “implicit,” and would need to be expressed in some way that 
reflected the actual or likely existence of those interactions ands social 
relationships.  But the FD treats the significance of state recognition in this case on far 
too general a level for us to be convinced that its is evidence that can be considered 
reliable or probative for the entire definition of community, and the FD makes no 
distinction between the components of that definition in considering the state 
relationship as probative. 

 
HEP, 41 IBIA at 18 (emphasis added; citation omitted). 
  
 It reached an identical conclusion for criterion (c) (political authority): 
 

As interpreted by the Assistant Secretary, [criterion (c)] requires a showing that the 
members maintain a bilateral relationship with the tribe, and that the connection exists 
broadly among the membership.  June 9, 1992, Summary Under the Criteria and 
Evidence for Final Determination Against Federal Acknowledgment of the Miami 
Nation of Indians of the State of Indiana, Inc., at 15.  As with criterion (b), this 
criterion requires at least some evidence of interaction within the group – leaders 
influencing followers and followers influencing leaders.  Once again, we fail to see 
how “implicit” state recognition of a group as a political entity constitutes probative 
evidence that the group actually exercises political influence or authority, and that 
there are actually leaders and followers in a political relationship.  Rather, there 
needs to be more than “implicit” recognition, and the relationship between the State 
and the group needs to be expressed in some way that reflects the existence or likely 
existence – not simply theoretical or presumed – of political influence or authority 
within the group, as defined by section 83.1 

                                                 
15 In fact, as discussed above, the STN FD went even further than the HEP FD by using state 
recognition where there was no other evidence for certain periods.  STN FD, at 119-20.     
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Id.   

  The IBIA then specifically evaluated the four elements of the State’s relationship that 

had been relied on by the BIA to support its use of state recognition as evidence:  (1) 

legislation that explicitly addressed the Eastern Pequot (or in this case the Schaghticoke); (2) 

state overseers and other authorities with certain responsibilities; (3) a continuously existing 

state reservation; and (4) the purported noncitizenship status of Indians.  Id. at 16.  The IBIA 

noted that the BIA had conceded that the “nature” of the State’s relationship varied from time 

to time.  Id.  As to the continuous existence of a reservation, the IBIA concluded that this 

may have been conducive to community and political processes within the group, but 
the FD itself acknowledges that it could not be used as direct evidence that such 
community or political processes actually existed.  And its probative value as indirect 
evidence would seem to depend upon a more specific showing that the State’s action 
in maintaining the reservation reflected one or more components of the definition of 
community or political influence or authority for the group. 

 
Id. at 20 (emphasis added).  Similarly, as to the citizenship status of Indians, the IBIA stated: 

[A]ssuming that [Indians] legally remained noncitizens of the State until 1973, and 
even assuming that their noncitizen status was tied to a continued status under State 
law as “tribal” Indians, it is far from clear – particularly in the context of evidence 
suggesting uncertainty among State officials concerning their citizenship status – 
that their legal status under state law in any way actually reflected or was tied to a 
continuation of the actual internal group activities or processes that would directly 
demonstrate the requirements of criterion (b) or (c).   

 
Id. at 20 (emphasis added).  The IBIA continued: 
 

The FD goes to great length to explain how the Eastern Pequot may have had a 
distinct status under state law – a status not shared by Indians generally or by non-
Indians – but fails to articulate how that status is probative of actual interaction, social 
relationships, or a bilateral political relationship between the group and its members.  
Instead, the FD uses state recognition as a nonspecific catch-all “additional 
evidence” to tip the scales for finding that criteria (b) and (c) are satisfied. 

 
Id. at 21 (emphasis added).   

The IBIA concluded: 
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We are left with the firm conviction that ‘implicit” state recognition of the Eastern 
Pequot as a political entity and the underlying elements of the relationship, at least as 
used and explained in the FD, are of little or no probative value as evidence to 
demonstrate that the group actually met the definitions of “community” and “political 
influence or authority.”  In order for the State’s relationship with the EP to be shown 
to be reliable and probative evidence of community and political processes, the FD 
must articulate more specifically how the State’s actions toward the group during 
the relevant time period(s) reflected or indicated the likelihood of community and 
political influence or authority within a single group. 

 
Id. (emphasis added).  Because the STN FD “used state recognition in the same way that we 

found impermissible” in HEP, the IBIA reached the same conclusion that the STN FD’s use 

of state recognition was not reliable or probative evidence.  STN, 41 IBIA at 34. 

 The STN argues that on remand all that the BIA was supposed to do was to explain 

itself in a little more detail.  STN Br., at 75.  Plainly, the BIA’s task was not that simple.  

What the IBIA had in no uncertain terms concluded was that, unless the State’s relationship 

could be shown to demonstrate actual social interactions and political processes within the 

group, it was not probative evidence under the criteria.  The STN FD had failed to explain 

how the State’s relationship provided such evidence.  And as demonstrated below, the RFD 

reasonably and properly found that it could not provide such an explanation. 

C. In a Reasoned Evaluation Supported by the Record Evidence, the RFD 
Properly Found That the State’s Relationship with the Schaghticoke 
Provided No Evidence of Community or Political Authority Required 
under the Acknowledgment Regulations.  

 
On remand from the IBIA, the RFD properly evaluated the evidence and concluded 

that the State’s relationship with the Schagticoke itself provided no evidence of the existence 

of a community or the exercise of political authority.  The STN argues that the RFD did not 

understand the IBIA’s ruling and failed to undertake a more detailed analysis of state 

 30

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 34 of 105



recognition in the RFD, as the ruling, in the STN’s view, required.  STN Br., at 59, 72.  This 

argument not only grossly distorts the IBIA ruling but entirely mischaracterizes the RFD.   

On remand from the IBIA, the RFD reexamined the State’s relationship.  It concluded, 

as it had in the FD, that the State’s relationship was not explicitly or implicitly based on a 

recognition of a government-to-government relationship with the Schaghticoke or on the 

existence of bilateral political relations within the group.  RFD, at 48 (STN Ex. 1); see FD, at 

14 (STN Ex. 4).  It further found that the State’s relationship evolved “in often contradictory 

and ad hoc ways, in response to short-terms issues of immediate concern, or based on 

previous legislative actions that may have been out of date or in need of revision.”  RFD, at 

48-49.   

The RFD then proceeded to reevaluate, in light of the IBIA decision, the so-called 

underlying elements of the State’s relationship that had previously been used to support the 

use of state recognition.  The purported noncitizenship status of Indians in Connecticut had 

been one of the elements underlying the BIA’s use of state recognition as evidence, 

apparently part of the basis for the assertion that the Schaghticoke had been treated as a 

distinct group.  FD, at 13-14.  The RFD found that Connecticut legislation from the early 

twentieth century linked the status of Indians with that of non-citizen aliens and that this 

legislation remained in place until 1973.  RFD, at 49.  However, it also found that “there was 

no state policy or law that effectively prevented them from exercising rights, including the 

right to vote in state and Federal elections.”  Id.  It further found that these state laws “were 

not predicated on the existence of a government-to-government relationship with the 

Schaghticoke and other tribes, or the recognition of the group as a political entity.”  Id.  These 

laws relating to citizenship status were not passed because of a recognition of the 
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Schaghticoke as a “separate political entity.”  Id.  Therefore, citizenship status provided no 

evidence of actual existence as a community or the exercise of political influence or authority.  

Id.          

These findings are reasonable and fully supported by the record evidence.  Various 

state documents demonstrate that, prior to 1973, the citizenship status of Connecticut’s 

Indians was somewhat uncertain.  Although legislation was passed in 1973 to clarify that 

Indians retained full citizenship, Conn. Public Act No. 73-660, § 1 (CT-V007-D0011), there 

is no evidence in the legislative history of that law that suggests this provision was intended to 

be a change in the legal status of Indians.  See Conn. Jt. Standing Committee Hearings, at 441, 

457 (1973) (CT-V007-D0013).  Moreover, evidence demonstrated that leading Schaghticoke 

individuals voted in elections from the late nineteenth century onward.  See Selected Town 

Election Records (R., CT-V007-D021).  State documents from the 1950s and 1960s made 

clear that Connecticut Indians residing on state reservations were entitled to vote.  (R., CT-

V007-D015; CT-V007-D0017; CT-V007-D0019.)  In any event, the ultimate finding in the 

RFD that citizenship status provided no evidence about the actual existence of community or 

political authority is well supported. 

A second element of the State’s relationship that the FD had relied on was the overseer 

system and the successor state agencies having oversight responsibilities as to Connecticut 

Indians.  The RFD concluded that the court-appointed Indian overseers and the agency 

oversight after 1926 “does not provide evidence that demonstrates a bilateral political 

relationship within the group, or that the group interacted with the state as one polity to 

another.”  RFD, at 50.  This is reflected throughout the Schaghticoke overseer reports.  The 

overseers’ concern was exclusively to provide necessary support to individuals.  See R., SN-
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V017-D0119, SN-V017-D0120; CT-V006-D003.  Indeed, a critical distinction is that benefits 

were provided to individuals directly, rather than to the group for tribal authorities to 

distribute.16  Id. The same is true of the twentieth century state agencies that replaced the 

individual overseers.  The records of both the Park and Forest Commission and the Welfare 

Department reveal detailed accounts of expenditures to individuals on the basis of individual 

needs, rather than to a group.  See, e.g., R., CT-V001-D0006 to -D0042; SN-V019-D0095 to -

D0097.  If anything, these records deny the existence of a community or the exercise of 

political authority. 

The FD had relied on this overseer role as a central element of the State’s relationship 

with the STN.  However, that aspect of the relationship offered no evidence that the 

Schaghticoke group itself was a community or that political influence or authority existed in 

the group within the meaning of the regulations.  The FD had relied on the mere existence of 

the oversight relationship as establishing the existence of community and political authority.  

On remand, following the IBIA’s direction, there simply was no evidence reflected in the 

overseer relationship that could be used to satisfy criteria (b) or (c).  It was not, as the STN 

                                                 
16 This is shown in particular in the records of Abel Beach, the Schaghticoke overseer 

from 1801-1856.  His month-by-month and in some instances day-by-day observations and 
actions demonstrate that Beach himself performed the functions one would expect of 
community or political leaders.  Beach conducted activities such as garden plowing, repairing 
dwellings and other structures, and providing or arranging for building materials, foodstuffs, 
shoes and clothing, medical assistance, transportation, and assistance to off-reservation 
relatives.  He also directed or arranged for employment of reservation residents as well as, 
most significantly, the burial and funerals of the deceased.   R., SN-V017-D0119, SN-V017-
D0120; CT-V006-D003.  These efforts and assistance were all done on an individualized 
basis, and nothing in his reports for the fifty-plus years that he served as overseer hints at 
performing these tasks in coordination with any group leaders or through a community 
process. 
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tries to suggest, that the BIA on remand simply did not try hard enough to provide a more 

detailed explanation.  Rather, the evidence simply is not there. 

The same is true for the next element that the FD had relied on – a continuous 

reservation.  As the RFD found,  

[t]he reservation was the focal point of the relationship with the Colony and later the 
State.  Upon a reevaluation of the evidence, this RFD concludes that the maintenance 
of the reservation by the State was not predicated on a government-to-government 
relationship with the group or the existence within the group of bilateral political 
relations that provides evidence for political influence or authority. 

 
RFD, at 50.  The mere continuing existence of the reservation, which the FD had relied 

heavily on, proves nothing about whether the Schaghticoke existed as a community or that the 

group had political processes and relationships within it.  At most, it proves only that there 

continued to be Schaghticoke descendents wishing to reside on the reservation.  Indeed, the 

FD itself rejected all of the STN’s claims that at various times various Schaghticoke 

individuals had acted in a political leadership capacity with regard to the control and 

preservation of the reservation.  FD, at 91-112; see also RFD, at 53-58.  Notably, the STN 

does not challenge the findings about these claims.  If such direct evidence existed, it would 

help show the existence of political authority under the acknowledgment criteria.  The mere 

continuing existence of the reservation, however, proves nothing supportive of federal 

acknowledgment. 

Indeed, when the BIA was first considering adopting acknowledgment regulations in 

1977, it proposed to include evidence of treatment “by a State or by a Federal Government 

Agency as having collective rights in land, water, funds or other assets” and of “services from 

any Federal or state agency.”  42 Fed. Reg. 30647, 30648 (1977) (proposed regulations §§ 

54.7(c), 54.8(b), (c)).  These provisions were rejected.  The BIA’s explanation for declining to 
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adopt such provisions is telling.  It emphasized that it “must be assured of the tribal character 

of the petitioner” and that acknowledgment must be based on the maintenance of tribal 

political relations, and not merely Indian ancestry.  43 Fed. Reg. 39361-62 (1978).   

 Finally, the RFD reviewed the rationale – or lack thereof – for the State’s historical 

relationship with the Schaghticoke.  Although there is a long chronology of legislative 

enactments, appointments of overseers, and state agency reports relating to the Schaghticoke, 

see FD, appx. IV, the RFD found that there was never in any of these documents or actions an 

articulated rationale for the State’s relationship.  RFD, at 51.  Specifically, 

the State recognized an obligation to the Schaghticoke, maintained an undefined land 
status, and provided special and specific funding.  The documents refer to “tribe” but 
do not, generally, characterize what a “tribe” was for purposes of maintaining the 
reservation, management of Schaghticoke assets, and the provision of financial 
support and services.   

 
Id.   

The RFD further discussed in more detail two Attorney General opinions issued in the 

mid-twentieth century (decades before federal acknowledgment for the STN was an issue) 

that demonstrated that the State did not consider the Schaghticoke to be a political 

community. A 1939 Attorney General opinion, which addressed a question from the State 

Board of Fisheries and Game regarding the applicability of hunting and fishing licenses to 

Indians, goes right to the heart of the issue of the State’s relationship with Indians: 

Whatever status of the Indian tribes may have been in the early days of this 
commonwealth by virtue of treaties or laws, it is apparent that we do not have 
at the present time any Indian tribal organizations.  Their political and civil 
rights can be enforced only in the courts of this State, and they are completely 
subject to the laws of this State as any of the other inhabitants thereof.   
 

R., CT-V004-D0076, at 2 (emphasis added) (quoted in RFD, at 51).  Similarly, in 1955 the 

Attorney General issued an opinion that described the Connecticut Indians as having “wholly 
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lost their political organization and their political existence.” R., CT-V007-D0003 (quoted in 

RFD, at 52).  The RFD concluded that, although these opinions did not preclude the 

possibility of proving political authority through other evidence, they did demonstrate that the 

State did not consider the Schaghticoke to be a political entity and that the State’s relationship 

with the Schaghticoke was not based on the existence of a community or the exercise of 

political influence or authority as required by the acknowledgment criteria.  RFD, at 52.  

Unfortunately for the STN, both the FD and the RFD had found that the other evidence 

offered by the STN of political authority or influence – in particular the purported leadership 

roles of Schaghticoke individuals from the late nineteenth century to the 1960s – was 

insufficient.  FD, at 91-124; RFD, at 53-58.  The STN has not and cannot challenge these 

well-supported findings. 

 Faced with these findings and extensive analysis, the STN attempts to manufacture an 

argument that the RFD somehow did not follow the IBIA’s instructions.  STN Br., at 72-75.  

This argument does not withstand scrutiny.  As demonstrated above, the IBIA did not vacate 

the FD merely because the BIA did not explain itself in sufficient detail.  It vacated the FD 

because the use of state recognition, without evidence that state recognition actually 

demonstrated the existence of community and political authority within the group, was 

contrary to the requirements of the acknowledgment regulations.  Ultimately, what matters for 

acknowledgment purposes is not what the State did in its relationship with an Indian group, 

but rather what the Indian group itself did.  The fact that the State may have continued to 

maintain a reservation or dealt with individual Schaghticoke, without further evidence that 

leadership or influence was actually exercised over the broader community, says very little 

about the existence of a political community.  On remand, the more detailed analysis that the 
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STN claims the RFD should have made simply cannot be manufactured.  Instead, as the RFD 

properly found on the basis of substantial record evidence, the State’s relationship does not 

provide the missing evidence of community and political authority the STN lacks. 

As the IBIA and the RFD, following the IBIA’s instructions, found, the State’s 

relationship with the Schaghticoke itself is simply not evidence needed for a group to obtain 

federal tribal recognition.  Federal recognition establishes a government-to-government 

relationship and is predicated on the continuous existence of a social community within which 

political authority is exercised.  25 C.F.R. §§ 83.2, 83.7.  As the RFD found, Connecticut’s 

historical relationship with the Schaghticoke was not a government-to-government 

relationship and was not predicated on the Schaghticoke’s existence as a community with 

political authority.  RFD, at 48-52.   

Instead, the State’s relationship was based on one factor, and one factor alone: Indian 

descent.   As notes from the BIA’s own research files on the Eastern Pequot petition aptly 

indicate, “[c]ertainly there is no evidence for political or community -- [the State] went 

entirely by descendancy.  Connecticut paid no attention to anyone who didn’t apply for 

reservation residency, and evaluated that simply on the basis of being able to show descent 

and 1/8 blood.”  BIA Researcher Notes (emphasis added) (CT-V007-D0005). As 

acknowledged in the HEP FD, Connecticut overseer reports of the nineteenth century lack the 

“extended discussions” of tribal status issues that are typically found in the nineteenth century 

reports of the Federal Office of Indian Affairs.  HEP FD, at 55 (Intervenors’ Ex. C).  This is 

not merely an interesting observation.  Because the State’s relationship was based on descent 

alone, the only question that mattered to the State was whether an individual was a 

Schaghticoke descendent.  For example, prior to 1973, the statutory and regulatory 
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requirements for tribal membership were expressly based only on descent.  The only 

requirement for reservation access and, for purposes of the State relationship, group 

membership was satisfying a one-eighth blood quantum.  Conn. Gen. Stat. § 47-63 (1961) 

(SN-V012-D0040); Conn. Welfare Dept. Regs. § 824 (SN-V012-D0019). As the IBIA quoted 

the Eastern Pequot proposed finding, “Connecticut paid no attention to anyone who didn’t 

apply for reservation residency, and evaluated that simply on the basis of being able to show 

descent and 1/8 blood (very vaguely defined and certainly not scientifically computed).”  41 

IBIA at 20.  

In sum, historically, in carrying out its oversight role, it is clear that the State did not 

treat the Schaghticoke as a political community.  It did not maintain or evaluate tribal 

membership in any way that connotes a relationship with a distinct political entity.  Whether a 

person maintained any form of tribal relations with other group members was not a matter that 

was relevant to the State relationship or the purpose underlying its oversight responsibilities, 

which were to provide benefits to individual Indians in need.  Reservation access or other 

benefits were available to any Indian satisfying the descent requirement.  There simply is no 

reasonable interpretation that concludes that the basis for the State relationship was anything 

other than descent established on an individualized basis.  The FD’s conclusion that state 

recognition was based on an “implicit” recognition of a distinct political body completely 

distorts the historical record.  The RFD properly concluded that no aspect of the State’s 

relationship provided evidence of community or political authority. 
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D. The STN’s Effort at Portraying the FD as Based on a “Constitutional” 
Policy Decision That Must Prevail Regardless of the Requirements of the 
Acknowledgment Regulations Is Unsupportable and Wrong. 

 
 As a last ditch effort, the STN, relying on a snippet from the deposition of Secretary 

Norton, argues the FD’s use of state recognition to make up for otherwise deficient evidence 

was a constitutional policy decision that must stand regardless of the IBIA’s determination or 

the acknowledgment regulations themselves.  STN Br., at 64, 77.  This argument fails for a 

number of reasons. 

 First, it is based entirely on a brief, unelaborated extra-record statement.  In her 

deposition, Secretary Norton stated in response to a question whether she was aware of 

anything improper about the FD: 

The concern was about the specific legal policy decision on how to handle the state 
recognition of the tribe.  And since I was very involved in that and discussed it from a 
perspective of federalism, and what does it mean to have state recognition, and how 
does that relate to the criteria for federal recognition, I knew that that was a decision 
reached on the merits. 

 
Norton Depo., at 47-48 (STN Ex. 3).  From this single reference to federalism, the STN 

distills a “constitutional” policy decision.  However, to the extent that this one statement is 

supposed to represent something different from what was articulated in the actual FD, this 

purported “constitutional” policy basis for the use of state recognition is nowhere to be found 

in the record.  It is not discussed as a justification for using state recognition in the PF, the 

FD, or the RFD.  In reviewing the substantive rationale or basis for an agency’s decision, the 

court’s review is limited to the record and the agency’s explanation in its decision.  Where, as 

here, an agency’s decision provides an adequate explanation for its actions, a court may not 

turn to extra-record, post hoc explanations as evidence.  Motor Vehicle Mfrs. Ass’n v. State 

Farms Mut. Auto Ins. Co., 463 U.S. 29, 50 (1983); Citizens to Preserve Overton Park v. 
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Volpe, 401 U.S. 402, 419 (1977); Yale-New Haven Hosp. v. Leavitt, 470 F.3d 71, 82 (2d Cir. 

2006).  The STN cannot rely on the short and at best ambiguous deposition statement to 

augment or alter the rationale explained and detailed at great length in the FD and RFD.   

 Second, even assuming that this was an accurate memory of the policy basis for the 

use of state recognition in the FD, the plain and simple reality is that such purported policy 

decision violates the acknowledgment regulations.  Nowhere in the regulations is state 

recognition deemed to be an acceptable substitute for actual evidence of the existence of 

community and political influence or authority as required under criteria (b) and (c).  This is 

the very conclusion of the IBIA’s decision, a decision the STN does not challenge.  As 

detailed above, criteria (b) and (c) require evidence of the actual existence of a distinct 

community and the actual existence of political influence or authority within the group, and as 

detailed above, the use of state recognition in the FD simply does not provide such evidence. 

 Moreover, Secretary Norton’s statement does not even say what the STN wishes it 

says.  She states that the FD, in her opinion was based on the merits, which involved “what 

does it mean to have state recognition, and how does it relate to the criteria for federal 

recognition.”  Norton Dep., at 48 (STN Ex. 3).  These are precisely the issues that the FD, the 

IBIA decision, and the RFD addressed.  In other words, there was no separate policy decision, 

but rather a decision about the application of the acknowledgment regulations to state 

recognition.  That decision, the IBIA concluded, was erroneous.  Indeed, Secretary Norton 

herself acknowledged this.  Although she maintained that the FD’s position on state 

recognition was reasonable, she conceded that “it was a matter that had different reasonable 

outcomes,” akin to when an appellate court reverses a trial court.  Id. at 266-67, 285.    
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 To suggest as the STN does that on the basis of this one deposition statement the FD 

should be reinstated because is based on some inviolable policy decision is nonsense.  STN 

Br., at 77.  The STN does not and cannot provide any basis in the law for such an absurd 

proposition.  The FD was properly vacated because its use of state recognition violated the 

acknowledgment regulations.   

Without the improper use of state recognition, the STN’s evidence was lacking for 

well over a century.  These massive evidentiary gaps are fatal to its petition.  The RFD 

properly found that the State’s relationship itself provided no evidence of the actual existence 

of community or political influence or authority.  The RFD must be affirmed. 

V. THE RFD PROPERLY CALCULATED SCHAGHTICOKE MARRIAGE 
RATES IN THE NINETEENTH CENTURY AND DETERMINED THAT THE 
STN FAILED TO DEMONSTRATE THE EXISTENCE OF COMMUNITY OR 
THE EXERCISE OF POLITICAL INFLUENCE OR AUTHORITY.

 
Both the PF and the FD had found that there was no evidence of the exercise of 

political authority or influence for three-quarters of the nineteenth century.  PF, at 24-26; FD, 

at 84-86.  Confronted with the total absence of evidence relating to political authority for the 

period of 1801 to 1875, the FD resorted to a faulty “endogamy rate” analysis – counting 

individuals married rather than counting marriages in the group – to infer the existence of 

political authority where none in fact was demonstrated by the evidence.  The BIA 

subsequently conceded this obvious and clear error after the Intervenors raised it as a central 

part of their request for reconsideration before the IBIA.  The RFD properly corrected this 

error and concluded that Schaghticoke marriage rates did not exceed the requisite threshold 

needed to establish the exercise of political influence or authority for the periods in the 

nineteenth century otherwise lacking such evidence. 
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The acknowledgment regulations permit a conclusive presumption that both 

community and political authority exist when "at least 50 percent of the marriages in the 

group are between members of the group."  (Emphasis added.)  Section § 83.7(b)(2)(ii) of the 

acknowledgment criteria provides:  

(2)  A petitioner shall be considered to have produced sufficient evidence of 
community at a given point in time if evidence is provided to demonstrate any 
one of the following:  ...  
 

(ii)  At least 50 percent of the marriages in the group are between 
members of the group.  
 

25 C.F.R. § 83.7(b)(2)(ii).  Section 83.7(c)(3) allows the “carry over” of this evidence to 

establish the existence of political authority: 

(3)  A group that has met the requirements in paragraph 83.7(b)(2) at a given 
point in time shall be considered to have provided sufficient evidence to meet 
this criterion [political authority] at that point in time.  

 
Id., § 83.7(c)(3). 

 
To overcome the massive deficiency in the nineteenth century evidence concerning 

political authority, the STN sought to invoke this presumption and carry-over provision.  In its 

final submission prior to issuance of the FD, the STN submitted an analysis of Schaghticoke 

“endogamy rates” in the nineteenth century.17  Rather than counting the number of marriages 

in the group that were between members of the group, the STN’s analysis counted the number 

of individuals married to members of the group.  The STN claimed that the Schaghticoke had 

experienced endogamy rates of fifty percent or greater for various periods in the century, and 

that these endogamy rates were sufficient to establish political authority under the conclusive 

                                                 
17  By virtue of the Court's Scheduling Order, as amended, the Intervenors did not have an 
opportunity to comment on these submissions prior to issuance of the FD.  The first 
opportunity to do so arose when the Intervenors filed their request for reconsideration with the 
IBIA. 
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presumption set forth in the acknowledgment regulations.  Austin, Evidence of Community 

and Political Authority: Schaghticoke Marriage Patterns in the Nineteenth Century, at 1, 14 

(R., SN-V054-D004).  

Despite the absence of sufficient direct evidence to establish political authority in the 

nineteenth century, the FD relied on the STN’s “endogamy rate” analysis.  Without any 

assessment as to whether §§ 83.7(b)(2)(ii) and  83.7(c)(3) authorized endogamy rates rather 

than marriage rates to be used in determining whether the conclusive presumption of 

community and political authority was established, the FD simply adopted the STN’s 

endogamy rate methodology.  FD, at 22-28, 36-39, 83-84.  In doing so, the FD gave no 

consideration to, and departed from, prior BIA precedent that interpreted or applied the 

regulations to require consideration of marriage rates rather than endogamy rates.  

In their request for reconsideration to the IBIA, the Intervenors specifically alleged 

that the FD’s reliance on the STN’s endogamy rate methodology violated both the 

acknowledgment regulations and prior precedent.  The Intervenors also specifically alleged 

that the FD calculation of endogamy rates contained material mathematical errors and other 

irreconcilable discrepancies that, if corrected, would reduce the endogamy rate calculation for 

the period of 1841-1850 to below fifty percent.   Intervenors’ Request for Reconsideration, at 

92-106 (R., IB-V003-D0042).   

In its Answer Brief to the Intervenor’s request for reconsideration, the STN’s response 

was limited.  It argued that the BIA’s practice had always been to analyze marriage choices 

(“endogamy rates”) rather than marriages.  Despite this assertion, the STN identified no 

administrative or court decisions as authority for the proposition that “endogamy rates” rather 

than marriage rates are to be used to establish community and political authority under §§ 
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83.7(b)(2)(ii) and 83.7(c)(3).  STN Answer Brief, at 19-20 (R., IB-V004-D007); Exhibit C to 

Answer Brief, at 3 (R., IB-V004-D0013). 

“In light of the issues raised in the requests for reconsideration concerning precedent,” 

OFA filed a "Supplemental Transmittal” with the IBIA.  Supplemental Transmittal, at 1 (STN 

Ex. 73).   The Supplemental Transmittal stated:  

the Summary under the Criteria for the final determination in STN is not 
consistent with prior precedent in calculating the rates of marriages under 
83.7(b)(2)(ii) and provides no explanation for the inconsistency.  Further, there 
is no evidence that the final determination intended to deviate from precedent.  
Finally, there is a material mathematical error in the calculations for 1841 - 
1850, which when corrected lowers the calculation to less than 50%, whether 
or not the proper interpretation of the regulations is to calculate "marriages" or 
"members"  The analysis under 83.7(b)(2)(ii) in the Summary and the 
carryover under 83.7(c)(3), therefore, should not be affirmed on these grounds 
absent explanation or new evidence.     
 

Id. at 2-3 (footnote omitted).  It further noted:   

Previous acknowledgment decisions interpret 83.7(b)(2)(ii) to require that 50% 
of the marriages are between members of the group.  In contrast, the Summary 
on STN inadvertently relied on the number of members of the group who 
married other members, which results in a higher count.   

 
Id. at 2 n.3.   

 
In its decision, the IBIA concluded that, because the FD was vacated on other grounds, 

the issue should be addressed on remand “taking into account the submissions of the parties in 

this proceeding….”  41 IBIA at 36 (STN Ex. 112). 

On appeal, the STN asserts that its acknowledgment petition satisfied the "endogamy 

criteria" of 25 C.F.R. § 83.7(b)(2)(ii) and 25 C.F.R. § 83.7(c)(3). STN Br., at 80.  There are 

several fundamental problems with this claim.  First, neither 25 C.F.R. § 83.7(b)(2)(ii) nor 25 

C.F.R. § 83.7(c)(3) are based upon, or establish, any "endogamy criteria".  Second, the STN 

defines "endogamy" as "marriages between group members".  STN Br., at 80, fn. 36.  This is 
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not a generally accepted definition for the term "endogamy". The STN also defines 

"endogamy rate" as "in-group marriage rate" and "rate of marriage within the group"  STN 

Br., at 80 n. 36.  These definitions serve to obfuscate the issues concerning the proper 

interpretation of the regulatory language.  Suffice it to say that for the period from 1801 to 

1875, the evidence supporting STN's acknowledgment petition did not establish that "more 

than 50 percent of the marriages in the group are between members of the group." 

There is nothing ambiguous or uncertain about the language of 25 C.F.R. § 

83.7(b)(2)(ii).  The term "marriages" does not have any special or unique meaning that is 

applicable to tribal acknowledgment.  The regulations set forth defined terms in 25 C.F.R. § 

83.1, and there is no definition of "marriages."  As such, the term "marriages" must be given 

its normal and customary meaning.  A regulation should be construed to give effect to the 

plain meaning of its words.  Forest Watch v. United States Forest Service, 410 F.3d 115, 117 

(2d Cir. 2005); New York Currency Research Corp. v. CFTC, 180 F.3d 83, 89 (2d Cir. 1999); 

Safe Air for Everyone v. United States Environmental Protection Agency, 488 F. 3d 1088 (9th 

Cir. 2007).   

The term "marriage" is commonly understood to mean the union of two individuals 

who are joined in a special kind of social and legal dependence for the purpose of founding 

and maintaining a family.  See Webster's Third New International Dictionary 1384 (1986); 

Black's Law Dictionary (7th ed. 1999).  The term "endogamy" is not a synonym for the term 

"marriage."  Instead "endogamy" is the "practice" of marrying within a social group because 

social norms encourage or require it.  See Webster's Third New International Dictionary 749 

(1986).  The Interior Department stated that "endogamy" is "an anthropological term which 

describes the practice of marrying within a group as opposed to marrying outside the group 
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("exogamy").  Schaghticoke Technical Assistance, July 14, 2005, at 1 (R., AC-V014-D0019) 

(STN Ex. 99);  RFD, at. 9 (R., AC-V014-D0010) (STN Ex. 1).  The term "endogamy" does 

not appear anywhere in the regulations.  Instead, the regulations refer only to "marriages 

within the group," 25 C.F.R. § 83.7(b)(1)(i), and to "marriages in the group [that] are between 

members of the group." 25 C.F.R. § 83.7(b)(2)(ii). 

Marriage involves the single union of two individuals.  Endogamy, however, involves 

the practice of each party to that union.  Endogamy rates therefore always exceed the 

underlying rate of marriages.  This is because the endogamy calculation counts each partner 

whereas the marriage calculation counts only the union.  As an example, if two marriages 

occur, one that is endogamous, i.e., between members of the group, and one that is not, 50% 

of the marriages would qualify as being between members of the group; and the in-group 

marriage rate under the regulations would be 50%.  The endogamy rate, however, is 66.6% 

because two of the three group members who have married have married within the group.   

To benefit from the conclusive presumption of community and political authority 

afforded by 25 C.F.R §§ 83.7(b)(2)(ii) and 83.7(c)(3), at least 50% of the Schaghticoke 

"marriages" had to be between members of the group, i.e., at least 50% of the "marriages" had 

to be endogamous or in-group marriages.  For purpose of establishing such conclusive 

presumption, "endogamy rates" are irrelevant.  As stated in the Little Shell Tribe of Chippewa 

Proposed Finding (2000),  

The acknowledgment regulations plainly refer to the percent of marriages, not 
the percent of members of the group affected.  Thus, the percent of members 
participating in in-group marriages is not relevant evidence for the 50 percent 
requirement of the regulations.  (Emphasis in original.)  
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Little Shell Tribe of Chippewa, Proposed Finding - Technical Report, at 178-179 (Intervenors’ 

Ex. D).18  Similarly, the Schaghticoke Technical Assistance letter dated July 14, 2005 states: 

"[u]nder the acknowledgment precedent ... the regulatory language at 83.7(b)(2)(ii) has been 

interpreted to require calculation of marriages rather than a calculation of individuals 

marrying."  R., AC-V014-D0019, p. 2 (STN Ex. 99).   

 The RFD undertook a detailed analysis of precedent from prior acknowledgment 

decisions, an analysis of the STN’s comments concerning such precedent and an analysis of 

the STN's interpretation of the regulations.  RFD, at 6-14, and Appendix I, at 70-71 (STN Ex. 

1).  The RFD concluded that in order to benefit from the conclusive presumption of 

community and political authority afforded by 25 C.F.R §§ 83.7(b)(2)(ii) and 83.7(c)(3) at 

least 50% of the Schaghticoke "marriages" had to be between members of the group.  The 

RFD stated:   

[t]he prior interpretation of the regulations as counting unions for the purpose 
of 83.7(b)(2)(ii) is warranted, and does not merit any change.   
 

RFD, p. 14.   

 An agency's interpretation of its own regulation is normally controlling unless it is 

plainly erroneous or inconsistent with the regulation.  Thomas Jefferson Univ. v. Shalala, 512 

U.S. 504, 512 (1994); United States v. Larionoff, 431 U.S. 864, 872 (1977); Forest Watch, 

410 F.3d at 117-18.  In particular, deference is due to the agency's interpretation when the 

agency has developed its interpretation contemporaneously with the regulation, when the 

agency has consistently applied the regulation over time, and when the agency's interpretation 

is the result of thorough and reasoned consideration.  Sicard v. City of Sioux City, 950 F. 

                                                 
18 Because of the very long length of these BIA decisions, only the cited portions of the 
decisions have been submitted as exhibits.  As with the other BIA decisions cited in this brief, 
the Intervenors will promptly submit the full decision if the Court requires it. 
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Supp. 1420, 1434 (N.D. Iowa 1996) (citing Sioux Valley Hospital v. Bowen, 792 F.2d 715, 

719 (8th Cir. 1986).  Clearly, the interpretation and explanation offered in the RFD is entitled 

to judicial deference. 

 The STN asserts, however, that the definition of "marriage" as a "union" between two 

individuals had never been accepted prior to the filing of the Intervening Parties' Request for 

Reconsideration.  The STN asserts that this definition does "violence to the language of the 

regulation" and is "contrary to agency expertise and generally accepted social science 

methods."  STN Br., at 82-83, 84.  These claims are without merit.19   

  The FD’s error was not the definition of "marriage" as the "union" of two individuals.  

Instead, the flaw was that, in applying 25 C.F.R. § 83.7(b)(2)(ii), the FD improperly replaced 

the required evaluation of marriage rates with the entirely different and unauthorized 

evaluation of endogamy rates.  The FD considered whether at least 50 percent of the 

individuals who married, married other members of the group.  It failed, however, to consider 

                                                 
19 The FD itself recognized the essential nature of "marriage" as a "union" of two 

individuals.  In the discussion of community, the FD stated: 
 
For the purpose of analyzing endogamy, OFA has followed its previous 
practice of categorizing all know relationships that endured long enough to 
produce children as "marriages," whether or not there was evidence of a 
formalized union.  Documented unions (formal or informal) that did not 
produce children are also included in the analysis.   

 
FD, at 23 n. 6 (emphasis added) (STN Ex. 1).  Similarly, in the discussion of political 
authority, the FD stated:   
 

The endogamy analysis included both on-reservation and off-reservation 
residents and included all unions known to have existed, whether or not they 
were legally formalized.   

 
FD, at 83 (emphasis added). 
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whether at least 50 percent of the marriages in the group are between members of the group 

as was required by the express language of 25 C.F.R. § 83.7(b)(2)(ii). 

The RFD sheds light on this problem in its description of how the FD departed from 

prior precedent . The RFD stated: 

In Federal acknowledgment decisions issued before the STN decision, the 
regulatory language of 83.7(b)(2)(ii) has been interpreted to require counting 
the number of marriages (i.e., unions of two individuals), rather than counting 
the number of individual members of the group who are married, when 
calculating the percentage of marriages within the group versus the percentage 
of marriages outside.  That is, rates are calculated by counting the character of 
the unions, rather than counting the character of marriage ties of each 
individual member of the group.  In contrast, the STN FD calculated 
individuals, the only decision to do so when considering evidence under 
83.7(b)(2)(ii).  (Emphasis added.) 
 

RFD, at 8 (STN Ex. 1).  

 The STN argues that staff member Virginia DeMarce's recollection of the 

methodology used in the Jena Band of Choctaw Indians acknowledgment decision was 

consistent with the STN FD.  STN Br., at 92-95.  Ms. DeMarce's "recollection" is limited to a 

brief, undated margin note inserted on page 104 of the Intervening Respondent's Request for 

Reconsideration. STN Ex. 109.  The STN claims that the Department should have relied on 

Ms. DeMarce's memory of Jena rather than on the decision itself.  

The Jena Band of Choctaw Indians Proposed Finding (JBC PF) (Intervenors’ Ex. E) 

was issued in 1994, shortly after the subject regulations were adopted.20  In the JBC PF, the 

Assistant Secretary applied 25 C.F.R. § 83.7(b)(2)(ii) in evaluating both social community 

                                                 
20  The Jena Band of Choctaw Indians was acknowledged in 1995.  60 Fed. Reg. 28480.  
Other than accepting a revised membership roll, the final determination affirmed the proposed 
finding without change.  Id. 
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and political authority by means of the carryover provision. The published notice of the JBC 

PF states:   

Under the new regulations, the high degree (over 50 percent) of in-group 
marriages through 1959 is considered to be a high level of evidence for the 
existence of an Indian community to that date.  The new regulations also 
provide that the petitioner is assumed to have exhibited tribal political 
authority over its members prior to 1959 because of the high level of evidence 
that it maintained a community during that time.   

 
59 Fed. Reg. 54496, at 54497 (emphasis added). 

In Jena, the Assistant Secretary evaluated the in-group marriage rate by looking at the 

actual number of marriages, not the number of tribal community members who participated in 

such marriages.  JBC PF, Genealogical Report, at 9-15.  The JBC PF, Genealogical Report, 

states at pages 13-14: "Table II and Table III show that virtually all marriages prior to 1949 

were between two Jena Chactaw and that until 1959, at least half of the marriages existing 

within the community were between two Jena Choctaw"  The Proposed Finding's Summary 

Under the Criteria, states:   

Under §83.7(c)(3) of the revised regulations, a petitioner that has met the 
requirements in paragraph 83.79(b)(2) at a given point in time shall be 
considered to have provided sufficient evidence to meet this criteria at that 
point in time.  The Jena Chactaw have proven that they were a distinct 
community with 50 percent in-group marriages through the year 1959, they 
meet the standard for community with high evidence.  Other evidence ... also 
supports the position that the petitioner met the standard for community at a 
high level prior to 1959.  Therefore, we accept that they also maintained 
political influence or authority over their membership from historical times to 
1959.   
 

JBC PF, Sumary Under the Criteria, at 7 (Intervenors’ Ex. E).   Given the foregoing, Virginia 

DeMarce's recollection of the methodology used in the Jena Band of Choctaw Indians case 

must be dismissed as unwarranted and wrong.     
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Dr. Steven Austin, the STN's anthropological consultant, claims to have been the 

principal architect of the marriage rate analysis performed with respect to the Ramapough 

Mountain Indians (“RMI”).  He asserts that his analysis of the Schaghticoke marriage rates 

followed the same methodology that he applied in RMI.  See Declaration of Dr. Steven L. 

Austin, par. 2-3 (STN Ex. 110).21  On the basis of these assertions, the STN argues that Dr. 

Austin's endogamy methodology should have been accepted for the STN RFD.   

In the RMI Final Determination, political authority (criterion c) was found for the 

period from 1870 to 1950 based on the carryover provision in 25 C.F.R. §83.7(c)(3).  

Marriage records provided evidence that the petitioner satisfied the requirements of 25 C.F.R. 

§ 83.7(b)(2)(ii) only for the marriages that took place between 1901 and 1918, but these 

marriages were assumed (without any evidence) to last until about 1930 to 1950.  The 

Ramapough, however, also benefited from the conclusive presumption for community 

established by a different regulation, 25 C.F.R. §83.7(b)(2)(i).  For the period of 1870 to 

1950, more than 50 percent of the members of the group were living in a distinct community.  

RMI FD, Technical report, p 82-83 (Intervenors’ Ex. F).   

                                                 
21   Dr. Austin's Declaration is factually inaccurate in several respects.  First, the RMI Final 
Determination was not the first acknowledgment decision to consider marriage rates under the 
1994 revised regulations.  The Proposed Findings and Final Determination in the Jena Band 
of Choctaw Indians were issued on September 27, 1994 and May 31, 1995, respectively.  The 
Final Determination in RMI was not issued until January 16, 1996.  Moreover, the RMI 
Proposed Finding was not issued under the 1994 regulations.  That proposed finding was 
issued on December 8, 1993, under the old, 1978 acknowledgment regulations.  Dr. Austin 
also states that he explicitly discussed the methodology for making the marriage rate 
calculation under the 1994 regulations with Virginia DeMarce, not for the Final 
Determination, but for the Proposed Finding.  The marriage rate calculation under the 1994 
regulations was not discussed in the Proposed Finding.  
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For the STN RFD, the RMI FD was analyzed as one of the precedents in the use of 

marriage rates under 25 C.F.R. § 83.7(b)(2)(ii).  RMI was classified as a decision that 

"probably counted marriages".   

A review of the reports on RMI finding and the evaluations in it indicates that 
the method of counting was probably marriages rather than individuals but the 
text statements and analyses do not allow a definite conclusion.  It did not 
include statistics or statements which definitely indicate counting individuals 
for purposes of 83.7(b)(2)(ii).  The texts refer to marriages in most cases.  The 
primary evaluations and analyses in RMI case did not refer to individuals.  The 
methodology was not explicitly stated, but the summary marriage statistics 
indicated the approach used.   
 

STN RFD, at 71 n.50.  Given this conclusion, it was appropriate that Austin's endogamy 

methodology be rejected for purposes of the RFD.   

As previously discussed, the Little Shell Tribe of Chippewa Proposed Finding 

explicitly states:  

the acknowledgment regulations plainly refer to the percent of marriages, not 
the percent of members of the group affected.  Thus, the percent of members 
participating in in-group marriages is not relevant evidence for the 50 percent 
requirement of the regulations.  (Emphasis in original.)   
 

Little Shell PF - Technical Report, p. 178-179 (Intervenors’ Ex. D).   

 The STN argues that the Little Shell proposed finding may not be considered as 

binding agency precedent because it is not a final determination.  STN Br., at 93-94 n. 40.  

This claim was considered in the RFD, which stated: 

A proposed finding is certainly subject to revision in the final determination.  Where 
there is no final determination yet for Little Shell, the decision provides evidence for 
precedent.  Further, even though a PF, the Little Shell PF provides a clear example and 
explanation of the interpretation of the regulations which are consistent with other 
acknowledgment decisions.  
 

RFD, at p. 11.   
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 An agency's interpretation of its regulations may come in many forms.  Agency 

interpretations may come from opinion letters, policy statements, agency manuals, 

enforcement guidelines, as well, as in the Little Shell case, in the form of a proposed finding 

under the Indian acknowledgment regulations.  When the language of the regulation is 

ambiguous, such administrative interpretations are entitled to deference so long as such 

interpretations are not plainly erroneous or inconsistent with the regulation.  Auer v. Robbins, 

519 U.S. 452, 461 (1997); Christensen v. Harris County, 529 U.S. 576, 588 (2000).  When 

the language of the regulation is clear rather than ambiguous, such administrative 

interpretations are "entitled to respect" but only to the extent that they have the power to 

persuade.  Christensen, 529 U.S. at 587.  

 With respect to the interpretation of 25 C.F.R. § 83.7(b)(2)(ii) and 25 C.F.R. § 

83.7(c)(3), the Little Shell Proposed Finding was just one of many factors considered in 

reaching a final conclusion.  RFD, p. 7-14.  After considering the language and purpose of the 

regulations, the precedent from prior acknowledgment decisions, the STN’s comments and 

interpretations of the regulations and the social science literature submitted by the STN, the 

RFD concluded that "the prior interpretation of the regulations as counting unions for 

purposes of 83.7(b)(2)(ii) is warranted and does not merit any change." STN RFD, p. 14.  It is 

this careful and informed decision to which the court must afford great deference.22  Auer v. 

Robbins, 519 U,S. at 461; United States v. Larionoff, 431 U.S. at 864; Stinson v. United 

States, 508 U.S. at 45. 

                                                 
22 The BIA has remained consistent on this issue after the STN RFD.  In the Burt Lake Band 
Final Determination issued in September, 2006, the BIA again rejected the STN methodology 
of counting individuals rather than marriages.  Intervenors’ Ex. G.  In doing so, the Burt Lake 
Band decision relied on the interpretation in the STN FD.   
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 The STN asserts that the RFD was arbitrary and capricious in that it "inexcusably 

dismisses without consideration" social science methodologies for establishing a group's 

social boundaries through analysis of marriage patterns.  STN Br., at 96 n.43.  Contrary to the 

assertions of the STN, the RFD was a product of reasoned agency decision making. 

 First, it should be noted that the STN misstates the purpose for analyzing marriages 

under 25 C.F.R. § 83.7(b)(2)(ii).  The purpose for analyzing marriages under this regulation is 

not "to establish a group's social boundaries" as claimed by the STN.23  Rather the purpose for 

analyzing marriages under 25 C.F.R. § 83.7(b)(2)(ii) is to "measure the level of social 

cohesion" within the group as a means of demonstrating community (criterion b).  "The 

measurement of marriage rates under 83.7(b)(2)(ii) . . . concerns the social links established 

by marriage as a means of demonstrating community."  RFD, at 8 (STN Ex. 1). 

 Second, the STN's contention that "the RFD inexcusably dismisses without 

consideration" the scholarly literature submitted by the STN is simply untrue.  The RFD 

concludes that each of these articles involved a study of the factors, such as ethnicity, size of 

population, and social class, that affect the rate at which individuals marry within their group; 

and that for such purpose (i.e., study of factors leading to marriage choices) counting 

individuals is appropriate.  RFD, at 11-12.  The RFD, however, declined to adopt the 

                                                 
23  STN relies on a memorandum written by Robert Jackson, dated August 22, 2005.  Robert 
Jackson was the staff historian participating in the work supporting the RFD.  Whatever his 
opinions as that date, Mr. Jackson initialed the RFD’s “surname ladder” indicating that he 
concurred with the RFD.  Fleming Deposition, at 134-138, 175-178 (STN Ex. 54); see R., 
AC-V014-D0010, at 1, 10. 
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methodology used in any of the articles because the purpose for evaluating marriages under 

the regulations is different.24  

The STN's claims regarding its compliance with the criteria set forth in 25 C.F.R. § 

83.7(b)(2)(ii) and 25 C.F.R. § 83.7(c)(3) are without merit and must be rejected.25  The RFD 

was based upon the proper application of the provisions of 25 C.F.R. § 83.7(b)(2)(ii) and 25 

C.F.R. § 83.7(c)(3).  The conclusion reached in the RFD that the STN failed to meet its 

burden to demonstrate political influence or authority under 25 C.F.R. § 83.7(c)(3) for the 

periods from 1800 to 1875 is properly supported by the express language of the regulations, 

by prior precedent and interpretation of that language and by the underlying absence of 

evidence of political authority in the administrative record.  As such, the decision set forth in 

the RFD must be affirmed.   

VI. THE RFD PROPERLY FOUND THAT THE STN FAILED TO SATISFY 
CRITERIA (b) AND (c) FOR THE PERIOD AFTER 1996 BECAUSE A 
SIGNIFICANT NUMBER OF  IMPORTANT SCHAGHTICOKE 
INDIVIDUALS REFUSED TO CONSENT TO STN MEMBERSHIP.

 
The RFD corrected a serious error in the FD that effectively imposed STN 

membership on key Schaghticoke individuals that had expressly and unequivocally refused to 

                                                 
24  Not even Mr. Jackson believed that the methodologies discussed in the social science 
literature supported the STN's claims.  In the August 22, 2005 memorandum relied on by the 
STN, he dismisses three of the articles as dealing with "caste" and "class" and as involving 
"external categories", stating that "caste" and "class" is "very different from discrete ethnic 
groups, such as Indian tribes"   He also notes that the article by McCaa and Schwartz 
expressly criticizes the type of statistical analysis used by the Schaghticoke based on, but not 
following, the Cohen method.  He also notes that there existed a "methodological disconnect" 
since the STN did not utilize any of the statistical methodologies used in the articles; and 
suggests that the STN's "assertion should be discounted during the evaluation of the brief's 
submitted."  Finally, he states that despite STN's claims to the contrary, the Technical 
Assistance letter "did not prevent the STN from presenting an informed analysis of marriage 
patterns."  Jackson Memo,  at 2-3  (STN Exhibit  101).  
 
25 The STN’s claims relating to alleged improper political influence and the submission of the 
“Supplemental Transmittal” are addressed in section VII.D below. 
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consent to such status.  Contrary to the STN’s contention that the RFD somehow 

unexpectedly switched the membership rules on it, STN Br., at 99-107, it was the FD that was 

entirely inconsistent with prior ruling and statements on the issue.  The RFD properly 

concluded that the STN could not be acknowledged absent the part of the broader community 

represented by the nonconsenting Schaghticoke individuals and that these individuals had 

made clear their refusal to consent to STN membership.  RFD, at 60-62.   

The PF had determined that, for the period after 1996, the STN satisfied neither 

criterion (b) nor criterion (c) because the STN’s membership excluded a large number of 

individuals that represented important family lines or sublines from the group’s history.  

These included (1) certain Kilson, Russell, and Elsie V. Harris descendents, who were and for 

the most part remain members of the SIT group; (2) certain Coggswell family descendents, 

who have eschewed membership in either the STN or the SIT; and (3) former Chief Irving 

Harris and his family.  PF, at 20, 30, 212-13 (Intervenors’ Ex. A).  According to the PF, the 

excluded SIT faction and the Coggswells represented “important segments of the group” 

without which the petitioner could not be considered as representing a tribal community.  Id. 

at 20.  The excluded individuals were, in the PF’s understated description, “a significant part 

of the social and political relations within the group between 1967 to 1996.”  Id.  Indeed, they 

include key former council members and others involved in the Schaghticoke affairs over the 

past several decades as well as representatives of principal Schaghticoke families.26  Id. at 

182-83.   

                                                 
26 In addition to excluding these key Schaghticoke family lines, the STN’s membership list 
included a substantial number – approximately one-third of the membership – of new 
members, primarily Joseph D. Kilson descendents, for whom there was no evidence of any 
community connections with the rest of the Schaghticoke group for a century.  PF., at 21, 30.  
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  Following the PF, the STN made some efforts to have at least some of the SIT 

members, Coggswells, and Irving Harris join (or rejoin) its membership.  R., SN-V063-

D0004; SN-V072-D0022.  In fact, in a last gasp effort, the STN claimed that on September 

27, 2004 (the day before the deadline for STN’s reply comments on the PF) fifteen SIT 

members had applied for and were granted STN membership.  Id.  Nine of those fifteen 

signed a letter on September 29, 2004, stating that they were not members of the STN and had 

no intention of joining the STN.  Moreover, they stated that the September 27, 2004 letters 

they had signed  

were signed under mis-guided [sic] information for the Schaghticoke Tribal Nation.  
This information was used in an attempt to trick us from resigning from our family’s 
true heritage, the Schaghticoke Tribe.  Our signatures were obtained by fraud.  Any 
documents with our signatures concerning membership to the Schaghticoke Tribal 
Nation should be nulled and voided. 
We are here by [sic] rescinding our previous letter that was faxed and mailed to you.   

 
R., CT-V009-D0002 (emphasis added).27  Despite having been given evidence of fraudulent 

efforts by the STN to satisfy the PF’s requirement that these key individuals be enrolled, the 

FD blandly concluded that “[t]hese conflicting requests, made within days of each other and 

made in the last days before the petitioner’s response to the PF was to be filed, do not provide 

sufficient evidence of these individuals’ actual status with the STN.”  FD, at 52.  The FD 

concluded that between 42 and 54 persons, see AC-V012-D0009, at 4, from the other factions 

remained unenrolled.  FD, at 52.   

                                                                                                                                                         
In response to the PF, the STN struck the Joseph D. Kilson descendents from its membership 
rolls.  FD, at 50-51; R., SN-V054-D0008. 
27 By motion dated November 7, 2003, the State requested that the court amend the 
scheduling order to permit the submission of evidence regarding the allegations of fraudulent 
enrollment of SIT members.  The petitioner opposed the motion, but requested alternatively 
that if the State’s evidence was accepted, that it be permitted to submit materials in response.  
The court granted the motion, permitting both the State’s and the petitioner’s materials on this 
issue to be submitted to the BIA.  FD, at 5. 
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 In the face of the STN’s inability to meet the PF’s clear instruction that the SIT 

members, Coggswells, and Irving Harris must be part of the STN membership to be 

acknowledged, the FD concluded the obvious:  “There remain substantial elements from the 

community and political system as it existed before 1996 that are not on the list, although 

clearly part of the STN community.”  FD, at 53.  Those remaining outside the membership, 

despite the plain threat of failing to achieve recognition, were key Schaghticoke individuals:  

former council chairman and reservation resident Alan Russell and numerous other Russell 

family members; former chief Irving Harris and his immediate family; children and 

grandchildren of recently deceased reservation resident Russell Kilson; Truman and Theodore 

Coggswell and their family; former council member Shelley Nadeau and her family; and 

former council member Gary Ritchie and his family.  Id. at 53-54.   

 Yet with this substantial body of key Schaghticoke remaining unenrolled, the FD 

made an inexplicable about-face and concluded that the STN did not need to have these key 

individuals after all.  Starting from the principle asserted in the PF that the BIA lacks the 

authority to recognize only a part of a group, PF, at 21 (citing Historic Eastern Pequot FD, at 

13), the FD stated the STN could not be recognized without the unenrolled members as part of 

the tribe.  FD, at 56.  In seeming defiance of this straightforward conclusion, the FD then 

concluded that the STN’s membership included those unenrolled members who, despite the 

STN’s repeated failed efforts to enroll them, had clearly demonstrated that they did not want 

to be part of and did not recognize the legitimacy of the STN.  Id. at 57.  The FD made a most 

peculiar announcement:  The acknowledged STN tribe would include its enrolled membership 

and those unenrolled Schaghticoke “unless they knowingly relinquish their membership after 

this decision is final and effective.”  Id. at 57.  In other words, the FD, by administrative fiat, 
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created a fictitious group, a substantial portion of which had already knowingly declined 

membership but yet would be considered members until they knowingly relinquish that 

membership.   

Some insight on how the FD reached this inconsistent result can be found in OFA’s 

Briefing Paper.  After describing the failure of the STN to enroll the 54 SIT members, the 

Coggswells, and Irving Harris, OFA expressed its concern that “the current status of a long-

term pattern of factional conflict may either have the undesirable consequence of negatively 

determining Schaghticoke’s tribal status, or of disenfranchising part of its actual membership 

if acknowledged.”  OFA Briefing Paper, at 4 (STN Ex. 69).  In other words, the STN’s 

inability to maintain political and community relationships, as required by the 

acknowledgment regulations, would result either in their failure to achieve recognition or in 

the exclusion of a significant portion of the Schaghticoke.   

OFA offered three options: (1) acknowledge the STN as defined by its membership 

list without the unenrolled individuals; (2) acknowledge the STN by combining the STN 

membership list with the unenrolled individuals; or (3) decline to acknowledge the STN as a 

complete group.  Id.  The last option is what the PF had indicated would happen.  PF, at 20.  It 

is also what OFA staff had advised the petitioner and the interested parties in technical 

assistance meetings.  See R., AC-V012-D00047, at 2 (summarizing STN technical assistance 

meeting); R., AC-V012-D0025, at 3-4 (summarizing interested parties’ technical assistance 

meeting).   

OFA, however, recommended the second option, and the FD followed it.  OFA 

explained that “[p]ast decisions, before the [Historical Eastern Pequot] FD, treated a 

petitioner’s membership list as the definition of the community to be acknowledged or denied 
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acknowledgment.  The [Historical Eastern Pequot] decision combined two membership lists 

into one.  This option would go farther, including in the group’s membership individuals 

who have not specifically assented to or been accepted as members, albeit appearing on 

past membership lists.”  OFA Briefing Paper, at 5 (emphasis added) (STN Ex. 69).  

 These concerns about the FD’s treatment of the post-1996 membership were raised 

before the IBIA not only by the Intervenors but by the SIT and the Coggswell family, together 

which represents the key “unenrolled” and nonconsenting Schaghticoke individuals.  See 

RFD, at 59 (STN Ex. 1).  The IBIA concluded that the issue was outside its jurisdiction and 

referred the issue back to the Department for reconsideration.  43 IBIA at 40, 42. 

On remand from the IBIA, the RFD properly reconsidered the FD’s conclusion that 

the STN satisfied criteria (b) and (c) for the period after 1996 because the “unenrolled” 

individuals could be deemed to be STN members until the affirmatively declined such status.  

RFD, at 62.  As demonstrated by the requests for reconsideration by the SIT and the 

Coggswells, 33 of the 42 “unenrolled” members refused to consent to be members.  Id. at 61.  

Because these 33 “unenrolled” members simply cannot be considered members of the STN 

because they do not consent to be part of the STN.  Id. at 61-62 (citing Masayesva v. Zah, 792 

F. Supp. 1178, 1187-88) (D, Ariz. 1992) (consent required to establish bilateral political 

relationship and membership).  

The acknowledgment regulations do not permit the recognition of only part of a 

community.  25 C.F.R. § 83.3(d).   Moreover, the regulations define member of an Indian 

group as “an individual who is recognized by an Indian group as meeting its membership 

criteria and who consents to being listed as a member of that group.”  25 C.F.R. § 83.1 

(emphasis added); see also id. (definition of tribal roll as requiring member’s consent).  The 
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regulations do not permit the Department to impose membership on those that do not consent 

to it or to create a membership that the petitioner itself cannot enroll.  In fact, OFA has 

expressly acknowledged it cannot decide the petitioner’s membership for it.  R., AC-V012-

D0011.  

Consistently throughout the PF, FD, and RFD, the BIA found that the so-called 

unenrolled members comprised a critical part of the Schaghticoke community – including 

persons formerly holding leadership positions and current reservation residents – without 

whom the STN could not receive tribal acknowledgment.  PF, at 20; FD, at 56; RFD, at 59-

60.  Where the FD went awry was to assume that the nonconsenting individuals could be 

assumed to have consented to STN membership.  The RFD corrected that obvious error.  In 

light of the requests for reconsideration filed by the SIT and the Coggswells, which in no 

uncertain terms declared that these key individuals refused to consent to membership in the 

STN, the RFD had no choice but to find that the STN did not constitute the entire community 

and political system.  RFD, at 62. 

The STN attempts to argue that the RFD’s conclusion represents an arbitrary and 

unexplained departure from precedent.  STN Br., at 104-07.  First, it is hardly unexplained, as 

the RFD carefully explains both its rationale and the reasons why the FD’s approach was in 

error.  RFD, at 61-62.  Second, it is not a departure from precedent.  Indeed, it was the FD 

was the departure from the BIA’s otherwise consistent approach to this issue.  A fraction of 

the Schaghticoke community is not entitled to be acknowledged as the whole Schaghticoke 

community.  Moreover, the individuals who refused to consent to membership constituted an 

essential part of the Schaghticoke community.  The BIA had been consistent throughout that 
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the STN would not receive acknowledgment without those individuals consenting to 

membership in the STN.   

Finally, the STN asserts that prior BIA precedent permits the use of factional conflicts 

as evidence of political processes in the community.  STN Br., at 105-07.  The argument 

misses the point.  Although conflict, and its resolution, within a community could be evidence 

of the exercise of political authority or influence, that is a different question.  Here, the STN 

does not represent the whole Schaghticoke community and key Schaghticoke individuals 

remain outside the STN.  The FD erred in assuming that the “unenrolled” members could be 

deemed to have consented to STN membership.  The RFD sets the record straight, and must 

be affirmed. 

VII. THE STN’S CHALLENGES TO ASSOCIATE DEPUTY SECRETARY 
CASON’S AUTHORITY WERE WAIVED AND LACK MERIT

 
 The record establishes that the STN knew that Associate Deputy Secretary Cason 

(“Mr. Cason”)28 would be the decision maker for the RFD well before that decision was 

issued.  Despite the STN’s efforts to lead this Court to believe otherwise, the record also 

                                                 
28 In its brief, the STN notes that “[o]ther than Mr. Cason’s position at Interior, the only 
reference we have found to an ‘Associate Deputy Secretary’ in the vast federal bureaucracy is 
at the Department of Transportation.”  STN Br., 49 n.23.  The STN apparently did not look 
very hard before making that representation.  Research quickly uncovers several other 
Associate Deputy Secretaries throughout the federal government.  See, e.g., 38 U.S.C. § 
8105(b)(3) (referencing the “Associate Deputy Secretary” of Veterans’ Affairs); 50 U.S.C. § 
2732(b)(3)(A) (referencing the “Associate Deputy Secretary of Energy”); Citizens for 
Responsibility and Ethics in Washington v. United States Dept. of Labor, 478 F.Supp.2d 77, 
84 (D. D.C. 2007) (referencing an “Associate Deputy Secretary” in the Department of Labor); 
United States Dep’t of Health & Human Servs. Organizational Directory, at 
http://directory.psc.gov/os/886.html (printed version attached as Intervenors’ Ex. H) 
(referencing one Principal Associate Deputy Secretary and two Associate Deputy Secretaries 
within the United States Department of Health and Human Services).  The Associate Deputy 
Secretary position in the Department of Transportation is the only one that Congress has 
identified as requiring appointment by the President with the advice and consent of the 
Senate.    
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establishes that nearly all of the facts on which the STN now bases its challenges to Mr. 

Cason’s authority were public knowledge at the time the STN became aware he would issue 

the RFD.  The STN’s failure to raise those challenges before the Department prior to the 

issuance of the RFD was either the result of unjustified ignorance or a tactical decision to 

sandbag the RFD if it went against the STN.  Either way, the STN waived its challenges to 

Mr. Cason’s authority by not raising them before the Department and giving the agency an 

opportunity to either obviate them or explain why the STN’s claims lack merit. 

Regardless of the waiver issue, it is clear that these claims lack merit.  The 

Comptroller General thoroughly addressed Mr. Cason’s status under the Appointments 

Clause and correctly concluded that he was an employee rather than an officer.  Mr. Cason 

was, and is, subordinate to individuals nominated by the President and confirmed by the 

Senate (“PAS appointees”).  The STN cites no authority dictating a contrary conclusion.   

The STN’s Vacancies Reform Act (“VRA”) claim likewise lacks merit.  As this Court 

recognized, “any functions or duties not required by statute or regulation to be performed by 

[a specific] . . . official may be reassigned to another official within the agency or 

department.”  Ruling on Petitioner’s Motion for Additional Limited Discovery and on 

Petitioner’s Motion for Leave to Amend Complaint, 23 (No. 119) (hereinafter “Ruling on 

Motion to Amend”).  The acknowledgement regulations expressly allow actions delegated to 

the Assistant Secretary for Indian Affairs to be performed by the AS-IA “or his authorized 

representative.” 25 C.F.R. § 83.1.  Pursuant to the Secretary’s delegation, Mr. Cason was that 

authorized representative.  Therefore, Mr. Cason’s issuance of the RFD fully complied with 

the VRA.  Moreover, even if there was some technical defect in Mr. Cason’s appointment, 

the de facto officer doctrine nonetheless requires that the RFD be affirmed—the STN failed 
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to make a timely challenge to Mr. Cason’s authority and it has not provided a shred of 

evidence to indicate the Department had notice of any defect.             

A. The STN Waived Its Challenges to Mr. Cason’s Appointment by Failing 
to Raise Them Until After Receiving an Unfavorable Decision.

 
It is evident that  “[s]imple fairness to those who are engaged in the tasks of 

administration, and to litigants, requires as a general rule that courts should not topple over 

administrative decisions unless the administrative body not only has erred but has erred 

against objection made at the time appropriate under its practice.”  United States v. L. A. 

Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952).  “To abandon that principle is to encourage 

the practice of ‘sandbagging’: suggesting or permitting, for strategic reasons, that the trial 

court [or administrative agency] pursue a certain course, and later—if the outcome is 

unfavorable—claiming that the course followed was reversible error.”  Freytag v. 

Commissioner, 501 U.S. 868, 895 (1991) (Scalia, J., concurring).  Those core principles of 

fairness require that this Court conclude that the STN waived its challenges to Mr. Cason’s 

authority by not raising them—and giving the Department the opportunity to respond to them 

or avoid them—before Mr. Cason issued the RFD. 

The STN apparently anticipated this defect in its claims and asserted in its January 23, 

2007 Motion to Amend Petition for Review—filed over a year after its initial petition—that it 

was moving to add claims challenging Mr. Cason’s authority “[b]ased on additional 

information that has come to the attention of the Tribe since filing its Petition for Review, 

including most recently at depositions of former Secretary Gale Norton and James Cason.”  

Motion to Amend Pet. For Rev., 1 (Docket No. 103).  However, that transparent attempt to 

avoid waiver does not survive even minimal scrutiny.  The STN knew at least as early as mid-

September 2005—a month before the RFD was issued—that Mr. Cason would be the 
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decision-maker on the RFD.  See Sept. 13, 2005 Letter from Mr. Cason to STN, Intervenors’ 

Ex. I (letter from Mr. Cason advising the STN that he was waiving the regulatory time frame 

for issuance of the RFD).   

The STN’s own statement of undisputed facts establishes that the STN either knew or 

easily could have known at that time, with reasonable diligence, the salient facts on which it 

now relies to belatedly challenge Mr. Cason’s authority.  See STN L.R. 56(a)(1) Statement 

(Docket No. 167).   Specifically, according to the STN, by late September 2005 it was public 

knowledge that:  

• Mr. Cason held the title of Associate Deputy Secretary and was appointed without 
being confirmed by the Senate (Id. at ¶ 127 (citing Department press release)). 

 
• Mr. Cason had publicly stated that he is effectively third-in-command at the 

Department, was responsible for working on “particularly difficult” issues that 
could not be resolved lower down in the Department and looked at how to 
streamline the Department’s programs (Id. at ¶¶ 132, 141 (citing Pacific Magazine 
article). 

  
• The federal government had represented in court proceedings that Mr. Cason 

“shares authority and responsibility at the Secretarial level for the oversight and 
management of the Department’s Indian trust and associated reform efforts” and 
that he was a high-ranking government official (Id. at ¶¶ 135, 138 (citing federal 
motion dated Nov. 26, 2002 or 2003, the dates vary in different paragraphs)).  

 
• Mr. Cason was responsible for the Department’s response to the Cobell litigation, 

which the STN characterizes as a “massive undertaking,” and had announced a 
proposed plan to settle the suit (Id. at ¶ 140 (citing Order dated Sept. 17, 2002 and 
July 26, 2005 public statement by Mr. Cason)). 

 
• Mr. Cason had testified before Congress on matters the STN calls integral to the 

Department’s mission (Id. at ¶ 143 (citing Feb. 16, 2005 testimony)). 
 
•  Effective February 13, 2005, Secretary Norton had delegated to Mr. Cason the 

duties of the AS-IA that could be delegated consistent with the Appointments 
Clause and the Vacancies Reform Act (Id. at ¶ 157).   

 
Although, for the reasons discussed below, those facts do not actually support the STN’s 

claims, it is clear that the STN believes they do and it is also clear the STN knew or easily 
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could or should have known of the existence of these facts well before Mr. Cason issued the 

RFD. 

Under the circumstances, the Court should deem the STN’s challenges to Mr. Cason’s 

appointment waived.  See Ryder v. United States, 515 U.S. 177, 182-83 (1995) (“We think 

that one who makes a timely challenge to the constitutional validity of the appointment of an 

officer who adjudicates his case is entitled to a decision on the merits of the question and 

whatever relief may be appropriate if a violation indeed occurred.” (emphasis added)); L. A. 

Tucker Truck Lines, Inc., 344 U.S. at 38 (“We hold that the defect in the examiner's 

appointment was an irregularity which would invalidate a resulting order if the Commission 

had overruled an appropriate objection made during the hearings. But it is not one which 

deprives the Commission of power or jurisdiction, so that even in the absence of timely 

objection its order should be set aside as a nullity.”); Doolin Sec. Sav. Bank, F.S.B. v. Office of 

Thrift Supervision, 139 F.3d 203, 209 n.3 (DC Cir. 1998) (finding argument under Vacancies 

Act waived where it was raised for the first time in reply brief).29  The Department devoted 

substantial resources to the RFD and the STN was obligated to give the Department the 

opportunity to correct any alleged deficiency in Mr. Cason’s authority prior to his issuance of 

                                                 
29 Although this Court has discretion to allow the STN to pursue its challenges to Mr. Cason’s 
appointment notwithstanding its waiver, there is no reason to allow the STN to avoid the 
consequences of its actions here.  See, e.g., Freytag, 501 U.S. at 878-79 (Scalia, J., 
concurring) (noting that Supreme Court precedent “does not stand for the proposition that 
forfeiture can never be imposed, but rather the more limited proposition, which the Court 
reiterates today, that forfeiture need not always be imposed.” (emphasis in original)).  There is 
every indication that the STN knew or easily could have known the bases for its claims well 
before the RFD was issued—to allow it to undermine the decision now would strongly 
encourage sandbagging.  See, e.g., United States v. Colon-Munoz, 192 F.3d 210 (1st Cir. 
1999) (holding Appointments Clause claim waived—even though it would otherwise warrant 
“careful attention”—where criminal defendant knew identity of challenged official and his 
participation in the proceedings before trial but did not seek discovery as to validity of 
appointment at that time and did not raise Appointments Clause claim until after the trial).    
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the RFD.  The STN’s unexcused failure to assert its challenges to Mr. Cason’s authority in a 

timely manner constitutes a waiver of those claims, which should not now be allowed to 

invalidate the RFD. 

 B. Even if the STN Has Not Waived Its Appointments Clause Challenge, the 
Claim Lacks Merit.

 
1. The Comptroller General Correctly Concluded That Mr. 

Cason Is an Employee and the Appointments Clause Does 
Not  Apply to His Appointment 

 
The Appointments Clause only governs the appointment of “Officers of the United 

States,” those individuals who exercise “significant authority pursuant to the laws of the 

United States” or “perform a significant governmental duty exercised pursuant to a public 

law.”  Buckley v. Valeo, 424 U.S. 1, 126, 141 (1976).  It does not apply to the appointment of 

employees, who are “lesser functionaries subordinate to officers of the United States.”  Id. at 

126 n. 162.  The United States Comptroller General explicitly addressed the validity of Mr. 

Cason’s appointment in a 2002 opinion and concluded—based on detailed analysis and 

consistent with the law—that he “is an employee rather than an officer, either principal or 

inferior, and thus was not subject to the Appointment Clause’s PAS or statutory delegation 

procedures.”  Comptroller General Opinion, at 5.  Therefore, unless the Comptroller 

General’s opinion—which is not binding but is an “expert opinion” which the Court “should 

prudently consider”—was incorrect, the STN’s challenge to Mr. Cason’s appointment must 

fail as a matter of law.  Delta Data Sys. Corp. v. Webster, 744 F.2d 197, 201 (D.C. Cir. 1984) 

(Scalia, J.). 

The STN makes only a cursory and unpersuasive effort to challenge the Comptroller 

General’s opinion.  That effort should be rejected.  The principal basis for the STN’s 

challenge is that the opinion was based on “information that remarkably understated Mr. 
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Cason’s true role in the Department.”  STN Br., at 48.  That simply is not true.  The Opinion 

describes Mr. Cason’s role in detail and expressly mentions several of the duties on which 

STN bases its claims.  In concluding that Mr. Cason was an employee, the Comptroller 

General considered that his duties included inter alia:  

• “provid[ing] advice and assistance in the administration of the Deputy Secretary’s 
responsibilities, by managing internal and program activities of the office”;  

 
• “acting as the focal point for review of proposed policies, regulation and 

legislation, in order to ensure coordination within DOI and with other agencies, 
Congress, public interest groups and state, local, and tribal governments”;  

 
• “managing staff, coordinating and monitoring project planning and assignments”;  
 
• “attending high level DOI meetings on behalf of the Deputy Secretary”; and  
 
• “coordinat[ing] sensitive discussions between the Deputy Secretary and other 

high-level DOI officials.” 
  

 Comptroller Gen. Op. at 2.  Those duties correlate closely with those the STN now 

incorrectly claims make Mr. Cason not only an officer, but a principal officer.  STN Br., at 

49-50.  The Comptroller General expressly considered such activities and concluded the 

Cason was nonetheless an employee. 

It is telling that the STN makes only a token effort to challenge the Comptroller 

General’s legal analysis.  Although the STN relies on Ex parte Hennen, 38 U.S. (13 Pet.) 225, 

228-29 (1839), it makes no effort to reply to the Comptroller General’s conclusion that 

Hennen involved a position that “today would be considered relatively low-level” and 

“contain[s] no analysis . . . and thus [is] of limited utility in identifying the characteristics of 

an inferior officer.”  Comptroller Gen. Op. at 4.  Nor does the STN address the similar 

problem with Ex parte Siebold, 100 U.S. 371, 397-98 (1880).  Ultimately, the Comptroller 

General correctly concluded—based on recent decisions that the STN makes no effort to 
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rebut—that although Cason’s tasks are “highly important” and his position is a “critical one 

requiring a high degree of skill,” he is ultimately an employee under the control of his 

superiors.  See Comptroller Gen. Op. at 5 (discussing United States v. Clarridge, 811 F. Supp. 

697, 701 (D. D.C. 1992), and United States v. Cisneros, 26 F. Supp. 2d 13, 24 (D. D.C. 

1998)); see also Buckley v. Valeo, 424 U.S. at 126 n. 162 (“Employees are lesser functionaries 

subordinate to officers of the United States . . .”).  The Appointments Clause does not apply to 

Mr. Cason’s appointment, and the STN’s challenge should fail. 

2. Even if Mr. Cason is an Officer, He is an Inferior One and 
the Secretary Properly Appointed Him 

 
 Even if the Court were to disagree with the Comptroller General’s opinion and 

conclude that Mr. Cason is an officer rather than an employee, the STN’s challenge should 

still fail.  “The Constitution, for purposes of appointment, very clearly divides all its officers 

into two classes,” principal officers—who must be nominated by the President and confirmed 

by the Senate—and inferior officers, who may be appointed by Department Heads.  United 

States v. Germaine, 99 U.S. 508, 509 (1879).  It is clear that, if he is an officer at all, Mr. 

Cason falls in the inferior officer category and that his appointment by the Secretary was 

proper.  The STN does not cite a single case concluding that an individual was a principal 

officer.  That is not surprising.  The class of principal officers is very limited.  Cf. Freytag v. 

Commissioner, 501 U.S. 868, 887 (1991) (noting that the Twenty Fifth Amendment—enacted 

after the Appointments Clause—uses the term “principal officers of the executive 

departments” and that legislative history indicates the term was intended to apply only to 

cabinet-level officials).  It certainly does not include Mr. Cason, who exercises important 

duties but is always subordinate to—and subject to removal by—other Department officials. 
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 It is undisputed that Mr. Cason was appointed by the Secretary and that, as a corollary, 

the Secretary retains the authority to remove him and to curtail his duties.  STN Statement of 

Facts, ¶¶ 127-28.  That he is subject to removal is of critical importance to the principal 

versus inferior officer analysis—the Morrison Court made that the first factor to be 

considered and the Supreme Court has consistently recognized that “[t]he power to remove 

officers . . . is a powerful tool for control.”  Edmond v. United States, 520 U.S. 651, 663 

(1997); see also Morrison v. Olson, 487 U.S. 654, 671 (1988) (“First, appellant is subject to 

removal by a higher Executive Branch official.”); see also Silver v. United States Postal 

Service, 951 F.2d 1033, 1038-39 (9th Cir. 1991) (“The significance of appointment and 

removal power is well established in Appointments Clause jurisprudence.”).  Even though Mr. 

Cason may “possess[] a degree of independent discretion” to exercise his duties, “the fact that 

[]he can be removed by the [Secretary] . . . indicates that []he is to some degree ‘inferior’ in 

rank and authority.”  Morrison, 487 U.S. at 671. 

 The STN’s argument that Mr. Cason is a principal officer is largely based on the 

managerial tasks he performs in his position as Associate Deputy Secretary.  STN Br., at 48-

51.  It is well-established, however, that having substantial duties alone is not sufficient to 

make an individual a principal officer.  See, e.g., Edmond, 520 U.S. at 662; see also United 

States v. Hilario, 218 F.3d 19, 24-26 (1st Cir. 2000) (holding that United States Attorneys are 

inferior officers); Silver v. United States Postal Service, 951 F.2d 1033, 1040 (9th Cir. 1991) 

(holding that the Postmaster General, who is chief executive officer of the Postal Service, was 

an inferior officer even though he “is assigned significant management responsibilities for 

running the day-to-day business of the Postal Service”).  Even if officers exercise such duties, 

they are inferior officers if their work is “‘directed and supervised at some level by others 
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who were appointed by Presidential nomination with the advice and consent of the Senate’ 

and, if not, might still be considered inferior officers if the nature of their work suggests 

sufficient limitations of responsibility and authority.” Hilario, 218 F.3d at 25 (quoting 

Edmond, 520 U.S. at 663; citations omitted).  As the D.C. Circuit has noted,  

it is an everyday occurrence in the operation of government for staff members 
to conceive and even carry out policies for which duly appointed or elected 
officials take official responsibility. Our government in fact depends on such 
delegation of responsibility, and it does not offend the Appointments Clause so 
long as the duly appointed official has final authority over the implementation 
of the governmental action. 
 

Andrade v. Regnery, 824 F.2d 1253, 1257 (D.C. Cir. 1987).  It is clear that Mr. Cason’s work 

was directed and supervised by the Deputy Secretary, a PAS appointee.  Therefore, Mr. Cason 

is, at most, an inferior officer and the STN’s Appointments Clause challenge must fail.30

C. Even if the STN Has Not Waived Its Vacancies Reform Act Claim, 
That Claim Also Lacks Merit.

 
As the federal respondents argue in detail in their brief, the Secretary’s delegation of 

authority to Mr. Cason was consistent with and permitted by the Vacancies Reform Act (“the 

VRA”).  See Fed. Resp. Br., 65-74.  The STN’s arguments to the contrary lack merit.  The 

STN claims that the VRA was intended to force the executive branch to fill vacant positions.  

That is not the case.  The VRA “was never meant to give the President an ‘incentive’ to fill 

vacant positions with appointees confirmed by the Senate. The function of the Act is to allow 

some breathing room in the constitutional system for appointing officers to vacant positions, 

                                                 
30 The STN seeks to avoid this clear conclusion by citing language from comments expressed 
in a Supreme Court dissent and concurrence indicating that supervision and control by a PAS 
appointee does not automatically make an individual an inferior officer.  STN Br., at 48.  The 
First and Ninth Circuits expressly rejected the same argument based on precisely the same 
language and concluded “that supervision by a superior officer is a sufficient but perhaps not 
a necessary condition to the status of inferior officers.”  Hilario, 218 F.3d at 25 & n.4 
(quoting United States v. Gantt, 194 F.3d 987, 999 n.6 (9th Cir. 1998)).     
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to validate the actions of those temporarily occupying the positions.”  Doolin Sec. Sav. Bank, 

F.S.B. v. Office of Thrift Supervision, 139 F.3d 203 (D.C. Cir. 1998).  The Secretary carefully 

ensured that her actions were consistent with the VRA by scrupulously avoiding delegating to 

Mr. Cason any “functions or duties” that the Secretary alone must perform.  See, e.g., Olsen 

Decl., ¶ 4 (stating that the Secretary sought the legal advice of the Solicitor on what functions 

and duties could be delegated) (Fed. Resp. Ex.).  The STN’s VRA argument should fail. 

The STN’s VRA argument has three parts: (1) that the delegation of AS-IA duties to 

Cason violated the VRA because the VRA requires that another official act in event of a 

vacancy; (2) that Cason acted outside the VRA’s time limits; and (3) the DOI failed to report 

the vacancy.  STN Br., at 52-53.  As to the first part of the argument—concerning the 

delegation to Cason—it is clear that the delegation was consistent with the requirements of 

the VRA.  As this Court recognized, the Act provides that in the event of a vacancy, “the first 

assistant to the office of such officer shall perform the functions and duties of the office 

temporarily in an acting capacity subject to the time limitations of section 3346.”  5 U.S.C. § 

3345(a)(1) (emphasis added); see also Ruling on Motion to Amend, 22-25.  The Act, in turn, 

defines “functions and duties” in pertinent part as “any function or duty of the applicable 

office that . . . is established by regulation; and “is required by such regulation to be 

performed by the applicable officer (and only that officer).”  5 U.S.C. § 3348(a)(2)(B). 

As the Court concluded, “[t]he question becomes, therefore, whether the authority to 

make tribal acknowledgement decisions is required by statute or regulation to be performed 

only or exclusively by the AS-IA.”  Ruling on Motion to Amend, 22-25 (No. 119).  The 

answer to that question is a clear “no.”  The acknowledgement regulations expressly allow 

actions delegated to the AS-IA – including issuing final decisions – to be performed by the 
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AS-IA “or his authorized representative.” 25 C.F.R. § 83.1.  Pursuant to the Secretary’s 

delegation, Mr. Cason was that authorized representative. 

   The second part of the STN’s argument—concerning the VRA’s time limits—likewise 

lacks merit.  The Act’s time limits apply only to the tenure of the person formally appointed 

to fill the office in an acting capacity, they do not require the President to fill a position within 

a specific time.  Doolin Sec. Sav. Bank, F.S.B. v. Office of Thrift Supervision, 139 F.3d 203 

(D.C. Cir. 1998).  Finally, as to the third part of the STN’s argument—the Department’s 

supposed failure to report the AS-IA vacancy—the STN points to no authority to indicate that 

such a failure should have any impact on the RFD.  It is clear that the President and Congress 

were aware of the vacancy.  See, e.g., Olsen Decl., ¶ 6 (stating “that the Department notified 

the relevant Congressional committees that Mr. Anderson was resigning and that Mr. Cason 

would be carrying out the non-exclusive duties of the AS-IA”) (Fed. Resp. Ex.).  Then-

Assistant Secretary Anderson’s departure was publicly reported, and Carl Artman was 

ultimately appointed to replace him.   

For the reasons discussed above and in the federal respondents’ brief, Mr. Cason’s 

issuance of the RFD was consistent with the VRA.  The STN’s claims to the contrary lack 

merit and provide no basis for invalidating the RFD. 

D. Even if Mr. Cason’s Appointment Was Defective, the De Facto Officer 
Doctrine Requires That the RFD Stand Because the STN Failed to Timely 
Object and Has Presented No Evidence That the Department Was Aware 
of Any Defect.

  
“The de facto officer doctrine confers validity upon acts performed by a person acting 

under the color of official title even though it is later discovered that the legality of that 

person's appointment or election to office is deficient.” See Ryder v. United States, 515 U.S. 

177, 180 (1995); see also McDowell v. United States, 159 U.S. 596, 601 (1895); United States 
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ex rel. Doss v. Lindsley, 148 F.2d 22, 23 (7th Cir. 1945), cert. den. 325 U.S. 835 (1945).  It is 

clear that Mr. Cason was operating under color of official title when he issued the RFD.  See 

Secretary Norton's Order 3259; Order 3259, Amend. 1 and Order 3259, Amend. 2.  

(Intervenors’ Exhibit J).   Therefore, the RFD is valid, even if Mr. Cason’s authority was 

technically in violation of either the Appointments Clause or the Vacancy Reform Act, which 

the Intervenors deny. 

The de facto officer doctrine serves two primary interests:  “protect[ing] citizens' 

reliance on past government actions and the government's ability to take effective and final 

action.”  Andrade v. Lauer, 729 F.2d 1475, 1499 (D.C. Cir. 1984).  Those government 

interests are, of course, opposed to the plaintiff’s interest in challenging an appointment 

claimed to be invalid.  The D.C. Circuit carefully balanced those interests and concluded that:    

The core purposes of the [de facto officer] doctrine are served if a plaintiff 
challenging government action on the ground that the officials taking that 
action improperly hold office meets two requirements. First, the plaintiff must 
bring his action at or around the time that the challenged government action is 
taken. Second, the plaintiff must show that the agency or department involved 
has had reasonable notice under all the circumstances of the claimed defect in 
the official's title to office. This does not require that the plaintiff perform any 
particular rituals before bringing suit, nor does it mandate that the agency's 
knowledge of the alleged defect must come from the plaintiff. It does, 
however, require that the agency or department involved actually knows of the 
claimed defect. 
 

Andrade v. Lauer, 729 F.2d 1475, 1499 (D.C. Cir. 1984).  The STN has met neither of those 

requirements.   

As to the first requirement – that the plaintiff bring a timely challenge to the 

government action – the above discussion establishes that the STN, despite having access to 

the necessary information, failed to object before the challenged action was taken and, indeed, 

did not raise its claims until over 15 months later.  That failure deprived the Department of the 
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opportunity to address the matter administratively or by motion for guidance to this court 

which was then supervising the administrative process.  Therefore, the STN’s challenge was 

clearly untimely.  See, e.g., Ryder, 515 U.S. at 182 (declining to apply the de facto officer 

doctrine where defendant challenged judges’ appointment “prior to their action on his case” 

and noting that doctrine will not preclude relief where an individual makes “a timely 

challenge to the constitutional validity of the appointment of an officer who adjudicates his 

case”).   

The STN has also failed to satisfy the second requirement—that it show that the 

Department had actual notice of any defect in Mr. Cason’s authority.  See Andrade, 729 F.2d 

at 1499; see also Wilkinson v. Legal Servs. Corp., 80 F.3d 535, 538 (D.C. Cir. 1996) (“The 

notice requirement of the de facto officer doctrine is designed to permit the government 

agency to act so as to avoid a constitutional challenge.”).  The STN has not provided a shred 

of evidence on that point, nor could it credibly claim the Department had actual notice.  The 

Department was acting pursuant to a Comptroller General’s opinion that expressly held Mr. 

Cason’s appointment valid and legal advice from the Solicitor to the same effect.  See, e.g., 

Olsen Decl., ¶ 4 (Fed. Resp. Ex.).  Moreover, the Department has vigorously defended the 

validity of Mr. Cason’s appointment in this litigation.   

This is a case in which the application of the de facto officer doctrine is particularly 

appropriate.  The STN and the Department are only two of many parties that have significant 

legal interests in the STN’s acknowledgment decision.  The Intervenors, the SIT, the 

Coggswell family members and others not only participated in the administrative proceedings 

as “interested parties,” but are also affected by the RFD.  It is undisputed that the STN failed 

to raise its challenges to Mr. Cason’s authority in a timely manner and the STN has not 
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claimed, let alone demonstrated, that either Mr. Cason or the Department had actual notice 

that his authority was defective.  Under the circumstances, even if this Court concludes that 

the STN did not waive its claims and that there was some defect in Mr. Cason’s appointment, 

the de facto officer doctrine requires that it this Court affirm the RFD.   

VIII.  THE RECONSIDERED FINAL DETERMINATION WAS NOT THE 
PRODUCT OF IMPROPER POLITICAL INFLUENCE. 

 
There is no question that the FD was highly controversial and sparked great concern 

among Connecticut’s public officials.  There is nothing extraordinary, unjustified or 

inappropriate in that.  Indeed, given evidence that came to light about the FD, this concern 

was entirely ordinary, justified and appropriate.  The decision in the FD to recognize the STN 

was a reversal of the BIA’s earlier PF and was inconsistent with the evidence in the record 

and the acknowledgment regulations.  Connecticut’s public officials were quite right to 

express their objection and to suspect things were seriously amiss at the BIA. 

The STN asserts that the result in the RFD could only be derived from improper 

motives brought on by political influence.  Nothing could be further from the truth.  The STN 

is simply wrong in its characterization of the RFD and its assertion of improper political 

influence.  First, the denial of acknowledgment in the RFD is wholly consistent with the law 

and the facts of the STN petition.  It was, in fact, the now-rejected FD that was wrong on both 

the facts and the law, as determined by the independent administrative law judges of the IBIA.  

Second, after obtaining broad discovery, the STN still has found no evidence of any improper 

decision making. 

 Both before and after the issuance of the RFD, this Court afforded the STN an 

extraordinary opportunity to seek discovery, including the depositions of key Interior 

officials.  Prior to the issuance of the RFD, the Court on May 20, 2005 granted the STN’s 
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motion to conduct discovery relating to allegedly improper ex parte contacts in violation of 

the Court’s order, and the STN conducted a number of depositions of various State and Town 

of Kent officials.  After the STN filed this appeal from the RFD, the Court on November 3, 

2006 granted the STN’s motion for discovery, permitting the depositions of former Interior 

Secretary Gale Norton and Associate Deputy Secretary James Cason.  On March 19, 2007, the 

Court granted yet another motion, allowing depositions of Lee Fleming, the Director of OFA, 

and David Bernhardt, former deputy chief of staff to Secretary Norton.  It further permitted 

the STN to obtain documents and emails from Barbour Griffith and Rogers, LLC (“BGR”) 

relating to BGR’s work for Town Action to Save Kent (“TASK”) and to depose a BGR 

representative.  All of this discovery was conducted and the STN did not adduce any evidence 

of undue or improper influence on the relevant decision makers.  Such discovery is highly 

unusual in an APA appeal and allowed the STN to search broadly for any evidence supporting 

its allegations.  Yet despite this extraordinary discovery, as demonstrated below, the STN 

cannot sustain their allegations of improper influence.  Indeed, the uncontroverted testimony 

of the Interior Department officials deposed by the STN is that they were not influenced by 

any of the alleged political pressure.     

 The Intervenors have denied certain statements or characterizations of the evidence in 

the STN’s Local Rule 56(a)1 Statement.  See Federal Resp. & Intervenors’ Joint Local Rule 

56(a)2 Statement.  None of the denied statements, however, create a material factual dispute 

and do not preclude the Court from resolving the legal issues by summary judgment.  As 

demonstrated below, none of the evidence relied on by the STN supports the claim of 

improper influence.  See Federal Resp. & Intervenors’ Joint Local Rule 56(a)1 Statement.  
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The STN’s attempt to establish otherwise is based on nothing more than its unsupported 

speculation.   

A. Under the Proper Standard of Review for Allegations of Improper 
Influence, the STN Must Show That the Alleged Misconduct In Fact 
Caused Agency Decision Makers to Base Their Decision on Extraneous 
Factors.

 
 The STN relies almost exclusively on Pillsbury Co. v. FTC, 354 F.2d 952 (5th Cir. 

1966), for the proposition that a searching or hostile congressional inquiry of administrative 

decision makers about an agency decision jeopardizes the appearance of impartiality and that 

alone is enough to set aside the decision.  STN Br., at 18, 28-19.  This argument is seriously 

flawed.  First, it does not reflect the proper standard under which a court should review claims 

of improper influence.  Second, the STN conveniently ignores the fact that all of the conduct 

it cites occurred while the matter was before the IBIA, an independent administrative tribunal, 

and the STN makes no serious claim and presents no credible evidence that the IBIA was 

improperly influenced.   

 Contrary to the STN’s assertion, it is not enough to argue merely that there was an 

appearance of pressure or bias.  Instead, “judicial evaluation of the pressure must focus on the 

nexus between the pressure and the actual decision maker.”  ATX, Inc. v. United States Dept. 

of Transportation, 41 F.3d 1522, 1528 (D.C. Cir. 1994).  Congressional action in response to 

an agency’s decision does not in itself equate to impermissible political influence.  Id.; Sierra 

Club v. Costle, 657 F.2d 298, 409-410 (D.C. Cir. 1981).  “A court must consider the 

decisionmaker’s input, not the legislator’s output.  The test is whether ‘extraneous factors 

intruded into the calculus of consideration’ of the individual decisionmaker.”  ATX, 41 F.3d at 

1527 (quoting Peter Kiewet Sons’ Co. v. United States Army Corps of Engineers, 714 F.2d 

163, 170 (D.C. Cir. 1983)).  Neither the introduction of legislation – even bills aimed directly 
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at the question before an agency – nor the holding of contemporaneous hearings constitutes 

improper congressional interference that could invalidate an agency decision.  Id. at 1527-28.  

An action or communication by members of Congress or others is not impermissible 

interference unless it results in the agency decision maker using “extraneous factors” – that is, 

factors other than those relevant under the applicable law – to make its decision.  Id. at 1527; 

STN v. Norton, 2006 U.S. Dist. Lexis 81387, *18 (D. Conn. Nov. 3, 2006) (Doc. #93).  Thus, 

the proper inquiry focuses not on the alleged improper communication or contact in the 

abstract, but rather on whether the conduct caused the administrative decision maker to make 

its decision on impermissible grounds.  Id.; Press Broadcasting Co., Inc. v. FCC, 59 F.3d 

1365, 1369-70 (D.C. Cir. 1995); Radio Ass’n on Defending Airwave Rights, Inc. v. United 

States Dept. of Transportation, 47 F.3d 794, 807 (6th Cir. 1995), cert. denied, 516 U.S. 811 

(1995); Kiewet, 714 F.2d at 170; Sierra Club, 657 F.2d at 409. 

Pillsbury, the case on which the STN so heavily relies, involved congressional 

hearings in which an agency decision maker was questioned about the decision while it was 

pending with that decision maker.  Addressing the questioning and criticism of the Federal 

Trade Commission chairman about a pending decision in a formal adjudication under the 

Clayton Act, the Pillsbury court stated: 

To subject an administrator to a searching examination as to how and why he reached 
his decision in a case still pending before him, and to criticize him for reaching the 
“wrong” decision, as the Senate subcommittee did in this case, sacrifices the 
appearance of impartiality – the sine qua non of American judicial justice – in favor of 
some short-run notions regarding the Congressional intent underlying an amendment 
to a statute, unfettered administration of which was committed by Congress to the 
Federal Trade Commission. 
 

Id. at 964 (emphasis added).   
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 Here, all of the alleged improper conduct, by members of Congress or others, alleged 

to be directed at Interior Department officials, occurred while the matter was pending before 

the IBIA and not the Secretary, the Assistant Secretary, Associate Deputy Secretary, or OFA.  

This fact is conveniently ignored by the STN.  There is no evidence, beyond rank speculation, 

that any improper influence was exerted over the administrative law judges of the IBIA.  The 

STN repeatedly argues that by attacking the merits of a “pending” administrative decision, its 

opponents in Congress and elsewhere compromised its right to an appearance of impartiality.  

STN Br., at 18, 28-29, 35.  The critical fact is that the matter was not pending before any of 

the officials that were the supposed target of congressional “wrath.”  It was pending before 

the IBIA, and no evidence has been produced that the IBIA’s administrative law judges were 

improperly influenced by any conduct cited by the STN.   

B. UThe Congressional Activities About Which the STN Complains Do Not 
Constitute Impermissible Influence. 

 
 There is no evidence that the congressional actions that the STN have identified as 

placing pressure on the Interior Department resulted in extraneous factors becoming the basis 

for the RFD.  The STN points to three congressional hearings and a bill proposed by 

Congresswoman Nancy Johnson as causing undue pressure on the agency.  These actions 

were entirely legitimate and unremarkable congressional activities.  Moreover, the Interior 

Department officials testified in depositions taken by the STN that none of these actions had 

any influence over the decision making resulting in the RFD.  Under the proper standard, the 

STN’s assertions simply do not withstand scrutiny.   
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 Three hearings were held by various House and Senate committees on March 31, 

2004, May 5, 2005, and May 11, 2005.31   The subject matter of the hearings involved the 

federal acknowledgment process, and at each the STN FD was addressed.  At one or another 

of these hearings, members of the Connecticut congressional delegation as well as the 

Attorney General and Governor testified.  The testimony was highly critical both of the 

acknowledgment process at the BIA in general and of the FD in particular.  BIA officials were 

in attendance at each of the hearings.  STN Exs. 27, 28 & 30. 

These hearings were perfectly appropriate exercises of legitimate legislative authority.  

Congress cannot reasonably be barred from conducting hearings merely because the inquiry 

touches on or, as here, arises from a pending administrative matter.  See ATX, 41 F.3d at 

1527-28.  Such hearings, even if contemporaneous, are not unusual and do not constitute 

improper interference or pressure where the congressional inquiry does not probe the decision 

maker’s mental process or are not targeted at the decision maker to make its decision on 

grounds other than required by applicable law.  Id.; Radio Ass’n, 47 F.3d at 807-08.  Indeed, 

the object of the hearing was to evaluate whether the acknowledgment process was, on a 

broad scale, being conducted in violation of the governing regulations.  The STN nonetheless 

assert that Interior officials were subjected to the “open hostility” of Congress.  STN Br., at 

21.  The BIA, like most any other federal agency, is no stranger to even strong criticism.  To 

                                                 
31 The STN attempts to make something of the fact that the IBIA decision was issued 

one day after the May 11, 2005 Senate Indian Affairs Committee hearing.  STN Br., at 26.  To 
conclude that the IBIA was influenced by the hearing on the basis of the mere propinquity of 
the two events is specious.  The IBIA’s twelve-page STN decision was issued simultaneously 
with its twenty-eight-page decision on the Eastern Pequot acknowledgment.  In light of the 
extensive, detailed and professional nature of these two decisions, see STN Exs. 112, 113, it is 
not the plausible to conclude that the decisions were in any fashion the result of pressure from 
the committee hearing less than twenty-four hours earlier. 
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suggest that public criticism raised at an otherwise legitimate congressional hearing somehow 

intimidated the BIA into submission is completely without support. 

Finally, the introduction of a bill by Congresswoman Johnson to overturn the STN 

decision cannot possibly be evidence of impermissible congressional pressure.  STN Br., at 

25-26.  Although definitely predicated on the view that the FD was based on a manipulation 

of the evidence and the regulatory standards, it is beyond question that a member of Congress 

has the authority to introduce legislation on such a topic without somehow upending and 

invalidating an administrative decision merely by doing so.  The possibility of legislation 

aimed at an agency decision is simply not grounds for showing impermissible political 

influence.  In any event, the bill did not pressure the agency decision maker to rely on 

improper extraneous factors.  Press Broadcasting, 59 F.3d at 1369-70; ATX, 41 F.3d at 1527. 

The STN were afforded the highly unusual opportunity to depose Interior Department 

officials and staff about its allegations of improper influence.  These officials uniformly 

testified that none of these congressional activities had any impact on the decision making 

process that produced the RFD.  Associate Deputy Secretary Cason could not even recall 

knowing about the hearings or being told anything about them.  Cason Dep., at 47-49 (STN 

Ex. 16).  Secretary Norton could not recall anything about the hearings.  Norton Dep., at 187, 

190-91, 212 (STN Ex. 3).  Obviously, the purportedly intimidating hearings made little, if 

any, impression on them.  Then-Director of Congressional and Legislative Affairs Bernhardt 

was generally aware of the hearings, but did not discuss them with Cason, the decision maker 

for the RFD.  Berhardt Dep., at 121 (STN Ex. 9).  Norton, Cason, and Bernhardt testified they 

had no recollection of the Johnson bill, reflecting it had no effect on them, even if they knew 

about it.  Norton Dep., at 245 (STN Ex. 3); Cason Dep., at 40-41 (STN Ex. 16); Bernhardt 
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Dep., at 119-20 (STN Ex. 9).  Director Fleming attended the hearings and knew about the 

Johnson bill, but testified unequivocally that they had no influence on him in participating in 

the RFD.  Fleming Dep., at 170-73 (STN Ex. 54).  He specifically denied the STN’s charge 

that he was intimidated by any of the critical comments at the hearings.  Id.  Without any 

evidence that the congressional activities had any influence over the decision maker – and the 

uncontested testimony is the opposite – the STN’s claim fails.  Press Broadcasting, 59 F.3d at 

1369-70; ATX, 41 F.3d at 1527. 

There is nothing unusual in any of the congressional activity.  The tribal 

acknowledgment process is inherently controversial, and such scrutiny has occurred for years 

before the RFD and continues to this day.  The stakes are high for all parties.  Indeed, given 

the significance of the STN decision for the future of Connecticut and the flawed basis for the 

FD, the congressional delegation would have been remiss to not raise strong concerns over the 

BIA acknowledgment process in general, and the STN decision in particular.   

C. None of the Other Meetings or Communications Relied on by the STN 
Constituted Improper Influence. 

 
 The STN lists a number of meetings and letters that it contends represent ex parte 

communications that in and of themselves should invalidate the RFD.  This contention does 

not survive scrutiny.  STN Br., at 30-31.  First, with the exception of one letter to the IBIA, 

any possible prejudice from which was promptly cured by the IBIA, none of the cited 

communications was improper or even technically “ex parte.”  They took place while the 

matter was pending before the independent panel of administrative law judges at the IBIA. No 

decision was then pending before any of the Interior officials with whom the contacts were 

made.  In these various meetings and letters, members of the Connecticut congressional 

delegation and others expressed their serious concerns with the acknowledgment process in 
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general and the FD in particular.  There is nothing improper or out of ordinary for such 

communications to take place.  Again, the Interior officials testified that they were not 

influenced by these criticisms and communications.  Thus, even if the STN attempts to 

characterize the matter as still pending with the BIA or the Interior Department in general, the 

alleged improper conduct had no effect.  This thin reed of purported political intrigue simply 

does not hold up under the high standard that must be satisfied to set aside an administrative 

decision.  See ATX, 41 F.3d at 1527. 

 In the Spring of 2004, while the Intervenor’s request for reconsideration was pending 

before the IBIA, a handful of meetings took place between members of Congress and 

Secretary Norton.  A first meeting was on March 4, 2004, attended by Secretary Norton, 

Bernhardt, Secretary Norton’s Counsel Michael Rossetti, and Congressman Christopher 

Shays.  STN Br., at 30; Norton Dep., at 100-104.  Secretary Norton testified that 

Congressman Shays was unhappy about the FD, but that the conversation was “relatively 

straightforward” without any attempted intimidation or threats.  Norton Dep., at 105-09 (STN 

Ex. 3).  She further testified that she “really wasn’t” concerned that members of Congress 

were raising the matter with her.  Id. at 113.   

On March 30, 2004, Secretary Norton met with Representatives Shays, Johnson and 

Simmons along with Representative Wolf from Virginia, who had a longstanding opposition 

to Indian gaming.  Norton Dep., at 162-63 (STN Ex. 3).  This meeting is one of the linchpins 

to the STN’s claims of improper influence.  Secretary Norton testified that the 

congresspersons expressed concerns about the recognition process and about the proliferation 

of Indian casino gaming.   She responded to their concerns by explaining the acknowledgment 

process and that it was her view that only Congress could address questions relating to Indian 
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gaming.  Id. at 164-68.  She testified that the meeting was emotional and that Congressman 

Wolf threatened to tell the President that she ought to be fired.  Id. at 167-68.  No other threats 

were made, and she testified that Congressman Shays seemed to be trying to be moderate and 

reasonable.  Id. at 169. 

Secretary Norton recalls having told some of her senior aids about Wolf’s threat.  

Norton Dep., at 171-72 (STN Ex. 3).  However, both Cason and Fleming testified that no one 

talked to them about the meeting.  Cason Dep., at 53-54 (STN Ex. 16); Fleming Dep., at 65-

67 (STN Ex. 54).  Bernhardt testified that he never talked to Cason about any of the meetings.  

Bernhardt Dep., at 38-39, 130-31 (STN Ex. 9).  Moreover, Norton’s response to Wolf’s threat 

is telling:  She “did not lose any sleep over the threat.”  Norton Dep., at 168-69 (STN Ex. 3).  

She elaborated:  “I did not anticipate that anything would come of that threat even if he did 

follow through and call the White House.  And, in fact, nothing did come from that.”  Id. at 

264.  In sum, she was not concerned by the threat and took no action in response to it.  Id.  

Cason and Fleming were not aware of it.   

Another meeting was held on April 1, 2004, at which Secretary Norton and Bernhardt 

met with Senators Christopher Dodd and Joseph Lieberman and Congresswoman Rosa 

DeLauro.  Norton Dep. at 175-78 (STN Ex. 3).  Norton described this meeting as “generally 

friendly” and “routine,” with concerns expressed about casino proliferation in Connecticut 

and the fairness of the acknowledgment process.  Id.; Bernhardt Dep., at 78 (STN Ex, 9).   

It is clear from their testimony, that the Interior officials viewed these meetings with 

and communications from the congressional delegation as routine and hardly out-of-the-

ordinary.  Norton and Bernhardt both testified that such meetings with members of Congress 

were commonplace.  Norton Dep., at 217 (STN Ex. 3); Bernhardt Dep., at 55-56, 130-31 
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(STN Ex. 9).  Significantly, the testimony was consistent that Norton and Bernhardt did not 

discuss the meetings with Cason, the RFD decision maker, or Fleming, head of the 

professional staff involved in the RFD.  Norton Dep., at 262 (STN Ex. 3); Bernhardt Dep., at 

38-39, 130-31 (STN Ex. 9); Cason Dep., at 34-36, 38-39, 53-54 (STN Ex. 16).  Cason and 

Fleming knew little or nothing about the meetings.  Cason Dep., at 34-36, 38-39 (STN Ex. 

16); Fleming Dep., at 65-67 (STN Ex. 54). 

Most importantly, each of the Interior officials testified that none of the congressional 

criticisms, expressed either in these meetings or other correspondence cited by the STN, see 

STN Br., at 30-31, had any influence or effect on the RFD.  Norton Dep., at 112, 183, 261 

(STN Ex. 3); Cason Dep., at 91-92 (STN Ex. 16); Fleming Dep., at 168-75, 190-91 (STN Ex. 

54).  Although they were all aware that the FD had been controversial and that there were 

strong expressions of concern by the Connecticut congressional delegation and others, such 

controversy was not unusual, and there is nothing in any of their testimonies to suggest that 

they were in any way improperly influenced by it.  Norton Dep., at 183 (STN Ex. 3); Cason 

Dep., at 67-68 (STN Ex. 16); Fleming Dep., at 43-45, 70-71, 92-93, 175 (STN Ex. 54.) 

The STN also points to an attempt by Congresswoman Johnson to meet with Interior 

officials to submit the results of a survey of her constituents about casino gaming in 

Connecticut.  STN Br., at 31.  The meeting never actually took place, Cason testified that he 

knew nothing about it, and Fleming properly notified others that the survey results were not to 

be considered.32  Cason Dep., at 93 (STN Ex. 16); Fleming Email dated July 20, 2004 (STN 

                                                 
32 Fleming’s email to various BIA officials and staff stated: 
 

Lastly, I view this as pressure from an elected official.  The Federal acknowledgment 
process is not a popularity contest or poll.  This survey appears to be no evidence that 
could be applied as to whether a group exists continuously as an Indian tribe.  The 
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Ex. 48); Fleming Dep., at 106-12 (STN Ex. 54).  Far from proving impermissible 

congressional interference, this reflects that the Federal respondents were not influenced by 

political pressures and that they understood these acts as not affecting their decision making. 

 The STN continues to flog, as a supposed keystone to the conspiracy of improper 

influence, Attorney General Blumenthal’s limited contact with Secretary Norton on March 17, 

2004, during which he provided a letter to the Secretary.33  STN Br., at 9, 30, 33.   As 

Secretary Norton testified, their “meeting” was a passing encounter as people were departing 

from a larger meeting of state attorneys general and the exchange between them was brief.  

Norton Dep., at 134-40, 145-48 (STN Ex. 3).  The letter did not seek to influence an agency 

decision maker to use extraneous factors to reject STN recognition.  Instead, the letter brought 

to Secretary Norton’s attention the deeply troubling OFA Briefing Paper that recommended a 

course – taken in the FD – that was contrary to the acknowledgment regulations.  Moreover, 

the letter was provided to Secretary Norton at a time when the matter not was pending before 

her; rather, it was just prior to the Intervenors’ filing of their request for reconsideration with 

the IBIA. Thus, the requisite nexus with the actual decision maker is absent.  Press 

Broadcasting, 59 F.3d at 1369-70; ATX, 41 F.3d at 1527.     

                                                                                                                                                         
Federal acknowledgment guidelines ask, “Are politics involved in applying the 
regulations?”  The answer – “No.  Part of the purpose of the administrative procedures 
is to remove the influence of political pressures from the acknowledgment process.  
Opposition by state and local governments or by recognized tribes is not taken into 
account if it is not based on the criteria.  Only evidence relating to the criteria is 
considered in the decision.  Letter-writing campaigns by local citizens, whether in 
support or in opposition to a petition, do not influence the recommendations that are 
made to the Assistant Secretary – Indian Affairs.” 

 
STN Ex. 48. 
 
33 The letter was served on all parties, STN Ex. 46, at 3 (R., AC-V014-D0047), and the STN 
had the opportunity to, and did, respond to it (R., AC-V014-D0055).   
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 The STN attempts to portray these activities as part of a vast project controlled by the 

lobbying firm of BGR, with results reaching all the way to the White House.  STN Br., at 5-6.  

It might make for an interesting tale except for the fact that the testimony is uncontroverted 

that BGR made no contacts with the Interior officials, with the exception of one minor 

unanswered call about the procedures after the remand from the IBIA.34  Fleming Dep., at 134 

(STN Ex. 54); Cason Dep., at 76-87 (STN Ex. 16); Bernhardt Dep., at 126 (STN Ex. 9); 

Monroe Dep., at 337-338, 350-53 (STN Ex. 23).  Similarly, the testimony is uncontroverted 

that Cason, the decision maker for the RFD, had no contacts with the White House about the 

STN petition and knew nothing about any White House meetings or involvement in the 

matter.  Cason Dep., at 55 (STN Ex.16); Bernhardt Dep., at 92 (STN Ex. 9); Norton Dep., at 

86-91 (STN Ex. 3).  There is no evidence of any White House influence in the RFD.   

 The STN makes the specious argument that these various communications violated 

both the acknowledgment regulations and the Court’s scheduling order’s provisions limiting 

communications by the parties.  STN Br., at 32-34.  First, the acknowledgment regulations 

cited by the STN address procedures for submission of comments and evidence by the 

petitioner and interested parties leading up to the issuance of the proposed finding and final 

determination on a petition.  See 25 C.F.R. § 83.10.  Nothing in the regulations addresses or 

prohibits contacts with the Secretary by members of Congress after the issuance of a final 

determination.  The contention that these contacts violate the regulations is completely 

without merit.  Second, the Court’s scheduling order was explicitly addressed only to the land 

claims parties and amici.  To suggest that somehow it extended to members of Congress 

shows just how far the STN have had to reach.  In any event, even if it had, neither the 

                                                 
34 In fact, the STN made a similar inquiry about the post-IBIA remand procedures. R., AC-
V014-D0028, at 4-6.  
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regulations nor the Court’s scheduling order changes the standard that must be satisfied here – 

that is, that the alleged improper contacts actually caused a decision maker to base its decision 

on extraneous factors.  Not only has that standard not been met, the STN’s discovery proves 

the opposite.  

Finally, it is essential to recall that all of these actions took place while the matter was 

pending before the IBIA.  The STN can identify only one minor action directed at the IBIA.  

See STN Br., at 31.  In a February 10, 2005 letter to the Chief Administrative Judge of the 

IBIA, Representatives Johnson, Shays and Simmons inquired of the status of the matter then 

pending before the IBIA, expressing their hope for an impartial review consistent with the 

acknowledgment regulations and their view that the FD was unlawful and erroneous.  Letter 

dated Feb. 10, 2005 from Reps. Johnson, Shays & Simmons (STN Ex. 50).  The letter was not 

served on the parties to the proceedings before the IBIA as required under the applicable 

regulations.   

The IBIA however took appropriate measures to fully resolve any issue with regard to 

this communication.  First, the IBIA’s Chief Administrative Law Judge responded to the 

Congressmen’s request for a report of the actions taken up to that time by providing copies of 

all orders that had been issued and to their question about the schedule for the proceedings.  

Letter of Chief Administrative Judge Linscheid dated Feb. 22, 2005 (STN Ex. 51).  In 

addition, the Chief Administrative Judge noted that the Congressmen’s letter expressed views 

on the merits but was not served on the parties.  Id.   He therefore made the letter part of the 

record, R., IB-V-002-D0009, provided copies of the letter to the parties, R., IB-V002-D0010, 

and by separate order provided the parties with the opportunity to file responses to the letter.  

R., IB-V002-D0011.  The STN in fact filed an extensive response to the Congressmen’s letter.  
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R., IB-V005-D0007.  Thus, any possible prejudice that could have resulted from the 

communication was cured.  See 43 C.F.R. § 4.27(b)(1) (providing that ex parte 

communications on the merits should be made part of the record and parties given an 

opportunity to respond).  In any event, the Congressmen’s letter did not seek to pressure the 

IBIA to consider impermissible extraneous factors, and there is absolutely nothing in the 

IBIA’s decision or the record to suggest that the IBIA’s administrative law judges even 

considered the Congressmen’s letter in making its decision.  See Radio Ass’n, 47 F.3d at 807-

08. 

In sum, although the STN works mightily to provide a long chronology of supposed 

attempts to improperly influence Interior officials, there is no evidence that supports the 

requisite nexus between the alleged improper activity and the decision maker.  All of the 

activity relied on by the STN occurred while the matter was before the IBIA, and there is 

absolutely no evidence of improper influence as to the administrative law judges at the IBIA.  

Moreover, as detailed above, each of the Interior officials testified that they were not 

influenced by any of the congressional hearings, criticisms or other communications.  The 

evidence simply is not there. 

D. The RFD Was Not the Product of Improper Influence. 

 With no meaningful evidence to support its claims of improper influence, the STN is 

left to infer such influence because, in its view, there could be no other possible explanation 

for the result in the RFD.  STN Br., at 35.  Such an inference is utterly baseless.  The 

explanation is obvious:  After the IBIA concluded that state recognition could not be used as 

the BIA had done so in the FD, the RFD was left with finding that state recognition provided 
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no evidence of community and political authority that could fill the extensive gaps in the 

STN’s evidence, and the STN petition had to be denied.   

 The STN begins its chain of unsupportable inferences by asserting that the political 

pressure disappeared once the RFD was issued.  STN Br., at 35.  Actually, all of the activity 

about which the STN complains ended when the IBIA issued its decision vacating the FD.  

Certainly there is nothing strange in that – the IBIA had sustained the Intervenor’s position 

that the FD had wrongly used state recognition.  The call for reform dissipated because it 

appeared that the IBIA had properly corrected the FD’s egregious error. 

 The STN next asserts that the Interior officials and staff that participated in the RFD 

knew about the criticism from the Connecticut congressional delegation and others.  STN Br., 

at 37-39.  First, although there was an awareness of the concerns and controversy, as detailed 

above the testimony of the Interior officials was that the Cason and Fleming knew little if 

anything about the various meetings that the STN points to as reflecting congressional 

interference.  Cason Dep., at 34-36 (STN Ex. 16); Fleming Dep., at 65-67 (STN Ex. 54).  

Second, and more importantly, the testimony is uncontroverted that the criticism did not 

influence the Interior officials in the issuance of the RFD.  Norton Dep., at 112, 183, 261 

(STN Ex. 3); Cason Dep., at 91-92 (STN Ex. 16); Fleming Dep., at 168-75, 190-93 (STN Ex. 

54).  In other words, the STN simply cannot connect the dots.  See Federal Respondents’ & 

Intervenors’ Joint Local Rule 56(a)1 Statement, ¶¶ 35-53, 71-83, 94-104. 

 The STN cites but two insignificant instances that it contends reflect how political 

pressure intruded on the deliberative process.  First, the STN identifies a memo that included 

a recommendation that the BIA file with the IBIA a request for expedited consideration, 

which would be consistent with the urging of the congressional delegation.  STN Br., at 40; 
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STN Ex. 70.  This is hardly evidence of improper influence.  It involved a procedural matter 

and not a substantive decision, did not relate in any fashion to the deliberative process for the 

RFD, and does not reflect that the Interior officials took into consideration some improper 

factor.35      

Second, the STN relies on a “cryptic” note by one of the professional staff about press 

“spin” discussed in a November 18, 2004 meeting with Mike Olsen.  STN Br., at 40.  The 

conclusion that the  agency’s press personnel needed to be apprised of an issue does not in 

any way demonstrate that the agency’s decision were somehow improperly influenced.  At 

most, the notes reflect that that they expected harsh criticism from Attorney General 

Blumenthal once the Supplemental Transmittal was filed.  Moreover, the November 18, 2004 

meeting had followed a previous meeting on November 9, 2004, also reflected in notes by the 

same staff member.  These notes show that staff was wrestling with many questions arising 

from the FD’s incorrect marriage rate analysis, including how to notify the IBIA of the 

departure from past precedent.  STN Ex. 71, at 1-2 (R., BR-V015-D0123).  Taken together, 

rather than demonstrating improper political influence, the notes reflect an informed decision 

based upon staff's obligation to the integrity of the recognition process.   

 The STN is finally left with the make-weight argument that the RFD was 

unprecedented and therefore could only have been the result of something improper.  STN 

Br., at 41-45.  What was unprecedented, however, was the way in which the FD used state 

                                                 
35 Following the submission of the Supplemental Transmittal to the IBIA, Attorney General 
Blumenthal wrote to Secretary Norton, after prior notice to all parties, requesting that the FD 
be withdrawn on the basis of the Supplemental Transmittal.  R., AC-V014-D0055.  That 
request was rejected.  R., AC-V014-D0045.  Instead, the Department made a request for 
expedited consideration by the IBIA.  The Court’s Scheduling Order provided that “any 
person may request the [IBIA] to expedite its consideration of and decision in such 
proceedings.”  Indeed, the STN itself had requested expedited consideration.  STN Answer 
Brief, at 45 (R., V078-D002). 
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recognition and the improper calculation of marriage rates to fill the significant deficiencies in 

the STN’s evidence and the resulting decision of the IBIA to vacate the FD.   

 The RFD was not the anomaly in the difficult history of this matter; the aberration was 

the original FD.  At every critical juncture in the administrative proceedings, including 

reviews by the STN’s own experts, the STN’s acknowledgment petition was viewed as having 

serious insurmountable deficiencies – with the FD as the sole exception.   

• Prior to the STN’s filing in 1994 of its documented petition, STN’s own expert, 
Dr. William A. Starna, a professor of anthropology at the State University of New 
York at Oneonta and a leading proponent and expert on tribal acknowledgment, 
advised in 1989 and 1993 that the STN could not satisfy the acknowledgment 
criteria.  (R., CT-V003-D0004; CT-V003-D0005).  

 
• In 1999, another expert engaged by the STN, Dr. Ann Mullen of Brown 

University, again advised that the STN’s petition was seriously lacking in 
evidence of community and political leadership in the nineteenth and twentieth 
centuries.  (R., CT-V003-D0008). 

 
• On December 5, 2002, then-Assistant Secretary Neal McCaleb issued a proposed 

finding that the STN should be denied federal acknowledgment.  Intervenors’ Ex. 
A.  The PF concluded that the STN had failed to satisfy criteria 83.7(b) (continual 
existence as a distinct community) and 83.7(c) (political authority or influence).   

 
• On January 29, 2004, Principal Deputy Assistant Secretary Aurene Martin issued 

the FD granting federal tribal acknowledgment.  STN Ex. 4.  The reversal from the 
negative proposed finding was achieved by improperly manipulating the evidence 
and significance of the State’s historical relationship with the Schaghticoke and by 
erroneously calculating marriage rates within the group, both in violation of the 
acknowledgment regulations and the BIA’s own precedent.  

 
• The reasoning behind this about-face was revealed in a staff memo to Martin.  

STN Ex. 69.  The so-called “Schaghticoke Briefing Paper” dated January 12, 
2004, prepared by the Office of Federal Acknowledgment (OFA) staff, reveals the 
result-oriented nature of the decision making process.  For example, the memo 
explicitly advised that there was no evidence of political authority for substantial 
periods in the nineteenth and early twentieth centuries.  It further conceded that, if 
existing precedent and interpretations of the regulations were followed, the STN 
petition would have to be denied.  Id. at 1, 3.  Yet, the memo recommended 
granting recognition by departing from prior precedent without offering any 
rationale for doing so other than that is what would be necessary to grant 
recognition to the STN.  Id. at 3. 
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• The Intervenors sought independent review of the FD before the IBIA pursuant to 

25 C.F.R. § 83.11.  The Intervenors presented numerous arguments that the FD 
was seriously flawed and unlawful.  One of the key issues analyzed at length and 
supported by extensive evidence was that the BIA had clearly violated its own 
regulations and prior precedent in calculating marriage rates that served as the 
linchpin for much of the FD.  (R., IB-V003-D0042).  Despite this extensive 
argument and evidence, the STN virtually ignored the issue in its brief to the IBIA.      

 
• The BIA, however, did have a response to the Intervenors’ arguments,   It 

conceded that, as the intervenors-respondents had claimed, it had erroneously 
calculated the group’s marriage rates.  The marriage rate calculations had been a 
key basis for finding that the STN satisfied both the community and political 
authority criteria for a large part of the nineteenth centuries.  STN Ex. 73 (R., IB-
V004-D0004). 

 
• The independent administrative law judges of the IBIA determined that the BIA 

had improperly used evidence of the State’s relationship with the Schaghticoke to 
make up for massive deficiencies in the evidence of the continuous existence of a 
distinct community and of the continuous exercise of political authority as required 
under mandatory criteria 83.7(b) and (c).  41 IBIA 30 (May 12, 2005) (STN Ex. 
112).  Specifically, consistent with the regulations and precedent, the IBIA held 
that the State’s purported “implicit” recognition of the STN “is not reliable or 
probative evidence for demonstrating the actual existence of community or 
political influence or authority within that group.”  Id. at 34 (emphasis added) 
(following its decision issued the same day in In re Historical Eastern Pequot 
Tribe, 41 IBIA 1 (May 12, 2005) (STN Ex. 113).  The IBIA vacated the original 
final determination and remanded it for reconsideration to the BIA. 

 
• On remand, the BIA issued the RFD declining to acknowledge the STN.  (STN Ex. 

1).  Bereft of the improper reliance on the State’s relationship and the erroneously 
calculated marriage rates, the STN lacked evidence of community existence and 
political authority as required by the regulations for most of the nineteenth and 
twentieth centuries.  Id. at 41, 44-45, 59-60. 

 
Three critical facts can be drawn from this chronology.  First, it was the original FD, 

not the RFD, that was the aberration in the process.  Every other decision point concluded that 

the STN petition was deficient. Second, the key decision that concluded that the BIA had 

improperly misused the evidence of the State’s relationship was made by the independent 

IBIA.  Once the IBIA held that the State’s relationship could not be used as a substitute for 

evidence of community and political authority, the inevitable result was clear.  As the BIA 

 94

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 98 of 105



concluded on remand, absent the improper use of the State’s relationship and the erroneous 

marriage calculations, the STN could not satisfy the acknowledgment criteria for most of the 

last two centuries.  RFD, at 41-45, 59-60 (STN Ex. 1). 

 Third, the Interior Department’s actions in submitting to the IBIA the “Supplemental 

Transmittal” and admitting the errors in the marriage calculations were neither inexplicable 

nor improper.  As the Intervenors argued to the IBIA (R., IB-V003-D0042, at 92-106), and as 

both the IBIA and the RFD concluded thereafter, the marriage analysis in the FD was 

inconsistent with prior precedent. Indeed, the Supplemental Transmittal itself explained the 

reason for the unusual filing – the methodology used in the original final determination to 

calculate marriage rates was inconsistent with prior precedent and there was no explanation 

offered for that departure.  Supp. Tran. (STN Ex. 73).  Moreover, the record clearly reflects 

that BIA staff came to recognize that, as the Intervenors had argued in their brief to the IBIA, 

the marriage calculations were in error, and that staff was concerned about how best to raise 

the matter with the BIA.  Intervenors’ Ex. K (R., AC-V015-D0005; AC-V014-D0062; BR-

V014-V0008; BR-V014-D0009; BR-V014-D0050; BR-V014-D0064.)  As early as May, 

2004, and clearly in August, 2004, BIA staff were attempting to determine whether the 

marriage rate analysis in the original final determination was inconsistent with prior 

precedent, as the Intervenors argued.  Id.  By November, 2004, the BIA staff were evaluating 

how to inform the IBIA of the material errors made in the marriage rate calculations, taking 

into consideration (1) how to ensure the credibility of the acknowledgment process in light of 

the errors, and (2) how to properly evaluate and provide technical assistance in other pending 

acknowledgment petitions.  Intervenors’ Ex. K (R., AC-V014-D0062; BR-V015-D0123.)   
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 Despite this extensive documentation of the BIA staff’s review and concerns leading 

to the Supplemental Transmittal, there is no evidence from which one could reasonably infer 

that the BIA was influenced by any improper actions in deciding to file the Supplemental 

Transmittal with the IBIA.  The actions taken to correct the erroneous marriage analysis were 

entirely consistent with and justified by proper administrative procedure and the governing 

law. 

 The STN asserts that the reconsideration of the marriage rate issue, and specifically, 

the filing of the Supplemental Transmission with the IBIA, was the result of "months of ex 

parte meetings and intense political pressure by the Tribe's opponents"  STN Br., at 42.  The 

only document identified to support this claim is a January 6, 2004 letter referenced in 

Appendix A to the STN Brief.  This letter was allegedly sent by Senator Dodd and other 

members of the Connecticut Congressional Delegation to Secretary Norton and purportedly 

included an issue paper entitled "Abuses of Acknowledgment Process in Connecticut - 

Schaghticoke Petition."  The STN claims that this letter constituted an ex parte contact that 

"identified the alleged 'errors' in the STN's marriage rate calculation that the BIA would later 

describe in the supplemental transmission."36  STN Br., Ex. A, entry for Jan. 6, 2004.  The 

STN has not submitted this letter as an exhibit, and it is not contained in the administrative 

record.  Moreover, at her deposition, Secretary Norton was asked about an unsigned letter 

dated January 6, 2004 purportedly sent by Senator Dodd and other members of the 

Connecticut Congressional Delegation.  Secretary Norton testified that she did not recall ever 

seeing the unsigned letter or its purported enclosure as those documents were not stamped as 

                                                 
36 Based upon its date, this letter and its enclosure predated the issuance of the FD by about 
three weeks, and predated the Intervenors' Request for Reconsideration by five months. 
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"received" by the Department of Interior in accordance with its standard practice.  Norton 

Dep., at 69-76 (STN Ex. 3).37

 Contrary to the STN’s  assertion, the marriage rate issue did not appear out of the blue.  

Nor was it raised in the Supplemental Transmittal for the first time in some calculated effort 

to deprive it of an opportunity to address the issue.  The erroneous marriage rate analysis was 

a central part of the Intervenors’ request for reconsideration before the IBIA.  (R., IB-V003-

D0042, at 92-106).  The STN chose to respond rather perfunctorily to the Intervenors’ claims 

before the IBIA.  (R., IB-V004-D0007, at 18-21 (STN Answering Brief)).  Moreover, the 

STN had a full opportunity to present new evidence and argument on the marriage rate issue 

before the issuance of the RFD.  (R., SN-V085-D0001 to –D0015).  The assertion that the 

Supplemental Transmittal was somehow sprung upon them and precluded them from 

addressing the marriage rate issue is utterly baseless.  Simply put, the Intervenors made a 

clear and convincing showing of error, and the STN failed to refute it. 

 There was no abrupt change in position reflected in the RFD that can only be 

explained by some “external stimuli.”  STN Br., at 42. Instead, as the record reveals, it was 

the FD, and its improper reliance on state recognition, that was the aberration.  The error was 

subsequently recognized by OFA, and the IBIA permitted the error to be addressed and 

corrected.  The RFD merely applied the acknowledgment regulations in a proper fashion, and 

                                                 
37 The STN also relies on the declaration of former Interior official, Aurene M. Martin.  STN 
Ex. 75.  Martin asserts that prior to issuance of the FD, no party presented any information to 
the OFA to suggest that there was a significant issue with regard to the STN marriage rates.  
That is true for the simple reason that the STN submitted its "endogamy" analysis to the OFA 
at a point in the proceeding when further comment was foreclosed to other parties.  In any 
event, Martin’s declaration cannot substitute for the explanation offered by the agency itself.  
See Motor Vehicle Mfrs. Ass’n v. State Farms Mut. Auto Ins. Co., 463 U.S. 29, 50 (1983); 
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 419 (1977).  
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concluded, on the basis of the record evidence, that the STN did not satisfy the mandatory 

criteria for federal tribal acknowledgment.  

The FD sparked a definite controversy.  That controversy was largely fueled by the 

deeply troubling manipulation of the evidence by the BIA and regulatory standards as 

revealed most clearly in the OFA briefing paper.  The controversy and concern that followed 

was well-founded.  The resulting calls for reform and criticism of the FD do not constitute 

impermissible influence and do not serve as a basis for setting aside the RFD.  Instead, the 

denial of federal acknowledgment must be affirmed. 

IX. THE COURT SHOULD DEFER THE QUESTION OF REMEDY FOR 
FURTHER BRIEFING IF IT CONCLUDES THAT THE STN HAS 
PREVAILED ON ITS CLAIMS. 

 
 Should the Court conclude that the STN has prevailed on some or all of its claims and 

is entitled to relief, the Intervenors respectfully suggest that the question of what form of 

relief the STN might be entitled to should be deferred for further briefing by the parties.  First, 

what particular relief or remedy is appropriate will almost certainly depend not only what 

claims the STN prevails on but also the Court’s rationale.   

Second, the STN has asserted that it would be entitled to some extraordinary forms of 

relief, ranging from to imposing procedures on remand that are not contemplated in the 

acknowledgment regulations to an outright reinstatement of the FD without any form of 

remand.  See STN Br., at 109-10.  For the latter in particular, the STN offers no authority, and 

conveniently forget that the FD was vacated by the IBIA, a decision it does not contest.  As a 

general proposition, the APA precludes a reviewing court from ordering an agency to reach a 

particular result.  Where a reviewing court concludes that an agency decision must be set 

aside, a “‘judicial judgment cannot be made to do service for an administrative judgment.’”  
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Gonzalez v. Thomas, 547 U.S. 183, 186 (2006) (quoting SEC v. Chenery Corp, 318 U.S. 80, 

88 (1943)).  “Rather, ‘the proper course, except in rare circumstances, is to remand to the 

agency for additional investigation or explanation.’”  INS v. Orlando Ventura, 537 U.S. 12, 16 

(2002) (quoting Florida Light & Power Co. v. Lorion, 470 U.S. 729, 744 (1985)). 

Therefore, because what remedy may be appropriate for one or another of the STN’s 

claims raises a host of issues that deserve more thorough analysis, those questions should be 

postponed for further briefing if necessary. 

X.  CONCLUSION
 
 For the foregoing reasons, the court should grant the cross motion for summary 

judgment of the Intervenors-Respondents, and deny the petitioner’s motion for summary 

judgment. 

 
INTERVENORS-RESPONDENTS, 
 
STATE OF CONECTICUT 
 
 
 

By: U/s/ Richard BlumenthalU_______ 
Richard Blumenthal (#ct05924) 
Attorney General 
Mark F. Kohler (#ct 02272) 
Susan Quinn Cobb (#ct 03850)  
Robert J. Deichert (ct24956)  
Assistant Attorneys General 
Office of the Attorney General 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141-0120 
(860)808-5270 
(860)808-5385(fax) 
HTUmark.kohler@po.state.ct.usUTH 

HTUsusan.cobb@po.state.ct.usUTH 

 

 99

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 103 of 105

mailto:mark.kohler@po.state.ct.us
mailto:susan.cobb@po.state.ct.us


 
KENT SCHOOL CORPORATION 
 
 

By: U/s/ David J. Elliott____________ 
 David J. Elliott (ct04301) 
 Day Pitney LLP 

242 Trumbull Street 
Hartford, CT 06103-1212 
(860)275-1096 
(860)881-2447 (fax) 
HTUdjelliott@dbh.comUTH 

 
 
 
THE CONNECTICUT LIGHT AND 
POWER COMPANY 
 
 

By: U/s/  Richard L. Street   U 

Richard L. Street (ct13658) 
Carmody & Torrance 
501 Leavenworth Street 
P.O. Box 1110 
Waterbury, CT 06721-1110 
(203)573-1200 
HTUrstreet@carmodylaw.comUTH 

 
 
 
TOWN OF KENT 
 
 

By: U/s/  Jeffrey B. Sienkiewicz   
Jeffrey B. Sienkiewicz (ct06371) 
Sienkiewicz & McKenna PC 
9 South Main Street 
PO Box 786 
New Milford, CT 06776-0786 
(860)354-1583 
(860)355-4439 
HTUnm4jds@aol.comUTH 

 100

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 104 of 105

mailto:djelliott@dbh.com
mailto:rstreet@carmodylaw.com
mailto:nm4jds@aol.com


UCERTIFICATE OF SERVICE 
 

This certifies that a copy of the foregoing Memorandum of Law in Support of the 
Cross Motion for Summary Judgment of the Intervenors-Respondents and in Opposition to 
the Petitioner’s Motion for Summary Judgment was electronically filed on this 8th day of 
November, 2007, with notice of this filing served by email to all parties by operation of the 
Court’s electronic filing system or by mail to anyone unable to accept electronic filing.  
Parties may access this filing through the Court’s CM/ECF System. 

 
 
 
      U/s/ Mark F. Kohler____________ 

Mark F. Kohler (#ct 02272) 
Assistant Attorney General 
Office of the Attorney General 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141-0120 
(860)808-5270 
(860)808-5385(fax) 
HTUmark.kohler@po.state.ct.usUTH 

 
 

 101

Case 3:06-cv-00081-PCD     Document 175      Filed 11/08/2007     Page 105 of 105

mailto:mark.kohler@po.state.ct.us

