
 
 

9th Cir. No. 12-15817 

 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
 

REDDING RANCHERIA, 
       Plaintiff-Appellant 

 
v. 
 

KENNETH SALAZAR, in his official capacity as Secretary of the 
Department of the Interior; DEL LAVERDURE, in his official capacity 

as Acting Assistant Secretary – Indian Affairs, 
       Defendants-Appellees 
 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

 
 

ANSWERING BRIEF OF FEDERAL APPELLEES 

 
 

IGNACIA S. MORENO 
Assistant Attorney General 

 
MATTHEW MARINELLI 
LANE N. MCFADDEN 
Attorneys 
United States Department of Justice 
Environment & Natural Resources Division 
PO Box 7415, Ben Franklin Station 
Washington, DC 20044 
(202) 353-9022 
lane.mcfadden@usdoj.gov 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 1 of 65



i 
 

TABLE OF CONTENTS 
 

JURISDICTIONAL STATEMENT ................................................................................... 1 
 
STATEMENT OF THE ISSUES  ...................................................................................... 1 
 
STTMENT OF THE CASE ................................................................................................ 3 
 
STATEMENT OF THE FACTS ........................................................................................ 6 
 
I. Statutory and Regulatory Background ...................................................................... 6 
 
 A. IGRA and the restored lands exception ....................................................... 6 
 
 B. The Secretarial determination provision ....................................................... 7 
 
 C. The Part 292 regulations ................................................................................. 8 
 
  1. The regulations underwent extensive notice and  
   comment. .............................................................................................. 8 
 
 2. The Part 292 regulations interpret ambiguous  
  statutory terminology. .......................................................................... 9 
 
II.  The Redding Rancheria’s request to take newly-acquired  
  lands into trust for gaming. .......................................................................... 11 
 
  A. The Redding Rancheria is a “restored tribe” for purpose  
   of the restored lands exception. ....................................................... 11 
 
  B. The Redding Rancheria submitted a number of previous 
   land-into-trust requests. .................................................................... 12 
 
  C. The Redding Rancheria requested that Interior take the  
   Strawberry Fields and Adjacent 80 Acres parcels into  
   trust for gaming purposes. ................................................................ 13 
 
  D. Interior denied the Tribe’s request. ................................................. 14 
 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 2 of 65



ii 
 

SUMMARY OF ARGUMENT ......................................................................................... 16 
 
ARGUMENT ....................................................................................................................... 19 
 
 I.  Standard of Review  ........................................................................... 19 
 
 II.  This Court must defer to the Secretary of the Interior’s   
   permissible construction of IGRA. ................................................. 19 
 
  A. Both “restoration of lands” and “restored to Federal recognition” 
   are ambiguous statutory terms subject to interpretation............... 20 
 
  B. This Court’s controlling precedent requires that this Court  
   grant Chevron deference to the Secretary’s interpretation  
   of “restoration of lands.” .................................................................. 22 
 
 III. The Secretary’s interpretation of the phrase “restoration of lands” 
  is a permissible construction of the statute. ............................................... 26 
 
  A. The Tribe “plain meaning” argument does not demonstrate  
   that the regulatory provisions are arbitrary or capricious. ............ 32 
 
  1. The Grand Traverse cases did not interpret the  
   phrase “restoration of lands.” .......................................................... 32 
 
  2. The Secretary considered and addressed the  
   Grand Traverse cases when promulgating the  
   Part 292 regulations. .......................................................................... 34 
 
  B. The regulatory provisions do not render two of IGRA’s 
   exceptions “mutually exclusive.”...................................................... 36 
 
IV. The Indian canon of construction relied on by the Tribe cannot  
  be applied in this case. .................................................................................. 38 
 
  A. The Tribe never proffers an alternative definition of “restoration 
   of  lands.” ............................................................................................ 39  
 
  B. This case presents no opportunity for the application of the  
   Indian canon of liberal construction of ambiguous terms in favor  
   of Indians. ........................................................................................    40 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 3 of 65



iii 
 

 
  C. No inter-circuit conflict requires reversal in this case. .................. 47 
 
V.  The Secretary’s application of the Part 292 regulations to the  
  Redding Rancheria was not arbitrary or capricious.  ................................ 49 
 
VI. The United States did not violate any fiduciary duty. ........................................... 51 
 
CONCLUSION ................................................................................................................... 53 
 
 

  

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 4 of 65



iv 
 

TABLE OF AUTHORITIES 

CASES: 

Alaska Pacific Fisheries v. United States,  
 248 U.S. 78 (1918) ...................................................................................................... 40, 42 

Albuquerque Indian Rights v. Lujan,  
 930 F.2d 49 (D.C. Cir. 1991) .......................................................................................... 49 

Artichoke Joe's California Grand Casino v. Norton,  
 353 F.3d 712 (9th Cir. 2003) ............................................................................... 25, 26, 42 

Assiniboine & Sioux Tribes v. Nordwick,  
 378 F.2d 426 (1967) ......................................................................................................... 23 

Carpenter v. Shaw,  
 280 U.S. 363 (1930) .......................................................................................................... 42 

Center for Biological Diversity v. Salazar,  
 __ F.3d __, 2012 WL 3570667 (9th Cir. Aug. 21, 2012) ............................................. 22 

Chevron U.S.A., Inc. v. Natural Resources Def. Council,  
 467 U.S. 837 (1984) ....................................... 5, 16, 19, 20, 22, 24, 25, 26, 38, 47, 48, 49 

Choate v. Trapp,  
 224 U.S. 665 (1912) .............................................................................................. 40, 41, 42 

City of Roseville v. Norton,  
 348 F.3d 1020 (D.C. Cir. 2003) ..................................................................... 7, 32, 43, 45 

Confederated Tribes of Coos v. Babbitt,  
 116 F.Supp.2d 155 (D.D.C. 2000) ................................................................................. 21 

County of Yakima v. Confederated Tribes and Bands of Yakima Indian Nation,  
 502 U.S. 251 (1992) ............................................................................................................ 7 

Florida Power & Light Co. v. Lorion,  
 470 U.S. 729 (1985) .......................................................................................................... 46 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 5 of 65



v 
 

Grand Traverse Band of Ottawa and Chippewa Indians v. United States Attorney for the Western 
District of Michigan, 46 F.Supp.2d 689 (W.D. Mich. 1999) ........................ 21, 32, 34, 35 

 
Grand Traverse Band of Ottawa and Chippewa Indians v. United States Attorney for the Western 

District of Michigan,  
 198 F.Supp.2d 920 (W.D. Mich. 2002) .............................................................. 33, 35, 36 

Haynes v. United States,  
 891 F.2d 235 (9th Cir. 1985) ..................................................................................... 23, 25 

Karuk Tribe of California v. United States Dept. of Agriculture Forest Service,  
 681 F.3d 1006 (9th Cir. 2012) (en banc) .......................................................................... 19 

Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. United States,  
 259 F.Supp. 2d 783 (W.D. Wis. 2003) ........................................................................... 52 

Lands Council v. Powell,  
 395 F.3d 1019 (9th Cir. 2005) ......................................................................................... 19 

MacClarence v. United States Environmental Protection Agency,  
 596 F.3d 1123 (9th Cir. 2010) ......................................................................................... 19 

Minnesota v. Hitchcock,  
 185 U.S. 373 (1902) .......................................................................................................... 42 

Montana v. Blackfeet Tribe of Indians,  
 471 U.S. 759 (1985) ...................................................................... 5, 25, 40, 41, 42, 44, 48 

Morton v. Mancari,  
 417 U.S. 535 (1974) .......................................................................................................... 41 

Muscogee (Creek) Nation v. Hodel,  
 851 F.2d 1439 (D.C. Cir. 1988) .......................................................................... 47, 48, 49 

Nat'l Cable & Telecomm. Ass'n v. Brand X Internet Service,  
 545 U.S. 967 (2005) .......................................................................................................... 22 

Navajo Nation v. Department of Health and Human Services,  
 325 F.3d 1133 (9th Cir. 2003) (en banc) .................................................................... 24, 25 

Nebraska ex rel. Bruning v. United States Dept. of the Interior,  

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 6 of 65



vi 
 

 625 F.3d 501 (8th Cir. 2010) ........................................................................................... 35 

Oregon v. Norton,  
 271 F.Supp.2d 1270 (D.Or. 2003).................................................................................. 21 

Ramah Navajo Chapter v. Lujan,  
 112 F.3d 1455 (10th Cir. 1997) ........................................................................... 47, 48, 49 

Ranchers Cattlemen Action Legal Fund United Stockgrowers of America v. United States Dept. of 
Agriculture, 499 F.3d 1108 (9th Cir. 2007) ..................................................................... 46 

 
Seminole Tribe of Florida v. State of Florida,  
 11 F.3d 1016 (11th Cir. 1994) ........................................................................................... 6 

Shields v. United States,  
 698 F.2d 987 (9th Cir. 1983) ..................................................................................... 23, 24 

Sokaogon Chippewa Community v. Babbitt,  
 214 F.3d 941 (7th Cir. 2000) ........................................................................................... 45 

Russell County Sportsmen v. United States Dept. of Agriculture Forest Service,  
 668 F.3d 1037 (9th Cir. 2011), cert. denied, 132 S. Ct. 2439 (2012) .............................. 19 

United States v. Borden Co.,  
 308 U.S. 18 (1939) ............................................................................................................ 41 

United States v. Jicarilla Apache Nation,  
 131 S.Ct. 2313 (2011) ....................................................................................................... 52 

United States v. Mead Corp.,  
 533 U.S. 218 (2000) .......................................................................................................... 20 

United States v. Navajo Nation,  
 556 U.S. 287, 129 S.Ct. 1547 (2009) .............................................................................. 52 

United States v. Winans,  
 198 U.S. 371 (1905) .......................................................................................................... 42 

Williams v. Babbitt,  
 115 F.3d 657 (9th Cir. 1997) ........................................................................ 17, 23, 24, 49 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 7 of 65



vii 
 

Winters v. United States,  
 207 U.S. 564 (1908) .......................................................................................................... 40 

Worcester v. Georgia,  
 31 U.S. (6 Pet.) 515 (1832) ........................................................................................ 40, 42 
 
STATUTES: 
 
5 U.S.C. § 301 .......................................................................................................................... 4 

Administrative Procedure Act (“APA”), 
 5 U.S.C. § 701 ..................................................................................................................... 1 

25 U.S.C. §§ 2 & 9 .................................................................................................................. 4 

Indian Reorganization Act 1934, 
 25 U.S.C. § 461 et seq., 48 Stat. 984 ................................................................................ 44 
 25 U.S.C. § 465 ................................................................................................................... 6 
 25 U.S.C. § 476(f) ............................................................................................................. 44 
 
Indian Gaming Regulatory Act ("IGRA"), 
 25 U.S.C. § 2701(3) ............................................................................................................ 6 
 25 U.S.C. § 2703(4)(A) ....................................................................................................... 6 
 25 U.S.C. § 2703(4)(B) ....................................................................................................... 6 
 25 U.S.C. § 2710(d)(1)(B) ................................................................................................ 25 
 25 U.S.C. § 2719 ......................................................................... 7, 8, 9, 23, 32, 37, 38, 46 
 25 U.S.C. § 2719(a) ................................................................................... 2, 38, 43, 38, 43 
 25 U.S.C. § 2719(a)(1) ........................................................................................................ 7 
 25 U.S.C. § 2719(a)(1)(B) ................................................................................................ 37 
 25 U.S.C. § 2719(b)(1)(A) .................................................................................................. 8 
 25 U.S.C. § 2719(b)(1)(B)(ii) ........................................................................................... 33 
 25 U.S.C. § 2719(b)(1)(B)(iii) .......................................... 2, 3, 7, 9, 20, 21, 32, 33, 37, 39 
 25 U.S.C. § 2719(c) ............................................................................................................ 4 
 
28 U.S.C. § 1291 ..................................................................................................................... 1 

 28 U.S.C. § 1331 ................................................................................................................. 1 
 28 U.S.C. § 1332 ................................................................................................................. 1 

 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 8 of 65



viii 
 

RULES and REGULATIONS: 

Fed. R. App. P. 4(a)(1)(B) ...................................................................................................... 1 

25 C.F.R. 83.8 ........................................................................................................................ 36 

25 C.F.R. §§ 202.11-202.12.................................................................................................. 50 

 Part 292 .............................................................. 2, 3, 9, 20, 23, 30, 36, 37, 38, 39, 43, 44 
 25 C.F.R. § 292.2 .................................................................................................... 9, 10, 12 
 25 C.F.R. § 292.7 ................................................................................................................ 9 
 25 C.F.R. §§ 292.7(a)-(d) ................................................................................................. 10 
 25 C.F.R. § 292.9 ................................................................................................................ 4 
 25 C.F.R. § 292.11 ............................................................................................................ 10 
 25 C.F.R. § 292.11(c) ....................................................................................................... 10 
 25 C.F.R. § 292.12 ...................................................................................................... 10, 11 
 25 C.F.R. § 292.12(a) ................................................................................ 3, 11, 28, 29, 36 
 25 C.F.R. § 292.12(b) ....................................................................................................... 11 
 25 C.F.R. § 292.12(c) .......................................................................... 3, 11, 28, 29, 35, 36 
 25 C.F.R. § 292.12(c)(1) .................................................................. 2, 3, 11, 15, 18, 27, 29 
 25 C.F.R. § 292.12(c)(2) ............................................... 2, 3, 11, 15, 18, 27, 29, 30, 50, 51 
 
Gaming on Trust Lands Acquired After October 17, 1988,  
 71 Fed. Reg. 58,769 (Oct. 5, 2006) .................................................................................. 9 
 73 Fed. Reg. 29,354 (May 20, 2008) ........................................... 9, 10, 23, 29, 30, 31, 35 

LEGISLATIVE HISTORY: 
 
 S. Rep. No. 99-493 (1986) ............................................................................................... 37 

 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 9 of 65



1 
 

JURISDICTIONAL STATEMENT 
  

 Appellant Redding Rancheria (the “Tribe”) sued the Secretary and Assistant 

Secretary of the United States Department of the Interior, pursuant to the 

Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701 et seq, challenging Interior’s 

decision that certain parcels of land owned by the Tribe would not be eligible for 

gaming were the United States to take that land into trust for the Tribe. The United 

States District Court for the Northern District of California had jurisdiction over the 

Tribe’s complaint pursuant to 28 U.S.C. § 1331 (federal question) and § 1362 (granting 

original jurisdiction to district courts for any federal question raised by an Indian 

Tribe). The district court entered summary judgment for the Federal Appellees on all 

claims on February 16, 2012. ER 1.1 The Tribe filed a timely notice of appeal on April 

10, 2012. Fed. R. App. P. 4(a)(1)(B) (notice of appeal is timely within 60 days of 

judgment when United States is a party). This Court has jurisdiction over this final 

judgment of a district court pursuant to 28 U.S.C. § 1291. 

 

STATEMENT OF THE ISSUES 
 

 On December 22, 2010, the Assistant Secretary of the Interior sent a letter to 

the Tribe explaining Interior’s final determination that it would not take certain 

parcels of land into trust for the Tribe for gaming purposes. ER 268. As a general 

                                           
1 The Excerpts of Record accompanying the Brief of Appellant are referred to herein 
as “ER.” The Appellees’ Supplemental Excerpts of Record are designated “SER.” 
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rule, tribes are prohibited by the Indian Gaming Regulatory Act (“IGRA”) from 

gaming on lands acquired after October 17, 1988. 25 U.S.C. § 2719(a). In this case, 

Interior determined that the “restored lands exception” to that general prohibition did 

not apply. 25 U.S.C. § 2719(b)(1)(B)(iii). Interior relied in part on regulations 

promulgated by the Secretary of the Interior in 2008, which clarify and interpret the 

restored lands exception. 25 C.F.R. Part 292. Those regulations provide that a tribe 

may conduct a gaming operation under this exception if the tribe’s request to take 

lands into trust is the first such request after the tribe is “restored to Federal 

recognition,” 25 C.F.R. § 292.12(c)(1), or if the tribe’s request is submitted within 25 

years of its restoration and the tribe is not already gaming on other lands. 25 C.F.R. 

§ 292.12(c)(2). 

 The issues presented on appeal are: 

 1. Whether the Secretary of the Interior’s interpretation of the restored 

lands exception of IGRA, as promulgated by regulations, is a permissible construction 

of the statutory provision that contains ambiguous and undefined terms? 

 2. Whether the Secretary of the Interior was arbitrary or capricious in his 

denial of the Redding Rancheria’s request for specific lands to be taken into trust for 

gaming purposes under the restored lands exception? 
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STATEMENT OF THE CASE 
 

 The Redding Rancheria was restored to Federal recognition in 1984. Since 

then, Interior has taken several parcels of land into trust status on behalf of the Tribe, 

and the Tribe has operated a casino on some of those parcels since 1999. In 2003, the 

Tribe asked Interior to take another parcel of land into trust for gaming purposes. 

Interior denied the request because the new lands are not lands “taken into trust as 

part of . . . the restoration of lands for an Indian tribe that is restored to Federal 

recognition” under IGRA. 25 U.S.C. § 2719(b)(1)(B)(iii). Those lands lack the 

necessary “temporal connection” to the Tribe’s restoration because they are neither 

the first lands acquired by the Tribe after its restoration nor the first lands on which 

the Tribe intends to engage in gaming activity. 25 C.F.R. §§ 292.12(c)(1)-(2); ER 274-

75.  

 Shortly after receiving the adverse decision from Interior, the Tribe filed suit in 

the Northern District of California. ER 313. The Complaint seeks an array of 

injunctive and declaratory relief. The Tribe first argued that Congress had delegated 

no authority in IGRA to the Secretary to promulgate the Part 292 regulations, instead 

granting that authority only to the National Indian Gaming Commission (“NIGC”). 

ER 319. The Tribe next argued that the Part 292 regulations were arbitrary or 

capricious, as applied to the Tribe, for two reasons: 1) because 25 C.F.R. § 292.12(c) 

“imposes conditions for the restored lands determination that Congress never 
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intended and conflicts with judicial interpretations of the IGRA;” and 2) because the 

Tribe alleged that the regulations could be read to make two independent provisions 

of IGRA “mutually exclusive” in a manner not intended by Congress. ER 320-323. 

The Tribe further argued that Interior’s December 22, 2010 decision was arbitrary or 

capricious because it relies on invalid regulations and failed to address an alternative 

argument of the Tribe. ER 323-325. Finally, the Tribe argued that because the 

Secretary did not “construe the meaning of the phrase ‘newly acquired lands’ [as 

defined in 25 C.F.R. § 292.9] broadly, as the Tribe understands that phrase,” this 

interpretation “constitutes a direct breach of the United States government’s trust 

duty owed to the Tribe.” ER 325. 

 The parties filed cross-motions for summary judgment, and the district court 

granted summary judgment to the United States on all claims. ER 1. The district court 

first found that the Secretary possessed the requisite authority to promulgate the Part 

292 regulations. ER 14-15 (citing, inter alia, 5 U.S.C. § 301; 25 U.S.C. §§ 2 & 9; 25 

U.S.C. § 2719(c)).  

 Turning to the substance of the regulations, the district court upheld them as a 

permissible interpretation of ambiguous terms found in the IGRA. ER 20-23. The 

court held that the phrase “restoration of lands,” as used in the statute’s “restored 

lands exception,” is undefined and susceptible to multiple interpretations. ER 20-21. 

Furthermore, IGRA does not provide a clear explanation of which lands are 

encompassed by the provision, and it is therefore ambiguous. ER 21. The district 
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court held that it must defer to Interior’s interpretation of these ambiguous terms, 

applying Chevron U.S.A., Inc. v. Natural Resources Def. Council, 467 U.S. 837, 843 (1984). 

ER 21. The Tribe argued that the district court should instead apply the “Indian 

canon of statutory construction” that counsels that “statutes are to be construed 

liberally in favor of the Indians, with ambiguous provisions interpreted to their 

benefit.” ER 13 (quoting Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985)). 

The district court declined, for the simple reason that “the ambiguity of the Restored 

Lands Exception does not lead to one potential reading that benefits Indians and 

another potential reading that does not.” ER 21. The court held that the regulations 

were a permissible construction of the statute, deserved the high level of deference 

required by Chevron, and were not arbitrary or capricious. ER 26-28. 

 The district court also found that Interior’s application of the Part 292 

regulations in this particular case was not arbitrary or capricious. ER 30. The court 

found that the decision letter did not fail to address the Tribe’s alternative arguments 

– rather, the letter explained why addressing those arguments was unnecessary 

because they could not change the outcome. ER 31. The court explained that “[t]he 

Tribe’s real objection to the Decision appears to be not how Interior applied the 

Regulations but rather that Interior applied them at all.” Id. Finally, the district court 

held that the United States had not breached any fiduciary duty to the Tribe.  

 The district court entered judgment for the United States, and the Tribe 

appealed. ER 35. 
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STATEMENT OF THE FACTS 
 

I. Statutory and Regulatory Background 
 

A. IGRA and the restored lands exception 
 

 Congress enacted IGRA in 1988 to provide a statutory basis for the operation 

and regulation of Indian gaming, finding that existing federal law did not “provide 

clear standards or regulations for the conduct of gaming on Indian lands,” 25 U.S.C. 

§ 2701(3).  See, e.g., Seminole Tribe of Florida v. State of Florida, 11 F.3d 1016, 1019 (11th 

Cir. 1994) (“In an attempt to supply some much needed regulation, and after 

contentious debate concerning the appropriate state role in the regulation of Indian 

gaming, Congress enacted the [IGRA].”).     

 IGRA regulates gaming conducted on “Indian lands,” which includes both 

lands that are part of a tribe’s reservation, 25 U.S.C. § 2703(4)(A), and lands held in 

trust by the United States on behalf of an Indian tribe or individual. Id. § 2703(4)(B). 

The general authority to take land into trust long predates IGRA, and is found in the 

Indian Reorganization Act, enacted in 1934. 25 U.S.C. §§ 465, 467. The Indian 

Reorganization Act authorizes the Secretary of the Interior to take land into trust “for 

the purpose of providing land for Indians,” 25 U.S.C. § 465, and to declare and add to 

reservations. Id. § 467.  

As a general matter, IGRA prohibits gaming activities conducted on Indian 

lands that are taken into trust after the date of IGRA’s passage (October 17, 1988). 25 
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U.S.C. § 2719. However, several exceptions apply. For example, the prohibition on 

gaming on these “later-acquired lands” does not apply if those lands are “located 

within or contiguous to the boundaries of the reservation of the Indian tribe” as of 

IGRA’s passage date. 25 U.S.C. § 2719(a)(1).  

But some tribes did not have a reservation on that date. ER 7 (citing City of 

Roseville v. Norton, 348 F.3d 1020, 1022 (D.C. Cir. 2003); County of Yakima v. Confederated 

Tribes and Bands of Yakima Indian Nation, 502 U.S. 251, 253-54 (1992)). In order to 

protect the interests of these tribes, while balancing them against the interests of the 

more established tribes, see City of Roseville, 348 F.3d at 1030, Congress included the 

“restored lands exception” to the general prohibition on gaming on later-acquired 

lands. This particular provision is the focus of this appeal. It provides that the general 

prohibition on gaming on later-acquired lands does not apply when “lands are taken 

into trust as part of . . . the restoration of lands for an Indian tribe that is restored to 

Federal recognition.” 25 U.S.C. § 2719(b)(1)(B)(iii). However, IGRA provides no 

definition of “restoration of lands,” nor does it provide any mechanisms by which the 

Secretary might “restore” lands to an Indian tribe. 

 

B. The Secretarial determination provision 
 

 In addition to these exceptions (and others) established in IGRA Section 2719, 

Congress provided a general, catch-all provision that could permit any tribe to game 
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on lands taken into trust after October 17, 1988. This process, known as a “Secretarial 

determination,” permits a tribe to engage in gaming on a particular parcel of later-

acquired lands if the Secretary finds that gaming would “be in the best interest of the 

Indian tribe and its members, and would not be detrimental to the surrounding 

community.” 25 U.S.C. § 2719(b)(1)(A). The Governor of the State in which gaming 

will occur must concur in the Secretary’s determination. Id. The Redding Rancheria 

has not sought a Secretarial Determination for the properties at issue in this case, but 

other tribes in California have done so successfully and received the Governor’s 

concurrence. 

 

C. The Part 292 regulations 
 

1. The regulations underwent extensive notice and 
comment. 

 

 For many years, Interior implemented the restored lands exception on a case-

by-case basis. In March 2006, the Secretary notified Tribal governments that Interior 

intended to propose new regulations that would provide procedures and additional 

clarity for all of the exceptions found in 25 U.S.C. § 2719. SER 18-20. The Secretary 

provided a draft of the proposed regulations and sought comment both by letter and 

at four public meetings across the country. SER 19. The administrative record in this 

case contains 74 letters, presentations, and policy papers providing extensive Tribal 

comments on these draft regulations even before they were published for public 
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comment several months later. See SER 1-17 [Index to the administrative record]. The 

Redding Rancheria was among these commenters. SER 21-22. Interior began the 

formal notice and comment period on the new Part 292 regulations on October 5, 

2006. Gaming on Trust Lands Acquired After October 17, 1988, 71 Fed. Reg. 58,769 (Oct. 

5, 2006). 

 A year and a half later, Interior promulgated its Final Rule, codifying its 

interpretation of 25 U.S.C. § 2719. Gaming on Trust Lands Acquired After October 17, 

1988, 73 Fed. Reg. 29,354 (May 20, 2008). The regulations implement this section of 

IGRA by articulating the standards that Interior “will follow in interpreting the 

various exceptions to” IGRA’s general prohibition on gaming on lands acquired after 

October 17, 1988. Id. at 29,354. 

 

2. The Part 292 regulations interpret ambiguous 
statutory terminology.  

 

 The Part 292 Regulations clearly establish “[w]hat must be demonstrated to 

meet the ‘restored lands’ exception” found at 25 U.S.C. § 2719(b)(1)(B)(iii).” 25 C.F.R. 

§ 292.7. For a tribe to be eligible to game on “newly acquired lands” under this 

exception, four conditions must apply to the tribe: 1) it was federally recognized at 

one time; 2) it subsequently lost that recognition in one of the ways specified 

elsewhere in the regulations; 3) it later “was restored to Federal recognition” in one of 

the regulatorily-defined manners; and finally 4) “the newly acquired lands meet the 
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criteria of ‘restored lands’ in § 292.11.” 25 C.F.R. §§ 292.7(a)-(d). There is no dispute 

in this case that the Redding Rancheria has satisfied the first three criteria – the issue 

is whether its newly acquired lands can be considered “restored lands” as defined by 

25 C.F.R. § 292.11. 

 The regulations define “newly acquired lands” as any “land that has been taken, 

or will be taken, in trust for the benefit of an Indian tribe by the United States after 

October 17, 1988.” 25 C.F.R. § 292.2. This definition was added in response to a 

number of comments expressing confusion over the possible applicability to this 

section to restricted fee lands or trust lands held by individuals. 73 Fed. Reg. at 

29,356. See also id. at 29,358 (explaining that the definition of “newly acquired lands” 

addressed ambiguities in the definition of “trust land” in the regulations). There is no 

dispute in this case that, were Interior to take the two parcels at issue (known as the 

“Strawberry Fields” and “Adjacent 80 Acres” parcels) into trust for the Redding 

Rancheria for gaming purposes, these parcels would qualify as “newly acquired lands” 

as defined by 25 C.F.R. § 292.2. 

 Those regulations then provide a number of criteria to be used in determining 

whether newly-acquired lands are “restored lands” on which gaming may be 

conducted. 25 C.F.R. § 292.11. For a tribe such as the Redding Rancheria, which “was 

restored by a Federal court determination in which the United States is a party or by a 

court-approved settlement agreement entered into by the United States,” id. 

§ 292.11(c), the property must meet the requirements of 25 C.F.R. § 292.12. This 
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provision requires that the tribe must demonstrate a “modern” connection to the 

land, id. § 292.12(a), a “significant historical connection, id. § 292.12(b), and “a 

temporal connection between the date of the acquisition of the land and the date of 

the tribe’s restoration.” Id. § 292.12(c). This last provision is the crux of the case 

before this Court. 

 To demonstrate this temporal connection, and thus to establish that gaming 

may be conducted on these newly-acquired lands, a tribe need satisfy only one of two 

possible criteria: 

(1) The land is included in the tribe’s first request for newly acquired 
lands since the tribe was restored to Federal recognition; or 

 
(2) The tribe submitted an application to take the land into trust within 
25 years after the tribe was restored to Federal recognition and the tribe 
is not gaming on other lands. 

 

25 C.F.R. § 292.12(c)(1)-(2). 

  

II. The Redding Rancheria’s request to take newly-acquired 
lands into trust for gaming 

 

A. The Redding Rancheria is a “restored tribe” for 
purposes of the restored lands exception. 

 

 The history of the Redding Rancheria, including its termination as a federally-

recognized tribe by the United States in 1962, is told in the Brief of Appellant. See Br. 

of Appellant at 3-12. The Tribe was restored to federally-recognized status pursuant 

to a court-approved settlement agreement with the United States on June 11, 1984. See 
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ER 164-77, 269; SER 35 (restoring federal status to 17 California Rancherias). Interior 

determined in the decision document challenged in this case that the Redding 

Rancheria is therefore a “restored tribe” for purposes of the “restored lands 

exception.” ER 272. 

 

B. The Redding Rancheria submitted a number of 
previous land-into-trust requests. 

 

 The Redding Rancheria submitted several requests for the Secretary to take 

land into trust for the tribe following its restoration and after the enactment of IGRA, 

thus making each of those properties “newly acquired lands” as defined by 25 C.F.R. 

§ 292.2. The Tribe acquired its first trust holdings in 1992, through the transfer of the 

beneficial interest in approximately 8.5 acres of trust lands (lots 4, 5, and 6) formerly 

held by Interior in trust for individual tribal members. See ER 198, 269. The Redding 

Rancheria currently operates a casino, known as the Win-River Casino, on these lands. 

ER 275, 317 ¶¶ 14-16.  

 In 1995, the Tribe submitted a fee-to-trust request for an additional 1.06 acres 

that it wished the United States to take into trust. SER 24. The complete fee-to-trust 

application was submitted in 2008, ER 202, and Interior took the property into trust 

on January 21, 2009. ER 202, 269. This property is the site of the Tribe’s Head Start 

facility. ER 202. 
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 The Tribe further sought to have four additional parcels of land taken into trust 

in late 2000. SER 25-31. At the time that Interior accepted the Head Start property 

into trust, it also accepted one of these four parcels into trust, ER 269, and that 

property is currently used as the Tribal Burial Grounds. Interior did not take the other 

three parcels into trust – these are owned by the Tribe in fee, and are used as parking 

lots for the Win-River Casino. The Tribe submitted another trust acquisition request 

for three small parcels totaling 3.65 acres of land, on which the Tribe maintains its 

administration building. ER 202. Interior granted this request in June 2010, taking this 

property into trust for the Tribe. SER 32-34 [Grant Deeds for these three parcels]. Of 

the approximately 30.89 acres of the Redding Rancheria’s original reservation 

purchased for the Tribe in 1922, the United States now holds approximately 8.5 acres 

in trust for the Tribe. ER 268. 

 

C. The Redding Rancheria requested that Interior take 
the Strawberry Fields and Adjacent 80 Acres parcels 
into trust for gaming purposes. 

 

 In 2003, almost 20 years after the Tribe was restored to Federal recognition, 

the Tribe purchased approximately 150 acres of property in Shasta County, California, 

less than a four mile drive from the Redding Rancheria and adjacent to Interstate 5. 

ER 268. The Tribe passed a resolution declaring its intent to use the property “for the 

multiple purpose of Developing a Casino with related Economic Development 
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Activities, while preserving and protecting aboriginal and sacred Sacramento River 

lands for the members of the Redding Rancheria Tribe,” and that the Tribe would 

request that the Bureau of Indian Affairs take the land into trust for the Tribe. ER 

264. It then submitted this request to Interior sometime thereafter.2 

 In April 2010, before Interior had acted on the Tribe’s request, the Tribe 

purchased an additional three parcels of land (the “Adjacent 80 Acres”) directly to the 

south of the Strawberry Fields property, and amended its request to include this 

additional property as well.  

 

D. Interior denied the Tribe’s request. 
 

 On December 22, 2010, the Assistant Secretary of the Interior for Indian 

Affairs (on behalf of the Secretary) wrote a letter to the Chairman of the Redding 

Rancheria, denying the Tribe’s requests to take the Strawberry Fields and Adjacent 80 

Acres into trust for the Tribe’s proposed gaming activities. ER 268. The Secretary 

found “that the Tribe is a restored tribe, but the tribe’s prior requests for trust 

acquisitions and its current gaming operation preclude a finding under the regulations 

that the Parcels are eligible for the restored lands exception.” Id. 

                                           
2 The administrative record is unclear on the exact date that the Tribe submitted its 
request to Interior, but this is not a dispositive fact. The Tribe may have submitted its 
request in April 2004, SER 36-37, and Interior certainly had received the tribal 
resolution no later than April 2006. See SER 23. 
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 The Secretary explained that the subject parcels were not “included in the 

tribe’s first request for newly acquired lands since the tribe was restored to Federal 

recognition,” ER 274, as required by 25 C.F.R. § 292.12(c)(1). The Tribe had argued 

to Interior that it should not consider the trust-to-trust transfers of land in 1992 to be 

“newly acquired land” because the lands were already held in trust before October 17, 

1988 (the cutoff date established in IGRA). ER 274. The Secretary explained that it 

was unnecessary to resolve this issue, because even if the Tribe was correct on that 

point, the Tribe had submitted two subsequent requests for newly acquired lands 

prior to asking Interior to take the Strawberry Fields property into trust. Id. The 

Tribe’s requests to take into trust the properties where the Head Start facility and the 

Tribal burial grounds were located both predated the Tribe’s request that Interior take 

the Strawberry Fields property into trust. Id. Therefore, neither the Strawberry Fields 

request nor the later request for the Adjacent 80 Acres was the Tribe’s “first request 

for newly acquired lands,” and they could not be eligible for the exception established 

by 25 C.F.R. § 292.12(c)(1). 

 The Secretary also determined that the second exception in that provision did 

not apply. Id. (citing 25 C.F.R. § 292.12(c)(2)). That provision requires both that a 

tribe submit its land-into-trust application within 25 years of restoration to Federal 

recognition, and that “the tribe is not gaming on other lands.” Id. While the request to 

take the Strawberry Fields property was submitted within 25 years of the Tribe’s 

restoration in 1984, the Tribe was indisputably operating a casino on its other 
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properties at the time of its request and at the time of the Secretary’s determination. 

ER 274-75.  

 As the restored lands exception did not apply (and the Tribe had not sought a 

determination under any other exception), the Secretary denied the Tribe’s request to 

take those properties into trust for gaming purposes. ER 275. The Secretary pointed 

out, however, that “[t]his decision does not preclude the Tribe from considering 

alternative non-gaming uses for the land,” because Congress’s prohibition on gaming 

“should not be interpreted as a prohibition against acquiring the land in trust for any 

other purposes.” Id. The Secretary also highlighted IGRA’s “Secretarial 

determination” provision as a potential avenue by which the Tribe might game on 

those lands. Id. The Tribe did not amend its request, but instead filed this lawsuit. 

SUMMARY OF ARGUMENT 
 

 The opening brief frames this entire case as a question of whether or not the 

Secretary of the Interior’s interpretation of IGRA, as reflected in regulations 

promulgated after formal notice-and-comment rulemaking, is subject to Chevron 

deference or to the Indian canon of construction that statutes are to be construed 

liberally in ways favorable to Indian interests. But that question has already been 

asked, and answered, by this Court. It is black-letter law in the Ninth Circuit that “the 

liberal construction rule must give way to agency interpretations that deserve Chevron 

deference because Chevron is a substantive rule of law.” Williams v. Babbitt, 115 F.3d 
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657, 663 n. 5 (9th Cir. 1997). The Tribe’s disagreement with this statement is of no 

import – this panel is bound by this Court’s precedent, and it must uphold the 

Secretary’s interpretation of IGRA so long as it is a permissible understanding of the 

statute.  

 But even if the matter were not so easily settled, the Tribe’s opening brief fails 

to establish that it could prevail under an application of the Indian canon of statutory 

construction on which the Tribe relies. There is no canon of construction that 

requires an Indian plaintiff to prevail in all questions of statutory interpretation. 

Missing from the many pages of criticism aimed at the Secretary’s decision, and the 

district court’s review of that decision, is the single argument necessary for the Tribe 

to prevail in this case: a specific, alternative interpretation of the statutory term “part 

of – the restoration of lands” as used by Congress in the “restored lands exception” 

of IGRA. Construing the statute “liberally” produces no such interpretation, as there 

is no single understanding of this phrase that is favorable to all Indian interests. The 

Indian canon of construction could not alter the outcome of this case even if it was 

applicable. 

 The Secretary’s interpretation of that phrase, which is the only interpretation 

presented in this case, is eminently reasonable. The Part 292 regulations ensure that 

the “restored lands exception” is given meaning, and that the general prohibition on 

gaming on later-acquired lands does not unfairly prevent tribes with no reservation 

lands in 1988 from ever engaging in gaming activity. At the same time, the regulations 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 26 of 65



18 
 

constrain the exception so that restored tribes are not given unlimited opportunity to 

game on later-acquired lands, an opportunity not afforded by Congress to any tribe 

that had established Indian lands when IGRA was enacted.  

 The Secretary reasonably determined that a tribe could establish a temporal 

connection to later-acquired lands that were eligible for gaming in one of two ways. 

The tribe can game on the first land that it asks the United States to take into trust on 

the tribe’s behalf (no matter when that request is made). 25 C.F.R. § 292.12(c)(1). 

Alternatively, the tribe’s trust request can be for its first gaming lands, regardless of 

how many previous land-into-trust requests it has submitted, so long as the gaming 

lands request comes within the first 25 years of the tribe’s restoration to Federal 

recognition. 25 C.F.R. § 292.12(c)(2). These provisions, which are the result of the 

Secretary’s years of experience interpreting and applying the “restored lands 

exception,” are a reasonable interpretation of an otherwise ambiguous and undefined 

statutory provision, and this Court’s precedents require that it defer to the Secretary’s 

interpretation. 

 Finally, the Tribe’s objections to the Secretary’s application of these regulations 

to the Tribe’s request are completely unsupported. The key facts are not in dispute. 

The Tribe submitted other land-into-trust requests to Interior prior to submitting its 

request for the lands at issue here; therefore, 25 C.F.R. § 292.12(c)(1) did not apply. 

Also, the Tribe was (and is still currently) operating a gaming facility on other lands. 

Therefore, 25 C.F.R. § 292.12(c)(2) did not apply. As neither prong of the “temporal 
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connection” test could be met, Interior properly denied the Tribe’s request. The 

district court’s opinion should be affirmed. 

 

ARGUMENT 
 

I. Standard of Review 
 

 This Court reviews de novo the district court’s grant of summary judgment to the 

United States, and its denial of summary judgment to the Tribe. Russell County 

Sportsmen v. United States Dept. of Agriculture Forest Service, 668 F.3d 1037, 1041 (9th Cir. 

2011), cert. denied, 132 S. Ct. 2439 (2012). Because this Court must rely solely on the 

administrative record for the challenged agency decision, this Court may direct that 

summary judgment be granted to either party based upon its review of that record. 

Karuk Tribe of California v. United States Dept. of Agriculture Forest Service, 681 F.3d 1006, 

1017 (9th Cir. 2012) (en banc) (citing Lands Council v. Powell, 395 F.3d 1019, 1026 (9th 

Cir. 2005)). 

 

II. This Court must defer to the Secretary of the Interior’s 
permissible construction of IGRA. 

  

 “Chevron provides the guiding principles for according deference to an agency’s 

interpretation of a statute it administers.” MacClarence v. United States Environmental 

Protection Agency, 596 F.3d 1123, 1130 (9th Cir. 2010) (citing Chevron USA, Inc., v. 

Natural Resources Defense Council, Inc., 467 U.S. 837, 842 (1984)). On appeal, the Tribe 
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now concedes that Congress delegated the requisite authority to the Secretary of the 

Interior to promulgate the Part 292 regulations. See also ER 11-18 (addressing this 

argument and concluding that “Congress unambiguously authorized the Secretary to 

promulgate the Regulations,” ER 17 n.5). Furthermore, the Secretary’s interpretation 

of the statutory provisions at issue here is expressed in regulations that were formally 

promulgated subject to public notice and comment. See United States v. Mead Corp., 533 

U.S. 218, 230-31 (2000) (explaining that Chevron deference is particularly applicable to 

formal notice-and-comment rulemaking by agencies). IGRA is a statute that the 

Department of the Interior administers, and Interior’s interpretations of that statute as 

codified in formal rulemaking are subject to the familiar two-step Chevron inquiry.  

 

A. Both “restoration of lands” and “restored to Federal 
recognition” are ambiguous statutory terms subject to 
interpretation. 

 

 The first step of the Chevron inquiry is to determine “whether Congress has 

directly spoken to the precise question at issue.” Chevron, 467 U.S. at 842. Here, 

Congress has not – the “restored lands exception” contains a number of undefined 

and ambiguous terms, as several courts have recognized. IGRA provides that the 

general prohibition on gaming on later-acquired trust lands “will not apply when -- 

lands are taken into trust as part of -- the restoration of lands for an Indian tribe that 

is restored to Federal recognition.” 25 U.S.C. § 2719(b)(1)(B)(iii). The Tribe does not 
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dispute that key terms in that provision are ambiguous. See Br. of Appellant at 42 

(“[T]he Indian canons should be employed to resolve the admitted ambiguity in the 

term ‘restored lands.’”). Many courts have recognized that the statute does not define 

the terms “restoration of lands” or “restored to Federal recognition.” See, e.g., Grand 

Traverse Band of Ottawa and Chippewa Indians v. United States Attorney for the Western District 

of Michigan, 46 F.Supp.2d 689, 695-702 (W.D. Mich. 1999) (“Neither ‘restored’ nor 

‘restoration’ is defined under § 2719(b)(1)(B)(iii).”); Confederated Tribes of Coos v. Babbitt, 

116 F.Supp.2d 155, 161 (D.D.C. 2000) (“‘Restoration’ is not defined in the statute.”); 

Oregon v. Norton, 271 F.Supp.2d 1270, 1277 (D.Or. 2003) (“No statutory provision 

defines the terms ‘restore’ or ‘restoration of lands’ and no provision expressly limits 

the Secretary's authority to interpret these terms.”).  

 The Secretary concluded in the challenged decision document (and the Tribe 

agrees) that “the Redding Rancheria Tribe satisfies the ‘restored tribe’ requirements of 

the restored lands exception.” ER 272. The statutory interpretation question 

presented in this case therefore focuses specifically on the Secretary’s interpretation of 

the phrase “part of -- the restoration of lands.” 
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B. This Court’s controlling precedent requires that this 
Court grant Chevron deference to the Secretary’s 
interpretation of “restoration of lands.” 

 

 When this Court reviews an agency’s construction of ambiguous terms in a 

statute that the agency administers, as is the case here, “the question for the court is 

whether the agency’s answer is based on a permissible construction of the statute.” 

Chevron, 467 U.S. at 843, as quoted in Center for Biological Diversity v. Salazar, __ F.3d __, 

2012 WL 3570667, *5 (9th Cir. Aug. 21, 2012). “If a statute is ambiguous, and if the 

implementing agency’s construction is reasonable, Chevron requires a federal court to 

accept the agency’s construction of the statute, even if the agency’s reading differs 

from what the court believes is the best statutory interpretation.” Center for Biological 

Diversity, __ F.3d __, 2012 WL 3570667, *5 (quoting Nat’l Cable & Telecomm. Ass’n v. 

Brand X Internet Service, 545 U.S. 967, 980 (2005)). 

 The Tribe rejects this well-established approach to judicial review of an 

agency’s statutory interpretation, arguing instead that this Court should apply an 

“Indian canon of construction” that ambiguous phrases in statutes enacted for the 

benefit of Indians must be construed in the Indians’ favor. The opening brief 

discusses the history and development of this canon at great length. However, the 

brief fails to offer a specific definition of IGRA’s terms that would satisfy this 

particular canon of construction and that the Secretary should have adopted. That is 

because, unlike the cases in which that canon has been applied, there is no such 
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interpretation available here. In promulgating the Part 292 regulations, the Secretary 

included a “temporal limitation” that “effectuates IGRA’s balancing of the gaming 

interests of newly acknowledged and/or restored tribes with the interests of nearby 

tribes and the surrounding community.” 73 Fed. Reg. at 29,367. See infra at 42-45. As 

no single interpretation of 25 U.S.C. § 2719 is clearly “in favor of the Indians,” then 

the canon has no application, and the Tribe’s lengthy dissertation on this Court’s prior 

application of the canon has no bearing on the outcome of this appeal. 

 In any event, the Tribe’s argument is directly foreclosed by controlling 

precedent from this Court. This Court has consistently held for at least 45 years that it 

must defer to an agency’s interpretation of a statute it administers, notwithstanding 

any contrary Indian canon of statutory construction. Assiniboine & Sioux Tribes v. 

Nordwick, 378 F.2d 426 (1967). With respect to the Indian canon of liberal 

construction of ambiguous terms in favor of Indian interests, this Court “has 

recognized this canon of construction, [but] it has also declined to apply it in light of 

competing deference given to an agency charged with the statute’s administration.” 

Haynes v. United States, 891 F.2d 235, 239 (9th Cir. 1985) (citing Shields v. United States, 

698 F.2d 987, 991 (9th Cir. 1983)). This is true even when the ambiguous statute in 

question was enacted for the benefit of Indians and might otherwise be subject to the 

Indian canon of construction. Williams v. Babbitt, 115 F.3d 657, 663 n.5 (9th Cir. 

1997).  
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 This Court regards the Indian canon of construction at issue here to be “a mere 

‘guideline and not a substantive law.’” Id. (quoting Shields, 698 F.2d at 990). “We have 

therefore held that the liberal construction rule must give way to agency 

interpretations that deserve Chevron deference because Chevron is a substantive rule of 

law.” Williams, 115 F.3d at 663 n.5 (citing Haynes, 891 F.2d at 239; Shields, 698 F.2d at 

991). The district court correctly applied this Court’s precedent when it held that, 

were it necessary to determine whether the Indian canon of liberal construction was 

applicable, any interpretation compelled by that canon must still give way to a 

permissible construction of the statute by the Secretary of the Interior. ER 11, 19. 

 The Tribe’s suggestion that this rule was overturned by a subsequent en banc 

decision is incorrect. The Tribe points to Navajo Nation v. Department of Health and 

Human Services, 325 F.3d 1133 (9th Cir. 2003) (en banc), which the Tribe claims “the 

district court failed to address.” Br. of Appellant at 30. But the district court did 

address this case, properly noting that the case did not change the existing rule that 

Chevron deference takes priority over the Indian canon of liberal construction. ER 19. 

As the district court correctly explained, this Court in Navajo Nation noted its prior 

precedent on this point but left the question of that precedent’s correctness “for 

another day.” ER 19 (quoting Navajo Nation, 325 F.3d at 1136 n.4).  

In Navajo Nation, the en banc panel found that the statute in question there was 

unambiguous, and the question presented could therefore be answered by “a plain 

reading of the language.” 325 F.3d at 1136. With no ambiguous statutory terms to 
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interpret, “neither Chevron nor the Blackfeet Tribe presumption in favor of Indian tribes 

is implicated. Thus, we leave for another day consideration of the interplay between 

the Chevron and Blackfeet Tribe presumptions.” Id. at 1136 n.4. See also Artichoke Joe’s 

California Grand Casino v. Norton, 353 F.3d 712, 729 (9th Cir. 2003) (“[A]mbiguity is a 

prerequisite for any application of the Blackfeet presumption.”). Thus Navajo Nation did 

not alter this Court’s long-standing rule that Chevron deference applies to regulations 

implementing a statute even when the statute is enacted for the benefit of Indians. 

 Nor does this Court’s opinion in Artichoke Joe’s compel a different result. In that 

case, this Court applied the Indian canon of construction to resolve an ambiguity in 

an “unrelated section of IGRA.”3 Br. of Appellant at 35. Indeed, that opinion, which 

was published after the en banc decision in Navajo Nation, explicitly acknowledged that 

“exceptions to the application of the Blackfeet presumption” existed. 353 F.3d at 730. 

“The first exception is that deference to an agency’s interpretation can overcome the 

presumption in favor of Indian tribes.” Id. (citing Haynes, 891 F.2d at 239). This Court 

then noted that the exception was unnecessary to apply, because the outcome of the 

case would not be changed whether or not the Indian canon of construction was 

employed. Id. The Tribe attempts to construe this case in its favor, by claiming that 

the district court’s opinion “cannot be squared with the panel’s determination in 

                                           
3 The provision at issue was 25 U.S.C. § 2710(d)(1)(B), which governs Class III 
gaming on Indian lands, and provides that “Class III gaming activities shall be lawful 
on Indian lands only if such activities are . . . (B) located in a State that permits such 
gaming for any purpose by any person, organization, or entity.” Artichoke Joe’s, 353 
F.3d at 720. 
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Artichoke Joe’s to first employ the Indian canons to determine whether a potential 

conflict exists.” Br. of Appellant at 36. That greatly overstates the approach taken by 

this Court in Artichoke Joe’s, which simply discussed the Indian canon of construction, 

noted the canon did not apply in this Circuit where Chevron deference was otherwise 

appropriate, and then further noted that any conflict between this Circuit and others 

could safely be ignored because it would have no effect on the legal question before it. 

353 F.3d at 730. 

 Any statutory interpretation issues raised in this case are governed by Chevron 

deference, rather than the Indian canon of construction. Therefore, the Secretary’s 

interpretation of the “restored lands” exception must be upheld so long as it is a 

permissible construction of the statute.  

 

III. The Secretary’s interpretation of the phrase “restoration of 
lands” is a permissible construction of the statute. 

 

 While the Tribe continues to offer no alternative interpretation of the “restored 

lands” exception in its brief, it puts forth two reasons why the Tribe believes the 

Secretary’s interpretation of that exception to be arbitrary and capricious. The first is 

the Tribe’s insistence that the statute may be interpreted solely by reliance on the 

“plain meaning” of its terms, which would allegedly result in a different interpretation 

than that contained in the Part 292 regulations. Br. of Appellant at 44. The second 

argument is that the Secretary’s interpretation renders “mutually exclusive” two of 
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IGRA’s exceptions to the general prohibition on gaming on later-acquired lands. Br. 

of Appellant at 49. Neither of these arguments is persuasive. 

 The Tribe focuses its arguments on appeal on the two provisions of Interior’s 

regulations that establish a “temporal connection” between the time at which an 

Indian tribe is restored to federal recognition and the time at which that tribe requests 

that the United States take land into trust for the tribe for gaming purposes. 25 C.F.R. 

§§ 292.12(c)(1)-(2). The Tribe maintains that IGRA’s “plain language, interpretive case 

law and administrative decisions did not restrict gaming to the first parcel of land 

taken into trust for [a] restored tribe.” Br. of Appellant at 11. Neither do Interior’s 

regulations. A restored tribe may either game on its first parcel of land taken into 

trust, or any other parcel of land taken into trust within the first 25 years as long as the 

tribe is not already gaming somewhere else. 25 C.F.R. §§ 292.12(c)(1)-(2). These two 

provisions codify a long-standing concept in the application of the “restored lands 

exception” of IGRA – that gaming should occur on property taken into trust “as part 

of” the restoration process, a process that may take a considerable amount of time but 

nevertheless has a finite end to it. Moreover, “the temporal limitation effectuates 

IGRA’s balancing of the gaming interests of newly acknowledged and/or restored 

tribes with the interests of nearby tribes and the surrounding community.” 73 Fed. 

Reg. at 29,367. 

 Prior to Interior’s promulgation of the Part 292 regulations, the relationship 

between the date of a tribe’s restoration and the date of the tribe’s request for gaming 
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lands was a key component of decisions made by both Interior and the NIGC. In 

2003, NIGC found that a span of nine years between the Mechoopda Tribe’s 

restoration and its acquisition of lands was “a sufficient ‘temporal relationship’ to 

establish lands as ‘restored.’” SER 49-50 [Mechoopda Indian Lands Opinion at 12 

(Mar. 14, 2003)]. “More importantly, the acquisition of the parcel was the first (with 

the exception of the unusable almond orchard) for this restored tribe.” SER 50. In 

contrast, a “temporal connection” was not established between the Wyandotte 

Nation’s restoration and its acquisition of lands eighteen years later, in part because 

the Nation had already acquired three other parcels of land in its first and sixth years 

after restoration. SER 63-65 [In re: Wyandotte Nation Amended Gaming Ordinance at 12-14 

(Sept. 10, 2004)]. The NIGC remarked in 2006 that “newly restored tribes have been 

very conscious of how the IGRA’s limitations on after-acquired land will impact their 

first acquisitions of trust or reservation land.” SER 83. One such tribe that recognized 

the importance of this timing element is the Elk Valley Rancheria, mentioned by both 

the Tribe and the amici. Br. of Appellant at 48; Br. of Amici Curiae at 18-19. Interior 

found in that case that “[t]he fact that the Tribe applied to have all of the acquisitions 

taken into trust at the same time and that they were the first parcels requested by the Tribe to be 

acquired into trust is a clear indication of the Tribe’s intent to reestablish a land base.” 

SER 93 (emphasis added).  

 The Redding Rancheria suggests that Interior’s application of 25 C.F.R. 

§ 292.12(c) in its case somehow conflicts with the Elk Valley Determination, since Elk 
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Valley was permitted to use the “restored lands exception” despite the fact that it was 

already operating a gaming facility.4 But the Tribe does not mention that the Elk 

Valley Rancheria possessed no trust land at the time of its application, and was 

gaming instead on land held in trust by a tribal member. SER 93. Thus, had the Part 

292 regulations been promulgated at that time, it is not clear that the Elk Valley 

determination would have been any different. 

 It is also not clear that the Secretary’s determination in response to the Redding 

Rancheria’s request would have been any different if the Part 292 regulations were 

invalidated. See, e.g., SER 64-65 (18 years was too long to wait to request restored 

lands taken into trust for gaming where the tribe had made earlier land-into-trust 

requests). If the Tribe is suggesting that there is something unfair about the fact that 

its prior requests for land taken into trust were for non-gaming purposes, Br. of 

Appellant at 11, that precise situation is addressed by 25 C.F.R. § 292.12(c)(2) (which 

the Tribe did not rely on in its request). One commenter suggested, in response to the 

draft regulations, that 25 C.F.R. § 292.12(c)(1) should be modified “because a tribe 

should not lose its chance to satisfy the criteria in § 292.12(c)(1) if it acquires land in 

trust for housing which is not intended for gaming.” 73 Fed. Reg. at 29,367. Interior 

determined that the modification was unnecessary because a tribe in that situation 

                                           
4 The Tribe also suggests that the denial of its land-into-trust request is in conflict 
with decisions made with respect to the Ho-Chunk Nation in Wisconsin. Br. of 
Appellant at 7-8. Those decisions were made prior to the Congressional decision in 
1988 to prohibit all gaming on later-acquired trust lands except under certain limited 
and specific circumstances. See also infra at 46. 
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would still have an opportunity to take land into trust for gaming within 25 years of its 

restoration, if it did not already have gaming lands. 25 C.F.R. § 292.12(c)(2). 

 Although it is not directly challenged here, the Secretary’s limitation of 25 

C.F.R. § 292.12(c)(2) to tribes that are not already operating a gaming facility is also a 

reasonable interpretation of the statute. The “temporal connection” between a tribe’s 

restoration and its request to take “restored lands” into trust necessarily has a gaming-

specific component, as the very concept of “restored lands” arises out of IGRA. Thus 

it is consistent with the purposes of IGRA for the Secretary to determine that when a 

tribe has already successfully requested that land be taken into trust “as part of – the 

restoration of lands” for that tribe, then the tribe may only make subsequent land-

into-trust requests for gaming purposes if it is not already gaming on its previously-

acquired lands. The regulations do not, of course, prohibit a tribe from requesting that 

the United States take additional land into trust for other non-gaming purposes. 

 The provisions of the Part 292 regulations addressing the “restored lands 

exception” were the result of significant deliberation on the part of Interior.5 At least 

one commenter asked Interior to remove the “temporal connection” requirement 

entirely, but Interior found that “removing the temporal requirement would so 

broaden the benefit to restored tribes that it would be detrimental to other recognized 

                                           
5 The provisions for establishing modern and historic connections were also the result 
of balancing competing concerns. While “[o]ne comment suggested that the tests for 
significant historic connections and modern connections are deficient” because they 
are too permissive, “[t]he Department received comments suggesting the opposite of 
this argument as well.” 73 Fed. Reg. at 29,361.  
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tribes, contrary to Congressional intent.” 73 Fed. Reg. at 29,364. Similarly, Interior 

received a number of comments regarding the 25-year limitation on placing newly-

acquired lands into trust for gaming, and determined that “[t]he 25 year number is 

both a practical and reasonable number based on the Department’s experience under 

section 2719.” Id. at 29,367. Interior was careful to place no time limit on a tribe’s first 

request for newly acquired lands following its restoration to Federal recognition, 

acknowledging that these processes could sometimes be long and difficult. Id. 

“However, a cap of 25 years, as discussed in (c)(2), addresses the concerns about a 

tribe’s open ended ability to acquire lands for gaming. If a tribe already has newly 

acquired lands, then a time cap and its limiting effect to acquire a site for gaming does 

[sic] not undermine IGRA’s stated policy goals.” Id. The Secretary’s application of the 

agency’s years of expertise in administering the restored lands exception, coupled with 

the agency’s explanation of its reasons and responses to public comments, give this 

Court every reason to defer to the Secretary’s interpretation of the “restored lands 

exception” and affirm the district court. The Tribe’s arguments to the contrary are 

unpersuasive. 
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A. The Tribe’s “plain meaning” argument does not 
demonstrate that the regulatory provisions are 
arbitrary or capricious. 

 

 The Tribe suggests that this Court should adopt the “plain meaning” of the 

terms “restoration” and “restored,” Br. of Appellant at 44, but the Tribe never 

explains what it believes those terms plainly mean. The DC Circuit, when confronted 

with competing explanations of the “plain meaning” of the terms “restoration of 

lands” in 25 U.S.C. § 2719(b)(1)(B)(iii), held that “neither side can prevail by quoting 

the dictionary.” City of Roseville, 348 F.3d at 1027. The Tribe relies here on the District 

of Michigan’s decisions in the Grand Traverse cases, which of course do not bind this 

Court. Those cases addressed a different set of circumstances, interpreting a different 

statutory term than the one at issue in this case, and ultimately provide little guidance. 

 

1. The Grand Traverse cases did not interpret the 
phrase “restoration of lands.” 

 

 The Grand Traverse Band of Michigan sought to game on lands that were not 

part of, or contiguous to, lands held in trust for the Band prior to October 17, 1988. 

Grand Traverse I, 46 F.Supp.2d at 692. Interior took those lands into trust, but 

determined that gaming on the lands was prohibited because the trust acquisition 

occurred after the passage of IGRA. Id.  The Band argued that Interior’s decision to 

take the land into trust was “part of the restoration of lands” for the Band, and thus 

qualified for the “restored lands exception” of IGRA. The district court concluded 
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that the Band had a likelihood of success on the merits of this claim. Id. at 694-96. 

The dispute between the United States and the Band in that case was whether the 

Band could be considered a “restored tribe,” because its recognition was the result of 

a formal procedure developed in 1980 whereby Interior officially acknowledged that 

the Tribe’s federal recognition was reinstated nearly 100 years after it had been 

improperly terminated. Id. at 696-97. 

 The United States’ original position in that litigation was that the Band was not 

“restored” to Federal recognition under 25 U.S.C. § 2719(b)(1)(B)(iii), but rather 

“acknowledged” under a different IGRA exception found in 25 U.S.C. 

§ 2719(b)(1)(B)(ii). 46 F.Supp.2d at 697. The United States further argued that because 

Congress had established separate exceptions for these two circumstances, the 

“restored” tribe exception did not apply to tribes that received a formal agency 

“acknowledgment.” Id. Since formal recognition by an executive branch agency 

constituted “acknowledgment,” the United States reasoned that “restoration” must be 

performed by Congress or by a court. Id. The district court disagreed. 

 The court held that Congress did not intend, in IGRA, to limit the term 

“restored” to those Tribes that were explicitly “restored” by an act of Congress or a 

court order. Rather, Congress used this “descriptive” term to encompass a number of 

possible methods of recognition. Grand Traverse II, 198 F.Supp.2d 920, 931 (W.D. 

Mich. 2002). The District of Michigan’s extensive discussion of the “plain meaning” 

of the phrase “restored to Federal recognition” in IGRA, upon which the Redding 
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Rancheria relies in its opening brief, Br. of Appellant at 44-48, did not address the 

question presented in this case. The United States readily concedes here that the 

Redding Rancheria was “restored to Federal recognition” for purposes of that 

exception. ER 272. But that fact does not establish that the Tribe is eligible to game 

on the recently-purchased parcels of land at issue. 

 

2. The Secretary considered and addressed the 
Grand Traverse cases when promulgating the 
Part 292 regulations. 

 

 After determining that the Grand Traverse Band was a “restored tribe,” the 

District of Michigan considered whether the Band’s later-acquired trust property was 

part of the “restoration” of its lands. Nothing that court concluded is inconsistent 

with the district court opinion in this case. In Grand Traverse I, the United States 

explained to the District of Michigan that some limitation on what lands were 

considered “restoration” lands was required. Otherwise, “restored tribes will be placed 

in a comparatively advantaged position vis-a-vis tribes which were not restored, 

because all acquisitions of property subsequent to restoration, without limitation, will 

be excepted from the statute.” 46 F.Supp.2d at 700. The district court accepted that 

some limitations were necessary, but disagreed with the United States about the 

specific nature of the limitations imposed by IGRA. The Government argued that the 

“restoration of lands” must be the result of explicit Congressional action, but the 
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District of Michigan held that this was unnecessary. Id. Instead, that court reasoned, a 

number of “factual circumstances of the acquisition” might serve as the basis for such 

limitations, such as “the location of the acquisition, or the temporal relationship of the 

acquisition to the tribal restoration.” Id. 

The Tribe states that “the Grand Traverse cases . . . foreclose the restrictive 

interpretation contained within the 2008 regulations.” Br. at 48-49. To the contrary, 

the Secretary explicitly acknowledged those cases and drew from them in the drafting 

of the challenged regulations. The very idea of explicitly establishing a “temporal 

relationship of the acquisition [of later-acquired lands] to the tribal restoration” is 

taken from Grand Traverse I, 46 F.Supp.2d at 700, and became 25 C.F.R. § 292.12(c). 

See Nebraska ex rel. Bruning v. United States Dept. of the Interior, 625 F.3d 501, 510 (8th Cir. 

2010) (“[C]ourts have articulated a three-factor test to determine whether a parcel was 

taken into trust as part of the restoration of land to a tribe; under this test, ‘land that 

could be considered part of such restoration might appropriately be limited by . . . the 

temporal relationship of the acquisition to the tribal restoration.’”) (citing Grand 

Traverse, 198 F.Supp.2d at 935).  

The Preamble to the Final Rule expressly responds to comments requesting 

that the Secretary hew closely to the District of Michigan’s decisions in the Grand 

Traverse cases. One response explains that the Grand Traverse cases validated the 

inclusion of an “historical connection” test even though such a test was not made 

explicit in the plain language of the statute. 73 Fed. Reg. at 29,365. Another 
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commenter “requested that the rules put all restored tribes on an even playing field by 

incorporating the, so called, Grand Traverse standard into the rule.” Id. at 29,366. The 

Secretary explained that “[t]his recommendation was adopted in so far as we followed 

the Grand Traverse standard that if the tribe is acknowledged under 25 C.F.R. 83.8, and 

already has an initial reservation proclaimed after October 17, 1988, the tribe may 

game on newly acquired lands under the restored lands exception provided it is not 

gaming on any other land.” Id. 

The Tribe purports to make a “plain meaning” argument but never provides a 

“plain meaning” of the phrase “restoration of lands” that provides a necessary reading 

of that phrase, much less a better interpretation of that phrase than the Secretary’s 

interpretation in the Part 292 regulations. The cases on which the Tribe relies in its 

brief are of no help, and the Secretary’s interpretation must be upheld. 

 

B. The regulatory provisions do not render two of IGRA’s 
exceptions “mutually exclusive.” 

 

 The Tribe also argues that the Secretary’s interpretation of the “restored lands 

exception” is invalid because it renders two exceptions to the general prohibition on 

gaming on after-acquired lands “mutually exclusive.” Br. of Appellant at 49-55. This 

argument is completely without merit.  

 The Tribe currently operates the Win-River Casino on lands that the Tribe 

alleges qualify for the “last recognized reservation” exception found in 25 U.S.C. 
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§ 2719(a)(1)(B). See Br. of Appellant at 50. The Tribe then argues that, because it is 

ineligible to operate a second casino utilizing a different statutory exception, the 

regulations have created “mutually exclusive” statutory provisions in violation of the 

purpose of the statute. Id. But these provisions are only “mutually exclusive” given the 

Tribe’s specific factual circumstances, not by virtue of the regulatory text itself. The 

regulations do not appear to prohibit the Tribe from opening a casino pursuant to the 

“restored lands exception” first, and then subsequently opening a casino under the 

“last recognized reservation” exception. That the Tribe did not do so, and that it also 

did not reserve its first land-into-trust request for gaming purposes, resulted in an 

adverse decision from Interior but has no bearing on whether the Part 292 regulations 

are consistent with the text of 25 U.S.C. § 2719. 

 The Tribe’s argument, essentially, is that because IGRA Section 2719 contains 

multiple exceptions, the Tribe is entitled to operate at least one gaming facility 

pursuant to each of those exceptions.6 The amici are even more explicit about this: 

                                           
6 That the Tribe refers to some of these provisions as “exceptions” and some as 
“exemptions” is immaterial. Congress specifically labeled the “restored lands” 
provision of 25 U.S.C. § 2719(b)(1)(B)(iii) an “exception” in the statute, but for 
purposes of the general prohibition on gaming on later-acquired lands, that exception 
and the “last recognized reservation” exception function similarly. Both are 
circumstances in which the general prohibition will not apply. Although the United 
States occasionally refers to some sections of 25 U.S.C. § 2719 as “exemptions” and 
others as “exceptions,” no legal difference between the two words exists. The Report 
of the Senate Select Committee on Indian Affairs refers to all of the caveats to the 
general prohibition on after-acquired lands as “exemptions” to that rule, and the 
change to “exceptions” in the statutory language was made without comment. S. Rep. 
No. 99-493, at 10-11 (1986). 
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“[P]ursuant to the plain wording of the IGRA, Redding is entitled to conduct gaming 

on both its Reservation trust land and on the Property, because each qualifies under a 

different provision of Section 2719.” Br. of Amici Curiae at 15. But IGRA contains 

no such guarantee. Congress did recognize that the general prohibition on gaming on 

later-acquired lands could disadvantage tribes with no reservation lands as of that 

date, and so it provided a number of potential exceptions to the prohibition. But 

IGRA certainly does not state that if a tribe is eligible for one, it must be eligible for 

all. The Tribe has already taken advantage of one of the Congressionally-established 

exceptions to 25 U.S.C. § 2719(a), and it has identified nothing in either the legislative 

history or the case law that compels the conclusion that more is required. The 

Secretary’s interpretation of the “restored lands exception” is eminently reasonable in 

light of the statutory text and must be upheld. 

 

IV. The Indian canon of construction relied on by the Tribe 
cannot be applied in this case. 

 

As noted above, this Court’s precedent requires the application of Chevron 

deference to the Part 292 regulations. Supra at 22-26. The Tribe’s efforts to portray 

this Court’s precedent as incorrect are beside the point – that precedent controls the 

outcome of this case, and this panel is bound by it. But even if the Tribe’s objections 

to this precedent were correct, it would not matter. To hold that the Indian canon of 

construction should be applied prior to (or in lieu of) Chevron deference to Interior’s 
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interpretation of IGRA would not change the outcome of this case, as there is no 

single definition of “restoration of lands” that satisfies the Indian canon of 

construction. The canon urged by the Tribe in its opening brief simply has no 

applicability in this particular case. 

 
A. The Tribe never proffers an alternative definition of 

“restoration of lands.” 
 

 The Tribe objects strenuously to the Secretary’s interpretation of “restoration 

of lands” as defined in the Part 292 regulations, and to the district court’s review and 

application of those regulations. But nowhere in the opening brief does the Tribe 

present any alternative definition of the statutory terms that it argues that the Secretary 

should have adopted instead. The closest the brief comes to addressing this issue is to 

present it as a tautology: “The Strawberry Fields parcel is located just outside of the 

Tribe’s reservation. If those parcels are taken into trust, they would be ‘lands [that] are 

taken into trust as part of the restoration of lands for an Indian tribe that is restored 

to Federal recognition’ pursuant to 25 U.S.C. § 2719(b)(1)(B)(iii).” Br. of Appellant at 

54. This is not an argument – it is simply a claim that the Tribe believes it is correct 

on the merits. The Tribe never provides a better interpretation of IGRA than that 

promulgated by the Secretary - it simply seeks a ruling with a favorable outcome for 

the Tribe in this particular fee-to-trust circumstance. That is not cause for reversal. 

 

Case: 12-15817     09/28/2012     ID: 8341269     DktEntry: 23     Page: 48 of 65



40 
 

B. This case presents no opportunity for the application 
of the Indian canon of liberal construction of 
ambiguous terms in favor of Indians. 

 

 The Tribe develops a history of the Indian canon of construction in its brief 

that largely need not be repeated or responded to here. There is no question that 

courts have liberally construed treaties and statutes in ways that favor Indians since at 

least 1836, when this canon of construction was first articulated by the United States 

Supreme Court in Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 551 (1832). The Court later 

articulated more explicitly the particular canon of construction urged by the Redding 

Rancheria in this case: “[B]y a rule of interpretation of agreements and treaties with 

the Indians, ambiguities occurring will be resolved from the standpoint of the 

Indians.” Winters v. United States, 207 U.S. 564, 576 (1908).  

 For approximately 80 years, this “rule of interpretation” applied only to 

agreements and treaties between Indian tribes and the United States. Then, in 1912, as 

the Tribe describes, Br. at 21, the Supreme Court applied this same guiding principle 

to the interpretation of two federal tax statutes. Choate v. Trapp, 224 U.S. 665, 674-75 

(1912). The Supreme Court later clarified that this rule specifically applied to “statutes 

passed for the benefit of dependent Indian tribes or communities.” Alaska Pacific 

Fisheries v. United States, 248 U.S. 78, 89 (1918). 

 This guidance for the judicial interpretation of statutes enacted for the benefit 

of Indians was reemphasized in Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 
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(1985). That case, like Choate, required the interpretation of two federal statutes, in 

order to determine whether Congress had authorized state taxation of Indian royalty 

interests in oil and gas leases on Indian lands. 471 U.S. at 761-62. Although a 1924 

Act had authorized some state taxation of those interests, a later-enacted statute did 

not, and the Blackfeet Tribe argued that the later statute precluded any further 

taxation under the 1924 Act. Id. The State of Montana urged the Court to apply a 

canon of statutory construction that strongly presumes against the repeal of a statute 

or statutory provision by implication. Id. at 766 (citing United States v. Borden Co., 308 

U.S. 18, 198 (1939); Morton v. Mancari, 417 U.S. 535, 550-51 (1974)). The Supreme 

Court held, instead, “that the standard principles of statutory construction do not 

have their usual force in cases involving Indian law.” 471 U.S. at 766.  

 The Court then held that State taxation of the oil and gas royalties was not 

permitted for any leases executed under the 1938 Act. 471 U.S. at 767-68. The Court 

found that where the statute contained no explicit consent to state taxation, id. at 766-

67, and “in the absence of clear congressional consent to taxation,” id. at 768, the 

Court’s reading of the statute was consistent with both “the applicable principles of 

statutory construction” and “the rule requiring that statutes be construed liberally in 

favor of the Indians.” Id. at 767. The Supreme Court did not (and had no reason to) 

address the question of whether the Indian canon of construction trumped, is 

trumped by, or merely should be considered alongside the more general canons of 

statutory construction. 
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 The Tribe discusses in its brief many cases in which courts construed 

ambiguous provisions in favor of Indians. Br. of Appellant at 17-30. A review of each 

of those cases reveals a common premise. Each of those cases presented an essentially 

binary question of statutory interpretation, where one proposed interpretation was 

favorable to Indian interests and the competing interpretation was adverse to those 

interests. These cases involved direct infringements on tribal sovereignty,7 Indian 

claims to land or fishing rights,8 or attempts by State governments to impose taxes on 

tribal activities.9 In each scenario, the Indian litigants opposed a particular 

interpretation, which was advanced by non-Indian or governmental interests, and 

clearly favored another interpretation which would be advantageous to Indians. As 

this Court has explained it, application of the Indian canon of construction to an 

ambiguous statutory provision is “straightforward” when “[o]ne construction of the 

provision favors Indian tribes, while the other does not.” Artichoke Joe’s California 

Grand Casino v. Norton, 353 F.3d 712, 730 (9th Cir. 2003). 

 The case presented to this Court is very different. Here, no single interpretation 

of “restoration of lands” would be “in favor of the Indians.” Blackfeet Tribe, 471 U.S. 

at 767 (quoting Alaska Pacific Fisheries, 248 U.S. at 89). Were this Court to agree with 

the Tribe that the Indian canon of construction should be applied to the “restored 

                                           
7 E.g., Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 551 (1832) 
8 E.g., Minnesota v. Hitchcock, 185 U.S. 373, 402 (1902); United States v. Winans, 198 U.S. 
371 (1905); Alaska Pacific Fisheries v. United States, 248 U.S. 78, 89 (1918) 
9 E.g., Choate v. Trapp, 224 U.S. 665 (1912); Carpenter v. Shaw, 280 U.S. 363 (1930); 
Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 (1985). 
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lands” exception of IGRA, it is not clear how this Court would apply that canon of 

construction. Although the purpose of IGRA, overall, is to facilitate Indian gaming 

subject to federal regulation, the portion of the statute at issue here actually provides a 

limitation on that purpose by prohibiting gaming on any later-acquired lands. 25 

U.S.C. § 2719(a). The “restored lands exception” represents an attempt by Congress 

to ensure that this prohibition does not place too much of a burden on restored 

tribes, in comparison to tribes that were more established at the time of IGRA’s 

passage. The Part 292 regulations reflect this intent to ensure that no tribe is unfairly 

disadvantaged relative to others, by balancing competing sets of tribal interests, all of 

which could be considered “favorable” to some Indians but not to others.  

 As the DC Circuit has recognized, “the exceptions in IGRA § 20(b)(1)(B) serve 

purposes of their own, ensuring that tribes lacking reservations when IGRA was 

enacted are not disadvantaged relative to more established ones.” City of Roseville, 348 

F.3d at 1030. Thus, if the Secretary were to interpret the “restored lands” exception in 

a highly restrictive manner, imposing conditions that virtually no tribes could satisfy, 

this could well be viewed as an interpretation adverse to the interests of tribes that did 

not have reservation lands on or before October 17, 1988. Those tribes would be at a 

significant economic disadvantage with respect to tribes that had existing reservation 

lands when IGRA was passed (and therefore would be able to conduct gaming much 

more readily). This interpretation would be “favorable” to those latter tribes, but 

certainly not to the former. 
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 Similarly, if the Secretary were to eliminate the two regulatory conditions that 

demonstrate a temporal connection (which the Tribe implies, but does not explicitly 

state, is the result that it seeks here), that interpretation would also favor some tribal 

interests over others as well. Tribes without an existing reservation on October 17, 

1988, would be able to game on any later-acquired lands with very little restriction, 

providing them with a significant economic advantage over other tribes that would be 

limited to gaming on lands held in trust for them prior to IGRA’s passage.10 

 The district court correctly understood this balancing of interests reflected in 

the Part 292 regulations. ER 21-22. The “restored lands exception” could, as the 

district court explained, “favor one set of tribes relative to another, if not for 

regulations balancing their respective interests . . . [T]he Blackfeet presumption has no 

force because it gives no guidance as to which set of Indians the Restored Lands 

Exception should benefit.” ER 21-22. The Tribe mischaracterizes the district court’s 

holding as a holding that “the restored lands exception pits tribes against each other” 

and is contravened by out-of-circuit case law regarding inter-tribal competition in 

gaming. Br. of Appellant at 42.  

                                           
10 In promulgating the Part 292 regulations, the Secretary also had to comply with 
federal legislation prohibiting regulations that distinguish among tribes in ambiguous 
circumstances. “Departments of agencies of the United States shall not promulgate 
any regulation or make any decision or determination pursuant to the Act of June 18, 
1934 (25 U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Congress, 
with respect to a federally recognized Indian tribe that classifies, enhances, or 
diminishes the privileges and immunities available to the Indian tribe relative to other 
federally recognized tribes by virtue of their status as Indian tribes.” 25 U.S.C. 
§ 476(f). 
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 The Tribe argues that because “[n]o tribe objected to Redding’s modest 

proposal,” id., the district court erred in its interpretation of the regulations. It may be 

that no tribe objected to the Redding Rancheria’s development plans, but the district 

court’s point was that a favorable ruling for the Redding Rancheria in this case would 

invalidate regulations that prevent an imbalance between many tribes, nationwide. 

Similarly, the Tribe objects that the district court concluded “that IGRA requires DOI 

to insulate existing tribal operations from tribal competition.” Br. of Appellant at 43. 

This is of course not what the court held. Rather, the district court discussed the 

competing interests of differently situated tribes created by Congress’s prohibition on 

gaming on later-acquired lands. Notably, the Tribe discusses a decision by the 

Assistant Secretary in response to a request for a Secretarial Determination for gaming 

on later-acquired lands, Br. of Appellant at 43, a process that the Tribe has not availed 

itself of. As previously explained, this process requires determinations not applicable 

to the “restored lands exception,” and in that very different context, the Assistant 

Secretary did not conclude that competition between two specific tribes’ gaming 

facilities was per se “detrimental.”  

That decision, as well as the Seventh Circuit case cited by the Tribe, support 

the decision challenged in this case. Br. of Appellant at 44 (citing Sokaogon Chippewa 

Community v. Babbitt, 214 F.3d 941 (7th Cir. 2000)). It is true, as the Assistant Secretary 

explained, that “IGRA does not guarantee that tribes operating existing facilities will 

continue to conduct gaming free from both tribal and non-tribal competition.” See Br. 
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of Appellant at 44. It is precisely for this reason that the exceptions to 25 U.S.C. 

§ 2719 exist.   

 The Tribe points out (as described in an extra-record declaration that is not 

part of the administrative record in this case, ER 39-40) that, prior to 1988, Interior 

took land into trust for several tribes that were not previously terminated by the 

United States and thus permitted those Tribes to operate multiple gaming facilities. 

Br. of Appellant at 43. But of course this was changed by Congress’s mandate in 1988 

that no tribe could operate a gaming facility on land taken into trust after the date of 

IGRA’s passage, unless one of the exemptions or exceptions in 25 U.S.C. § 2719 

applied. If the Tribe’s point is that the ability to operate multiple simultaneous gaming 

facilities (which the Tribe later denies intending to do) is necessary to put it on equal 

footing with the Ho-Chunk Nation of Wisconsin or other similarly-situated tribes, Br. 

of Appellant at 43, that reasoning was rejected by Congress in IGRA.11 The question 

for this Court, which the Tribe’s objections do not answer, is whether the Secretary 

has appropriately interpreted the authority delegated to him by Congress to address 

the issue of gaming on later-acquired lands by a “restored tribe.” He has. 

                                           
11 Regardless, the self-serving declaration filed by the Tribe’s counsel is inadmissible 
and cannot support the reversal of the district court opinion. Review of an agency’s 
action pursuant to the APA is limited to considering whether the administrative 
record before the agency supports the agency’s decision. Florida Power & Light Co. v. 
Lorion, 470 U.S. 729, 743-44 (1985); Ranchers Cattlemen Action Legal Fund United 
Stockgrowers of America v. United States Dept. of Agriculture, 499 F.3d 1108, 1114-15 (9th 
Cir. 2007). The Tribe never filed a motion to supplement the administrative record in 
this case, nor has it invoked any of the rarely-used exceptions to the general 
prohibition on admitting extra-record materials.  
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C. No inter-circuit conflict requires reversal in this case. 
 

 Since no single interpretation of the “restored lands” exception is clearly 

compelled by an application of the Indian canon of construction, there is no reason to 

reach the question addressed by the out-of-Circuit cases cited by the Tribe. 

Nevertheless, the Tribe “urges the court to encourage en banc review in the text of its 

decision,” Br. of Appellant at 42 n.12, and the amici also suggest that “this Court 

should refer this case to this Court sitting en banc.” Br. of Amicus Curiae at 13. En banc 

review of this case is not warranted. 

 As the Tribe correctly notes, both the Tenth Circuit and D.C. Circuits have 

chosen not to defer to an agency’s interpretation of a statute that it administers when 

that statute was enacted for the benefit of Indians and when the Indian canon of 

liberal construction would result in a different interpretation than that advanced by 

the agency. Br. of Appellant at 37 (citing Ramah Navajo Chapter v. Lujan, 112 F.3d 

1455, 1461 (10th Cir. 1997); Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 n.8 

(D.C. Cir. 1988)). However, both of those cases presented scenarios in which two 

opposing interpretations of a statutory provision were advanced to the court – one 

favoring Indian interests, and one opposed. Thus, those courts were obligated to 

address the interplay of Chevron deference and the Indian canon of liberal 

construction, an issue this Court need not reach in this case. 
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 In Muscogee Nation, the Bureau of Indian Affairs denied a request for funding 

for a tribal court system and law enforcement program, maintaining that a federal 

statute prohibited tribal courts and no subsequent acts had repealed or modified this 

provision. 851 F.2d at 1442-44. Thus, one interpretation (permitting tribal courts and 

law enforcement) was plainly favorable to Indian interests, while the contrary 

interpretation was not. The D.C. Circuit relied on Blackfeet to reject a statutory 

interpretation argument based on the canon of construction that repeal by implication 

is disfavored, and thus a “general repealer clause” only applies to prior-enacted 

statutes that actually conflict with the later statute. 851 F.2d at 1444. The court made 

no reference to Chevron directly, but did note in a footnote that the application of the 

Indian canon of liberal construction was the “reason that, while we have given careful 

consideration to Interior’s interpretation of the [Oklahoma Indian Welfare Act of 

1936], we do not defer to it.” Id. at 1445 n.8. The court eventually concluded that it 

would adopt the contrary interpretation put forth by the Muscogee Nation, because 

“[t]he legislative history is not clear and the language of Section 503 can be easily 

construed as permitting the establishment of Tribal courts.” Id. at 1446. 

 In Ramah Navajo Chaper, the Tenth Circuit similarly was asked to review two 

competing interpretations of the Indian Self-Determination and Education Assistance 

Act. 112 F.3d at 1459-61. The Bureau of Indian Affairs interpreted the relevant 

statutory provisions to deny a request for the funding of certain “indirect costs” 

incurred by a tribe in executing a self-determination contract. Id. at 1458, 1460. The 
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tribal Plaintiffs interpreted the statute to the contrary, arguing to the court that those 

same costs were reimbursable. The Tenth Circuit found the provisions at issue to be 

ambiguous, and expressly declined to apply Chevron deference, concluding, “for 

purposes of this case, that the canon of construction favoring Native Americans 

controls over the more general rule of deference to agency interpretations of 

ambiguous statutes.” 112 F.3d at 1462 (citing Albuquerque Indian Rights v. Lujan, 930 

F.2d 49, 59 (D.C. Cir. 1991); Muscogee (Creek) Nation, 851 F.2d at 1444-45)).  

 Assuming arguendo that these cases conflict with this Court’s precedent as most 

recently put forth in Williams v. Babbitt, this Court may wait for another day to address 

that issue. As the Indian canon of construction has no applicability here, there is no 

reason to determine the correctness of the approach taken by the Tenth and D.C. 

Circuits, and certainly no reason to convene an en banc panel of this Court to alter 

precedent that need not even be reached here. This Court may instead directly address 

the merits of the case by considering whether the Secretary’s interpretation of the 

“restored lands” exception is a permissible construction of the ambiguous terms of 

that statute. 

 

V. The Secretary’s application of the Part 292 regulations to the 
Redding Rancheria was not arbitrary or capricious. 

 

 The Tribe’s final argument is that, even if the Secretary’s interpretation of the 

restored lands exception is valid, the Secretary violated the Administrative Procedure 
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Act by applying the exception arbitrarily or capriciously in this case. Br. of Appellant 

at 55-57. But the Secretary’s application of the facts of this case to the regulatory 

criteria in 25 C.F.R. §§ 202.11-202.12 was straightforward and relied on facts not in 

dispute. Thus, on appeal, the Tribe’s only argument on the merits of the Secretary’s 

application of the regulations is with respect to the district court’s understanding of the 

underlying facts of the decision. Even if the Tribe were correct, that would have no 

bearing on whether the Secretary’s decision was correct at the time the Secretary 

issued the decision letter. 

 The Tribe states that it “repeatedly made it clear to the Federal Officials that 

the Tribe did not intend to build a second casino and operate two casinos 

simultaneously.” Br. of Appellant at 55 (citing ER 310-12). The administrative record 

does somewhat support this factual claim. Six days before Interior issued its final 

decision, the Tribe wrote to Interior expressing its “intent to close our existing facility 

and relocate our gaming operation to the Strawberry Fields property.” ER 311. The 

Tribe then claims that, as a legal matter, this promise “effectively complied with the 

Regulations.” Br. of Appellant at 56. But even a cursory reading of the regulatory 

language demonstrates that this is not so. 

 A tribe may qualify for the “restored lands exception” if it can show that “[t]he 

tribe submitted an application to take the land into trust within 25 years after the tribe 

was restored to Federal recognition and the tribe is not gaming on other lands.” 25 C.F.R. 

§ 292.12(c)(2). The regulation is written in the present tense, and makes no exception 
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for whether the tribe “will be gaming on other lands” in the future. Throughout the 

entire period of time between the Tribe’s initial request to take the Strawberry Fields 

parcel into trust, through the Secretary’s decision of December 22, 2010, and even 

through the present day, the Tribe has operated the Win-River Casino. Thus, the 

Secretary’s determination that “the Tribe’s existing gaming facility precludes a 

finding,” ER 275, that the Tribe “is not gaming on other lands” 25 C.F.R. 

§ 292.12(c)(2), is plainly not arbitrary. 

 The Tribe objects that the Secretary “acted arbitrarily in refusing to consider 

the Tribe’s plan to relocate its gaming operation.” Br. of Appellant at 56. But the 

regulations are clear, and contain no provision for an expression of future intent with 

an undefined time frame. Later-acquired lands are not eligible for gaming if a tribe is 

gaming on other lands, and the Redding Rancheria is gaming on other lands. It is the 

Secretary’s decision that is under review, and only if the Secretary’s decision was 

arbitrary or capricious could this Court remand that decision to Interior for further 

consideration. Whether or not the district court accurately described the Tribe’s stated 

future intent to close the Win-River Casino if they prevailed on their land-into-trust 

application, Br. of Appellant at 55-57, is irrelevant. 

 

VI. The United States did not violate any fiduciary duty. 
 

 The Tribe in its Complaint, ER 325 at & 58, and the amici, Br. of Amicus Curiae 
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at 9-10, argue that the Secretary’s interpretation of the “restored lands exception” 

must be rejected as a violation of a fiduciary duty owed to the Tribe by the United 

States. This is incorrect. While the United States maintains a general trust relationship 

between itself and Indian tribes, this general relationship establishes no enforceable 

fiduciary obligations on its own. United States v. Jicarilla Apache Nation, 131 S.Ct. 2313, 

1224-25 (2011). Congress must expressly accept such a responsibility by statute. Id. at 

2325. See also United States v. Navajo Nation, 556 U.S. 287, 129 S.Ct. 1547, 1550 (2009) 

(a tribe must “identify a specific, applicable, trust-creating statute or regulation that 

the Government violated.”). 

 The IGRA “does not create a fiduciary duty . . . Nothing in the Act indicates 

any intention by Congress to recognize or create a fiduciary duty.” Lac Courte Oreilles 

Band of Lake Superior Chippewa Indians v. United States, 259 F.Supp. 2d 783, 790-91 

(W.D. Wis. 2003). Nor can a trust obligation exist where the United States “never 

acquired the subject land in trust for plaintiffs. Without a trust, there is no fiduciary 

duty.” Id. at 790. Therefore, whether or not the Tribe is correct on the merits of its 

appeal, that conclusion is not compelled by any fiduciary duty owed by the United 

States to the Tribe with respect to the Strawberry Fields and Adjacent 80 Acres 

parcels. 
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CONCLUSION 
 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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STATEMENT OF RELATED CASES 
 

 The Federal Appellees are not aware of any related cases, as defined by 9th Cir. 

R. 28-2.6, that are pending in this Court. 
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