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INTRODUCTION 

 The arguments made by the City of Duluth as to why this suit can be heard in state 

court should instead be directed to the federal district court in Minnesota.  Under the 

1994 Agreements, the City and the Band established the federal court, not the state court 

or the tribal court, as the exclusive forum to resolve all disputes under those Agreements.   

 While the City alleges that its case arises only under the 1986 Commission 

Agreement, and has nothing to do with the 1994 Agreements, see City Br. 18, that claim 

is simply wrong.  The unavoidable substantive question in this case is whether the 

provisions of the 1986 Agreement on which the City bases its claim, including the Band‟s 

1986 waiver of immunity, are now “of no force or effect” because of the amendments the 

parties made in 1994 to those provisions.  A171.
1
  The City‟s complaint specifically—

and necessarily—alleges this issue.  Compl., ¶ 21, A6 (“The [1994] Agreement did not . . 

. subject Article 10(b) of the 1986 Commission Agreement to Section 2 of the Amended 

Agreement.”). 

 This issue—whether the 1994 Amendments made the pertinent 1986 provisions 

“dormant” or not—is in dispute between the parties.  And the parties could not have been 

clearer, in drafting the 1994 Umbrella Agreement, that “the State of Minnesota courts and 

the Tribal courts will not have jurisdiction to hear disputes between the City and the Band 

arising under this Agreement.”  A133-A134 (emphasis added).   “All such matters shall 

be heard in [the] United States District Court for the District of Minnesota.”  A134.  

Indeed, the federal district court in 1994, by stipulation and consent order, expressly said 

                                                 
1
  “A_” refers to the Appendix submitted with the Band‟s Opening Brief. 
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that it “retains jurisdiction over this matter, including specifically the 1994 Agreements,” 

for the purpose of ensuring compliance with “all provisions” of the Agreements.  A177. 

 The parties reinforced this point by limiting the Band‟s waiver of sovereign 

immunity in the 1994 Agreements to actions in federal court.  Where, as here, an Indian 

tribe is a party defendant, a court‟s jurisdiction is cabined by the terms of the tribal 

sovereign‟s consent to suit.  Here, the City and the Band bargained over the terms of 

consent and resolved the issue by contract.  Because the parties agreed that all disputes 

about the 1994 Agreements are to be decided in federal court, the Band‟s waiver of 

immunity extends only that far.  The state court is bound by that contractual allocation of 

jurisdiction because it expresses the limits of the sovereign‟s consent to suit.  The state 

district court below correctly applied this limitation on its jurisdiction and accordingly 

dismissed the City‟s complaint.       

 The City makes various arguments as to why the “dormancy” provision in section 

2 of the 1994 Amendments should not be read to amend, i.e., to suspend, the 1986 

contract terms the City seeks to enforce in this suit.  Those arguments are not sound for 

the reasons discussed in the Band‟s Opening Brief and below, but in any event they are to 

be decided by the federal court.  If that court, as gatekeeper to the interpretation of the 

1994 City-Band contracts, decides that the pertinent 1986 contract provision requiring 

City consent to the creation of new “Indian Country” is still in effect, and that the Band‟s 

1986 waiver of immunity to suit in state court is still in effect, then the City has the 

option of returning to state court to seek to enforce the consent provision here, or simply 

to remain in federal court and seek to enforce the consent provision there.  Because the 
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federal court has not made any such determination, the contrary ruling by the Court of 

Appeals should be reversed and this suit should be dismissed. 

I. THE STATE COURT DOES NOT HAVE JURISDICTION TO EXCEED 

 THE LIMITS OF THE BAND’S CONSENT TO ITS JURISDICTION. 

 

 A. A court has jurisdiction over an Indian tribe only to the extent the  

  tribe has waived its immunity to suit in that forum. 

 

 The City‟s jurisdictional argument, like the ruling of the Court of Appeals, is 

premised on the rubric that a court has “jurisdiction to determine its jurisdiction.”  Thus, 

according to the City, “the essential issue for this Court to decide is the extent of a court‟s 

authority to determine its jurisdiction.”  City Br. 12.    

 It is “familiar law” that a court “always has jurisdiction to determine its own 

jurisdiction.”  United States v. Ruiz, 536 U.S. 622, 628 (2002).  But the power of a court 

to determine its jurisdiction does not license a court to violate the limitations on its 

jurisdiction in doing so. 

 And where, as here, a suit is brought against a federally recognized Indian tribe, 

those limits are clear.  While state courts are, for most purposes, courts of “general 

jurisdiction,” City Br. 12, that axiom most assuredly does not apply to suits against 

sovereign Indian tribes,  Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754-56 

(1998); Gavle v. Little Six, Inc., 555 N.W.2d 284, 292 (Minn. 1996); Tibbetts v. Leech 

Lake Reservation Bus. Comm., 397 N.W.2d 883, 886 (Minn. 1986).  Even the City 

acknowledges that “one of the exceptions” to the “general jurisdiction” of state courts “is 

in the realm of jurisdiction over tribal government.”  City Br. 12-13. 
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 For a state court to exercise jurisdiction over a suit against an Indian tribe, it is 

necessary to show that the sovereign tribe has waived its immunity to suit in that forum 

and for that purpose.  So, for example, if a tribe waives immunity only for purposes of a 

suit seeking to enforce an agreement to arbitrate, the tribe retains its immunity as against 

a suit raising any other claim or seeking any other remedy.
2
  If a tribe waives its 

immunity only to suit in one forum, the tribe retains its immunity as against a suit 

brought in any other forum.
3
   

 In other words, a tribe‟s waiver of immunity must be strictly construed and a tribe 

is not subject to suit beyond the scope of any explicit waiver it has made.  Mo. River 

Servs., Inc. v. Omaha Tribe of Neb., 267 F.3d 848, 852 (8th Cir. 2001).  “When consent 

to be sued is given, the terms of the consent establish the bounds of a court‟s 

jurisdiction.”  Ramey Const. Co. v. Apache Tribe of the Mescalero Reservation, 673 F.2d 

315, 320 (10th Cir. 1982); see generally Ruckelshaus v. Sierra Club, 463 U.S. 680, 685 

(1983) (“Waivers of immunity must be „construed strictly in favor of the sovereign,‟ . . . 

                                                 
2
  Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians, 63 F.3d 1030, 1048-49 

(11th Cir. 1995) (waiver of immunity for purposes of arbitration did not waive immunity 

for breach of contract claims in federal court); J.L. Ward Assocs., Inc. v. Great Plains 

Tribal Chairmen’s Health Bd., 842 F. Supp. 2d 1163, 1179-80 (D.S.D. 2012) (tribe‟s 

limited waiver of immunity for arbitration of contract claims did not operate as a waiver 

to federal suit on tort claims). 

 
3
  See Band Opening Br. 18-19 (citing cases); Gilbertson v. Quinault Indian Nation, 

495 F. App‟x 779, 780 (9th Cir. 2012) (limited waiver of immunity to suit in tribal court 

did not operate as a waiver of immunity in all courts); Sanderford v. Creek Casino 

Montgomery, 2013 WL 131432, at *3 (M.D. Ala. Jan. 10, 2013) (same); Adams v. Moapa 

Band of Paiute Indians, 991 F. Supp. 1218, 1222-23 (D. Nev. 1997) (same).  The same 

principle applies to waivers of immunity by States.  See Band Opening Br. 19, n.9. 
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and not „enlarge[d] … beyond what the language requires.‟” (alteration and second 

omission in original) (citations omitted)). 

 Thus, absent an Indian tribe‟s specific, explicit, applicable and effective waiver of 

its immunity, a court simply lacks jurisdiction to proceed in a case brought against that 

tribe, as this Court has recognized.  Gavle, 555 N.W.2d at 292; Tibbetts, 397 N.W.2d at 

886; see also Kiowa, 523 U.S. at 754-56.
4
 

 Accordingly, whenever a suit is brought in any court against an Indian tribe, the 

court must necessarily first exercise “jurisdiction to determine its jurisdiction” over the 

case by determining whether the tribe is immune from the suit in the forum.  E.g., 

Missouri River Servs., 267 F.3d at 852 (“Because a waiver of immunity from suit 

implicates jurisdictional concerns, a court must satisfy itself that jurisdiction exists.”).  

Where a tribe is alleged to have waived its immunity, the court has authority to examine 

the waiver.  And if the court determines that the tribe has not sufficiently and explicitly 

waived its immunity to suit in the forum, or with regard to the claims being made, the 

court reaches the limit of its jurisdiction to proceed and the suit must be dismissed.    

                                                 
4
  Oddly, the City asserts, “[t]he band [sic] has not claimed that it is immune from 

the city‟s suit.”  City Br. 11.  To the contrary, the Band‟s immunity defense to suit in 

state court was asserted vigorously in the proceedings before the trial court and before the 

Court of Appeals—and the City responded to the Band‟s assertion of immunity.  See 

Band‟s Resp. to City‟s Mot. for Temporary Inj. 12-13 (Apr. 12, 2012) (section 19 waiver 

of immunity made dormant by the 1994 Agreement); City‟s Reply in Support of Its Mot. 

for Temporary Inj. 2, 3 (Apr. 16, 2012) (disputing that the 1994 Agreement suspends the 

section 19 waiver); Band‟s Br. Before the Minn. Ct. App. 13-23 (Oct. 10, 2012).  While 

the City says that the Band “has conceded that it waived immunity,” City Br. 11, it 

ignores the critical distinction made by the Band that its waiver for purposes of the 1994 

Agreement is limited to suit in federal court, and the Band remains immune to suit in 

state court for any claim or dispute arising under the 1994 Agreement. 
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 The case here must be governed by these principles.  To be sure, this case presents 

an atypically complicated fact pattern because it involves two sets of intertwined 

contracts, with two different waivers of immunity that are of two different scopes.  But 

the court‟s obligation is nonetheless to exercise jurisdiction only to determine if it has 

jurisdiction to proceed and, if it does not, then the court can go no further.   

 B. This case necessarily presents a question of whether provisions of the  

  1986 Agreement have been made “dormant” by the 1994 Amendments. 

 

 The City argues that (i) its claim arises under section 10 of the 1986 Commission 

Agreement, A38-A39 (which requires the Band to seek the City‟s consent to “create” 

“Indian Country” within the City), Compl. ¶ 28, A7; (ii) that the waiver of immunity in 

section 19 of the 1986 Agreement, A62, applies to that claim, Compl. ¶ 5, A2; and (iii) 

that the section 19 waiver permits suits against the Band in either federal or state court.  

Therefore, according to the City, the Court of Appeals was correct to find the City‟s suit 

may be brought in state court.    

 But the case is not as simple as the City would have it.  As the City acknowledges, 

the 1986 Agreement does not operate in a vacuum, Compl. ¶¶ 14-21, A5-A6, and it 

certainly does not stand alone.  By the modifications and amendments made in 1994, the 

City and the Band revised, repealed, suspended or superseded virtually all of the 

provisions of the 1986 Agreement, such that no term of the 1986 Agreement can be 

construed without reference to the effect on it of the 1994 Agreement and Amendments.    

 The section 10 consent provision and the section 19 waiver provision are two of 

the 34 provisions of the 1986 Agreement that, under specified conditions, are made 



7 
 

“dormant” and “of no force or effect” by section 2 of the 1994 Amendments.  A171.
5
  

Thus, the facial question is whether the 1994 dormancy provision renders either or both 

of the pertinent 1986 provisions “dormant” and “of no force or effect.”  If section 10 is 

“of no force or effect,” the City has no present cause of action, i.e., the City‟s consent to 

the “creation of additional Indian Country” is not required.
6
  And if section 19 is “of no 

force or effect,” then the Band has not waived its immunity from suit in state court, 

because the 1986 waiver is then dormant, and the state court lacks jurisdiction to proceed 

in this case. 

 The Court of Appeals went astray on this very point by concluding that the 1994 

Agreements “do not control or address the trust application which is at the heart of this 

litigation.”  Addendum 8.  That statement is clearly erroneous because the section 2 

dormancy provision of the 1994 Amendments determines whether there is any current 

“force or effect” to the provisions of the 1986 Agreement that “control or address” the 

trust application.
 
  If there is not, then the foundation of the City‟s complaint collapses. 

                                                 
5
  The City notes that the parties “did not abrogate and replace” the Band‟s section 

19 waiver of immunity but instead made it subject to the section 2 dormancy provision of 

the 1994 Agreement.  City Br. 8-9.  This is a distinction without a difference, since the 

abrogation of a contract clause and an amendment which renders it “of no force or effect” 

have precisely the same legal effect for so long as the dormancy clause applies. 

 
6
  The City itself recognized the necessity of pleading this point as an element of its 

claim.  Its Complaint includes an allegation that the 1994 Agreement “did not … subject 

Article 10(b) of the 1986 Commission Agreement to Section 2 of the Amended 

Agreement.” Compl. ¶ 21, A6; see also id. ¶ 26, A7 (alleging that the parcel of land at 

issue is not subject to the dormancy clause). 
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 For that reason, the question of whether the state court has jurisdiction to proceed, 

i.e., whether the Band‟s 1986 waiver is in effect, turns on an interpretation of the section 

2 dormancy provision of the 1994 Amendments, and in this case the parties have 

committed that determination to the exclusive jurisdiction of the federal court.   

 C. The 1994 Agreement, by its express terms, divests the state court of  

  jurisdiction to construe the section 2 dormancy provision.   
  

 For purposes of the 1994 Agreements, the Band limited its waiver of immunity to 

actions in federal court.  A133.  That waiver applies broadly to “any claim” arising out of 

the 1994 Agreements, but it applies narrowly to permit such claims to be heard only in 

federal court.  This limitation is implemented and reinforced by the accompanying forum 

selection provision in section 11 that the state courts “will not have jurisdiction” to “hear 

disputes” about the meaning of the 1994 Agreements.  A133-A134.
 7

    

 These limitations control.  In particular, the absence of a waiver of immunity by 

the Band for the state court to adjudicate any claim under the 1994 Agreements works to 

“establish the bounds” of the state court‟s jurisdiction.  Ramey, 673 F.2d at 320.  

 The district court below correctly applied all of these principles to conclude that 

the state court cannot proceed in this case.  Addendum 16-18.  That court exercised its 

jurisdiction to determine its jurisdiction to proceed.  Id. at 16 (“Before the Court can 

determine whether or not the City is entitled to injunctive relief, it must determine 

whether it has jurisdiction to hear the issue.”).   It identified the key issue as whether 

                                                 
7
  In addition, section 10 of the 1994 Agreement provides that the contract will be 

governed by federal law “as applied by the United States District Court for the District of 

Minnesota.”  A133. 
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sections 10 and 19 of the 1986 Agreement, relied on by the City, are dormant.  Id. at 17.  

(“If those sections of the Commission Agreement are dormant, this court has no 

jurisdiction and the City has no cause of action.”).  It recognized that resolution of this 

issue depends on interpretation of the 1994 Agreement.  Id. at 18 (“[D]etermination of the 

issue does rely on interpretation of the [1994] Umbrella Agreement.”).  And it concluded 

that by the terms of the City-Band contract, the state court lacks jurisdiction to interpret 

the 1994 Agreement.  Id. (“Sections 9 through 11 of the Umbrella Agreement clearly give 

exclusive jurisdiction over the contract to the federal courts.”).  

 The City‟s response is two-fold.  First, it argues, incorrectly, that the Band 

“ignore[s] the context and language of the entirety of the 1994 agreement,” because the 

jurisdictional provisions in the 1994 Agreement apply only to the 1994 Agreement, and 

not to the 1986 Agreement.  City Br. 19.   

 The Band does not ignore that point; indeed, it is the foundation of the Band‟s 

argument that the 1994 jurisdictional provisions apply to the section 2 dormancy clause 

of the 1994 Amendments.  Although the parties could have simply abrogated the 1986 

waiver provision, they instead decided to make the 1986 waiver “dormant and of no force 

or effect” under the terms of the section 2 dormancy clause.  And that clause is part of, 

and subject to the jurisdictional limitations of, the “entirety” of the 1994 Agreement.    

 The City‟s second response is, like the Court of Appeals, simply to assert that a 

court is “empowered to determine the existence of its jurisdiction,” City Br. 14, which, 
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according to the City, gives a court the right to review “all evidence relevant to the 

jurisdictional defense.”  Id. at 12.
8
   

 Here, the Band‟s “jurisdictional defense” is that the state court lacks jurisdiction to 

determine whether the 1994 dormancy clause applies to sections 10 and 19 of the 1986 

Agreement. To be sure, the state court has jurisdiction to rule on this jurisdictional 

defense—that is precisely what the district court did in dismissing the complaint.  And in 

so doing, the state court obviously has to review the “evidence relevant to the 

jurisdictional defense,” i.e., the unambiguous provisions of the 1994 Agreement that (i) 

limit only to federal court the waiver of the Band‟s immunity to resolve disputes about 

the 1994 Agreement (section 9), and (ii) divest the state court of “jurisdiction” to resolve 

such “disputes” (section 11).  Again, this is what the district court did. 

 But the state court‟s authority over the “jurisdictional defense” does not permit the 

state court to construe the meaning of the dormancy provision itself, which is a 

substantive provision of the 1994 contract that amends the 1986 contract.  To extend the 

                                                 
8
  The City notes that the Court of Appeals cited to Hunter v. Underwood, 362 F.3d 

468 (8th Cir. 2004) and J.E.B. v. Danks, 785 N.W.2d 741, 747 (Minn. 2010).  City Br. 

14. Neither case involved a suit against a sovereign Indian tribe, where state court 

jurisdiction is presumptively lacking absent an express waiver of immunity for the state 

court forum.  Both cases are therefore inapposite.  Furthermore, Hunter simply stands for 

the unremarkable proposition that a court has authority to determine if it has jurisdiction, 

362 F.3d at 475, a point the Band does not contest.  Danks is wholly inapplicable as the 

Court there found that the availability of a statutory immunity defense to a person who 

reports suspected child abuse could not be resolved on summary judgment because it 

turned on disputed issues of fact.  785 N.W.2d at 747-50.  Here, unlike in Danks, the 

parties expressly assigned resolution of the disputed issue to a different forum. 
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state court‟s authority that far would violate the very limitations on the state court‟s 

jurisdiction that are set forth in the 1994 Agreement.    

 For this reason, the City misses the point when it cites this Court‟s forum selection 

ruling in Hauenstein & Bermeister, Inc. v. Met-Fab Indus., Inc., 320 N.W.2d 886 (Minn. 

1982), for the proposition that the court in that case was “required to construe the forum 

selection clause” before it dismissed the case based on the forum selection clause.  City 

Br. 15.   Of course that was true there.  Just as it is true here that the state court is 

required to review the unambiguous jurisdictional provisions of the 1994 Agreement, 

sections 9, 10 and 11, in order to rule on the jurisdictional issue here.   

 But simply because a court has the power to examine the jurisdictional provisions 

of a contract in order to rule on its jurisdiction does not empower the court to go beyond 

that and construe substantive provisions of the same contract, in violation of that 

contract‟s express limitations on the court‟s jurisdiction.  To carry the City‟s analogy one 

step further, it would be as if the Court in Hauenstein made a determination to decline 

jurisdiction to rule on the breach of contract claim in the case based on its review of the 

forum selection clause in the contract, but then went on to make a ruling about the breach 

of contract claim anyway. 

 The Court of Appeals erred by circumventing the contract‟s restriction on the state 

court‟s jurisdiction, as the City seeks to do here.  The state court lacks jurisdiction under 

the 1994 Agreement to resolve the dispute between the parties as to the current “force or 

effect,” if any, of the Band‟s 1986 waiver of immunity.  Once a court exercises its 



12 
 

jurisdiction to determine that it lacks jurisdiction, it has reached the limit of its power and 

must proceed no further.  At that point, the case must be dismissed.
9
      

II. SECTIONS 10 AND 19 OF THE 1986 COMMISSION AGREEMENT ARE 

 “OF NO FORCE OR EFFECT” UNDER THE 1994 DORMANCY 

 CLAUSE. 

 

 The City argues at length that “[s]ection 2 of the 1994 amendments to the 

commission agreement (the dormancy clause) did not apply to Article 10 of the 

commission agreement because expansion of Indian Country in Duluth does not involve 

the gaming and business activities presently occurring at the sublease space.”  City Br. 

22.   The City contends that “[u]nderstood in its historical context . . . the applicability of 

the dormancy clause was limited to gaming and ancillary businesses occurring in the 

casino.”  Id. at 20.    

 Indeed, much of the City‟s brief is given over to arguing the history, context and 

intent of the 1994 Agreements.
10

  These arguments simply illustrate and confirm how 

                                                 
9
  This Court‟s decision in Minnesota Chippewa Tribe v. Minnesota Department of 

Labor and Industry, 339 N.W.2d 55 (Minn. 1983), City Br. 13-14, provides no support 

for the City‟s assertion that the state court has jurisdiction to decide the issues here.  In a 

two-paragraph decision, the Court simply held that a suit brought by a tribe, as plaintiff, 

for a declaratory judgment that the tribe was not subject to a state workmen‟s 

compensation statute was proper and ripe for judicial review.  Minn. Chippewa Tribe, 

339 N.W.2d at 56.  Nothing in that decision addresses settled law regarding the limits of 

state jurisdiction over Indian tribes, the rules of strict construction that apply to waivers 

of sovereign immunity, or the force of forum selection clauses that expressly divest state 

courts of jurisdiction to resolve a claim.  

 
10

  The City‟s view is that the 1994 Agreements altered the City-Band contractual 

relationship only with regard to gaming activities and that, for any other purpose, the 

underlying 1986 contracts remain in effect.  City Br. 20-21.  But this is not true because 

the 1994 Agreements, on their face, also address non-gaming matters.  E.g., 1994 

Amendments, §1(v)(a), A171 (providing for distribution of income “from activities other 
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much this case is about the substantive interpretation of the 1994 dormancy clause, a 

matter over which the State of Minnesota courts “will not have jurisdiction to hear 

disputes between the City and the Band. . . .”  1994 Agreement, §11, A133-A134.   

 The Court of Appeals should not have exercised jurisdiction to interpret the 

dormancy clause but it did, and concluded that the clause does not apply here because the 

Carter Hotel property “is not „at the Sublease space.‟”  Addendum 9. 

 The City adopts the same reasoning, and contends that the dormancy clause 

applies only to “gaming and ancillary businesses occurring in the casino.”  City Br. 20.  

But that simply is not what the contract language says.  Instead, the dormancy clause 

refers to a list of sections of the 1986 Commission Agreement (including, for purposes 

relevant here, sections 10 and 19), and states that such sections shall be dormant “insofar 

as they pertain to gaming activities and Ancillary Businesses at the Sublease space. . . .”  

1994 Amendments, §2, A171 (emphasis added).
11

   

 “Pertains to” is broader than “at” or “in.”  Even accepting, arguendo, the City‟s 

premise that the intent of the 1994 Agreements was limited to restructuring the gaming-

related relationship between the City and the Band, the dormancy clause renders of “no 

force or effect” those enumerated provisions of the 1986 Agreement that “pertain to” the 

gaming at the casino.  If the parties had meant to exclude any activities not physically 

                                                                                                                                                             

than gaming”); 1994 Agreement, §3, A131 (restructuring the Commission from seven to 

two members for all purposes, not just for purposes of gaming activities). 

 
11

  The City does not contest that the Sublease condition of the dormancy clause is 

satisfied.   See Band Opening Br. 38-40.  The City nowhere suggests that the Sublease is 

not in effect.   
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located solely within the Sublease space, the dormancy provision would have been 

written to say so; it certainly would not have been drafted with a broad, inclusive phrase 

like “pertains to.”  See Band Opening Br. 36 n.17 (citing dictionary definitions).
12

 

 Accordingly, the Band‟s argument is not that the dormancy clause applies to 

matters that are wholly disconnected from the gaming activities (or from the “ancillary 

businesses”) at the casino.  Rather, the Band‟s argument is that the proposed Carter Hotel 

trust acquisition easily meets the “pertains to” standard.  Showing this does not require, 

as the City fears, “a clever argument [where] one could find some beneficial connection 

to the casino.”  City Br. 21.  Here, the property is right next door to the casino and the 

“beneficial connection” between the casino and the trust acquisition is clear, direct and 

obvious, as discussed at length in the Band‟s trust application itself.  Indeed, that 

“beneficial connection” constitutes two of the three “principal purposes” listed by the 

Band for the trust acquisition.  See A189 (arguing the trust acquisition would lead to 

“[i]mprovement of economic activities on Reservation land,” i.e., at the casino); A190-

A192 (arguing the trust acquisition would “protect the Band‟s Reservation trust assets,” 

i.e., the casino, “from negative impacts from the surrounding land uses”). 

                                                 
12

  With particular regard to section 10, the City‟s construction of the dormancy 

clause makes no sense at all.  Any application by the Band to “create” additional “Indian 

Country” in the City would, by definition, relate to someplace that is not “at the Sublease 

space,” since that property already is “Indian Country.”  So if, as the City contends, the 

dormancy clause applies only to activities that are literally “at” the Sublease space, then 

the clause would never apply to section 10.  But the parties expressly listed section 10 as 

within the dormancy clause, indicating at the very least that the clause must apply to 

section 10 sometimes, which means the City‟s restrictive interpretation of the clause 

cannot be right.  
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 One could speculate that the Band might someday seek to “create” Indian Country 

within the City where the application is so attenuated from the gaming at the casino—

either because of a remote location or because of a wholly unrelated purpose—that the 

trust acquisition might not meet the dormancy clause standard of “pertain[ing] to gaming 

activities and Ancillary Businesses at the Sublease space,” A171.  But this is not such a 

case.      

 Although this Court need not (and should not, for lack of jurisdiction) reach the 

issue of whether the dormancy clause applies to the facts in this case, the only reasonable 

conclusion is that it does, because the trust acquisition “pertains to” gaming at the casino 

site next door.  Accordingly, for purposes of this case, sections 10 and 19 of the 1986 

Agreement, as amended by the 1994 dormancy clause, are of “no force or effect.”  

Because the Band has therefore not waived its immunity to suit in state court (and 

because the City has no cause of action), the case must be dismissed. 

III. THE CASE SHOULD BE DISMISSED ON GROUNDS OF COMITY. 

 

 For reasons of comity, as well as lack of jurisdiction, the state court should decline 

to hear this case, and instead defer to the pending proceedings in the federal 

administrative and judicial forums where there are no jurisdictional impediments, and 

where those forums are already well down the road in managing the ongoing disputes 

between the City and the Band, including (in the case of the administrative agency) their 

dispute on the same proposed trust acquisition that the City seeks to have the state court 

enjoin. 
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 A. The Band’s arguments on comity are properly before this Court. 

 

 The City cites Thiele v. Stich, 425 N.W.2d 580, 582 (Minn. 1988), for the 

proposition that this Court should not consider the Band‟s comity argument because that 

argument was not raised below.  City Br. 23. 

 “This is not, however, an ironclad rule,” Oanes v. Allstate Ins. Co., 617 N.W.2d 

401, 403 (Minn. 2000), and indeed, “[t]his court has carved out a „well-established‟ 

exception to the general rule,” Watson v. United Servs. Auto. Ass’n, 566 N.W.2d 683, 688 

(Minn. 1997).  As this Court explained in Zip Sort, Inc. v. Comm’r of Revenue and 

elsewhere: 

[A]n appellate court may base its decision on a theory not presented to nor 

considered by the trial court where the question raised for the first time on 

appeal is plainly decisive of the entire controversy on its merits and where 

there is no possible advantage or disadvantage to either party in not having 

had a prior ruling on the question by the trial court. . . . This court also has 

held that there is no disadvantage to a party when the facts are undisputed.  

 

567 N.W.2d 34, 39 n. 9 (Minn. 1997) (citations omitted); see also Watson, 566 N.W.2d at 

687; Oanes, 617 N.W.2d at 403.  “Factors favoring review include [among others, that] ...  

the issue was „implicit in‟ or „closely akin to‟ the arguments raised below; and the issue is 

not dependent on any new or controverted facts.”  Watson, 566 N.W.2d at 688 (citing  

Cohen v. Cowles Media Co., 479 N.W.2d 387, 390 (Minn. 1992); Perl v. St. Paul Fire 

and Marine Ins. Co., 345 N.W.2d 209, 215 n. 6 (Minn. 1984)).
13

    

                                                 
13

  Although the City relies heavily on Midwest Family Mut. Ins. Co. v. Wolters, 831 

N.W.2d 628 (Minn. 2013), that case stands more for the exception than it does for the 

rule, as Court there did consider arguments that had not been raised below.  Id. at 635 

(Court may consider an argument not raised below “in the „interest of justice‟ pursuant to 

Minn. R. Civ. App. P. 103.04”). 
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 These factors favor consideration of the comity argument here.  First, there are no 

new or controverted relevant facts.  The pendency of both the federal administrative 

proceeding before the BIA, and the related City-Band litigation in the federal court, were 

part of the record below.  Indeed, the pendency of the administrative process is obvious 

from the City‟s complaint, which cites the fact of the administrative proceeding as the 

gravamen of the lawsuit, Compl. ¶¶ 22-31, A6-A7, while the pendency of the federal 

litigation between the parties was raised in the briefing below.
14

     

Second, the comity concerns here are so plainly “akin to” and “implicit in” the 

issues raised below that during the hearing on the motion for a temporary injunction, the 

trial judge noted that the City‟s arguments would ultimately have to be addressed by the 

federal court.
15

  And after he dismissed the case, the trial judge noted that he had “fully 

expected that Plaintiff would bring any claims regarding the issues herein before the 

                                                 
14

  The Band‟s opposition to the City‟s motion for an injunction advised the court of 

the pending federal litigation, Band‟s Resp. to City‟s Mot. for Temporary Inj. 8 n.29, 22, 

27-28 (Apr. 12, 2012), as did the Band‟s brief to the Court of Appeals, Band‟s Br. Before 

the Minn. Ct. App. 23 n.109 (Oct. 10, 2012).   
 
15

  THE COURT:  [U]ltimately, isn‟t a Federal Court going to make the decision 

 on that issue whether or not the 1986 Agreement has any validity or not? 

 

 MS. LUTTERMAN:  No, because that issue isn‟t pending before the Federal 

 Courts. 

 

 THE COURT:  Well, it will be eventually.  It will have to. 

 

      *** 

 THE COURT:  I‟m having a hard time understanding why ultimately when all 

 of this comes to a boil why the Federal Courts of the United States are not going to 

 be making the decisions in these cases including this case. 

 

Tr. of Apr. 19, 2012 Hr‟g 7-8. 
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United States District Court.”  Order of Recusal (July 24, 2012) (ordering recusal sua 

sponte).   As illustrated by the trial court‟s comments, the comity principles are closely 

tied to the jurisdictional issues in this case—indeed, they are simply the other side of the 

same coin because the federal court‟s jurisdiction in this case is co-extensive with the 

limitations on the state court‟s jurisdiction, so not only does the City have an alternative 

forum in which its claims can be heard, but that federal forum is particularly well-suited 

to address those claims.  

Finally, the comity principles could be decisive in this case as a supplemental or 

alternative ground for dismissal of the City‟s complaint.  Comity is also an issue of law 

on which this Court is fit to make a de novo ruling, so there is no disadvantage to either 

party in the absence of a prior ruling below.   

For all of these reasons, the comity issues fall within the Zip Sort/Watson/Oanes 

doctrine, and can be considered by this Court. 

B. Principles of comity and the orderly administration of justice are 

served by allowing the current dispute to be addressed in the pending 

federal administrative and judicial proceedings. 

 

 For the reasons set out in the Band‟s Opening Brief, this action should be 

dismissed in favor of allowing the dispute between the parties to be resolved in either (1) 

the ongoing federal administrative proceeding that will grant or deny the Band‟s trust 

land application that is at issue here, or (2) the ongoing federal court proceedings that 

continue to address the myriad City-Band contractual disputes arising from the same 

agreements at issue here.  The City‟s contrary views have no merit. 
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As to the federal administrative proceeding, the City makes the surprising and 

unsupported assertion that “the trust application process does not involve the same 

parties, the same issue or simultaneous litigation.”  City Br. 30.  But:  

(i) both the Band and the City are active participants in that administrative 

proceeding, see A186-A202 (application by the Band); A205-A217 (opposition by the 

City); A218-A240 (response by Band), and indeed, the City‟s participation in the 

administrative proceeding pre-dates its initiation of this litigation;  

(ii) the administrative proceeding is about the same trust land application as this 

lawsuit, compare A186 (description of property in trust application), with A6-A7 

(description of property in City‟s Complaint); and  

(iii) the administrative proceeding can provide complete relief to the City, i.e., 

denial of the Band‟s application.  Indeed, the Secretary‟s administrative determination (or 

the judicial review that follows) is the typical forum in which state and local governments 

have successfully challenged tribal trust land applications, raising a host of issues not 

limited to the specific matters on which state and local governments are invited by the 

Secretary to comment.  25 C.F.R. §151.10; A203-A204 (inviting comments from the City 

on the Band‟s application).
16

   

                                                 
16

  See Band Opening Br. 43 & n. 21 (citing Carcieri v. Salazar, 555 U.S. 379 (2009) 

(reversing trust acquisition decision challenged by State of Rhode Island because agency 

decision exceeded the Secretary‟s statutory authority); South Dakota v. U.S. Dep’t of 

Interior, 787 F. Supp. 2d 981 (D.S.D. 2011) (remanding a trust acquisition decision 

following appeal by state, county and city, where BIA violated due process by failing to 

provide documents to plaintiffs)). 
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The City itself filed an extensive objection letter with the BIA, explaining why it 

opposes the trust acquisition in the context of the existing City-Band agreements.  A206-

A207 (arguing that the “Carter Hotel application undermines and contradicts the letter 

and spirit of the parties‟ agreements relative to the Casino Trust property and should not 

be approved without resolution of those issues either by the Federal courts or by the 

parties.”).  While the City now contends that the federal administrative process should 

not “deprive the city of its right to litigate in a forum it has the right to select,” City Br. 

30, the principles underlying comity are not defeated merely by a party‟s litigating 

preferences.
17

   

Principles of comity turn instead on the orderly administration of justice, which 

here is best served by having all issues relevant to the trust application considered 

together and first by the expert agency charged with authority to do so, subject to judicial 

review of that agency‟s decision.  Doing so would best avoid piecemeal litigation in 

multiple forums, potentially inconsistent rulings and jurisdictional conflicts.  See Band 

Opening Br. 43-45. 

As to the pending proceeding in the Minnesota federal court, the City‟s response is 

limited to its assertion that the claims in that case are different from the claims here, 

                                                 
17

   And in any event, there are many circumstances in which a party is required to 

exhaust its administrative remedies, so the existence of an adequate administrative 

process does deprive a party of a right to choose a different forum of its preference (or, as 

here, to litigate in both forums simultaneously).  E.g., Nw. Airlines, Inc. v. Metro. 

Airports Comm’n, 672 N.W.2d 379, 383 (Minn. Ct. App. 2003); see also Wert v. Liberty 

Life Assurance Co. of Boston, 447 F.3d 1060, 1063-66 (8th Cir. 2006); Johnson v. Jones, 

340 F.3d 624, 627 (8th Cir. 2003). 
  



21 
 

ostensibly because the claims pending in federal court involve gaming at the casino, and 

the claims here (in the City‟s view) do not.  City Br. 27-28.   

But both sets of claims involve the interpretation of a common body of contracts.  

The City does not dispute the indisputable proposition that as a result of litigation which 

it initiated against the Band in 2009, the federal district court in Minnesota (and on 

review, the federal Court of Appeals) have, over the past four years, ruled on a host of 

questions regarding the contractual relationship between the parties, and the rights and 

responsibilities that each has under the agreements.  The federal district court continues 

to actively supervise what is, as a practical matter, an ongoing “unwinding” of the 

contractual relationship between the City and the Band, a restructuring that is occasioned 

by the illegality under IGRA of the current relationship.
18

   

Finally, the state court should defer to the federal court in order to avoid the 

jurisdictional barriers which handicap proceeding in the state courts.  See Orthmann v. 

Apple River Campground, Inc., 765 F.2d 119, 121 (8th Cir. 1985) (deferring to action in 

Wisconsin court “without jurisdictional problems” where the parties “vigorously dispute 

whether there is personal jurisdiction over the defendants in Minnesota.”).  The Band 

waived its immunity to suit in federal court under both the 1986 and 1994 Agreements, 

and the federal court expressly retained jurisdiction over interpreting the 1994 

                                                 
18

  On October 8, 2013, the federal court in Minnesota issued its most recent decision 

in the pending federal case, denying the Band‟s motion for relief under Federal Rule of 

Civil Procedure 60(b), relating to certain payments withheld from the City.  City of 

Duluth v. Fond du Lac Band of Lake Superior Chippewa, No. 09-cv-2668 (SRN/LIB) (D. 

Minn. Oct. 8, 2013) (memorandum opinion and order).  The court ordered the parties to 

proceed to trial on a related issue.  Id. at 23. 
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Agreements for the purpose of “ensuring the obligation of the parties to comply” with the 

contracts.  A177.  So, in contrast to the case here, there is no issue about jurisdiction over 

this case in federal court.  Further, the City is seeking to stop a trust acquisition that is 

within the authority only of the Secretary of Interior to grant or deny, and she is not (and 

cannot be made) a party to suit in state court.  See Band Opening Br. 45 (citing MINN. R. 

CIV. P. 19.2); see also 5 U.S.C. §702 (waiving immunity of United States only for actions 

in federal court).
19

   

The City offers no reason—other than its litigating preference—why, at this late 

stage of the game, the state court should for the first time become involved in interpreting 

the same contracts that are before the federal court, much less how that could be done 

without the risk of conflicting or inconsistent decisions.   

 

 

 

 

 

 

                                                 
19

  This point is brought into focus by the fact that the section 10 consent provision 

states that “[t]he Fond du Lac Band shall not create any additional Indian Country, as 

defined herein, unless the City of Duluth approves the creation of additional Indian 

Country as provided in this Paragraph b.”  A39 (emphasis added).  But the Band does not 

“create” Indian country at all; only the Secretary does, by agreeing to take land into trust 

and then proclaiming Reservation status for it.  25 U.S.C. §§465, 467.  Thus, the contract 

requires City consent to an action that only the Secretary can take and purports to 

encumber a power the Band does not have.  
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CONCLUSION 

 The decision of the Court of Appeals should be reversed and the City‟s complaint 

dismissed for lack of jurisdiction. 
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