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STATEMENT OF THE ISSUE  

  

Issue:  Where an Indian tribe has agreed to a limited waiver of sovereign 

immunity in a 1994 contract with a city, and that contract (i) limits the tribe‟s waiver of 

immunity to actions in federal court, (ii) expressly provides that all disputes arising under 

its terms may be heard only in federal court, and (iii) expressly denies state and tribal 

court jurisdiction over such disputes, did the state Court of Appeals err in exercising 

jurisdiction over a dispute between the parties about whether the terms of the 1994 

contract suspend a broader waiver of the tribe‟s immunity in an earlier contract?   

Resolution Below:  This issue was raised in the Fond du Lac Band of Lake 

Superior Chippewa‟s response to the City of Duluth‟s Motion for Temporary Injunction.  

A12-A13.
1
  On May 23, 2012, the District Court for the Sixth Judicial District denied the 

City‟s motion and dismissed the complaint for lack of jurisdiction.  Addendum 12, 17-18.  

The City appealed.  A17.  By an opinion filed on April 15, 2013, the Court of Appeals 

reversed, Addendum 1-11, holding that the state court had jurisdiction to hear a dispute 

about the meaning and effect of the 1994 contract, notwithstanding the provisions of the 

contract that expressly require such disputes to be heard in federal court.  After 

construing the terms of the 1994 contract, the Court concluded that the Tribe‟s earlier 

waiver of immunity was not suspended by the 1994 contract.  Addendum 8-9.  On May 

15, 2013, the Tribe petitioned this Court for further review on three issues, and the 

                                                 
1
  Citations to “A__” are to the pages of the Appendix.  The decisions of the District 

Court and the Court of Appeals are reproduced in the Addendum attached to this brief, 

citations to which are to “Addendum __.” 
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petition was granted by this Court‟s Order of June 26, 2013, on the issue of the 

jurisdiction of the district court. 

Authorities:   Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751 (1998), 

Bryan v. Itasca Cnty., 426 U.S. 373 (1976), Mo. River Servs., Inc. v. Omaha Tribe of 

Neb., 267 F.3d 848 (8th Cir. 2001), and Hauenstein & Bermeister, Inc. v. Met-Fab Indus., 

Inc., 320 N.W.2d 886 (Minn. 1982).   

STATEMENT OF THE CASE 

 In April 2012, the City of Duluth (City) filed this suit alleging that the Fond du 

Lac Band of Lake Superior Chippewa (Band) had breached a 1986 agreement between 

the parties by submitting an application to the Bureau of Indian Affairs (BIA) to have a 

parcel of land owned by the Band within the City placed into trust without the City‟s 

consent.  A1-A9.  The City alleged that its consent was required by the 1986 agreement 

and sought a court order compelling the Band to withdraw the trust land application.  A8-

A9.  The City also alleged that the Band had waived its immunity from suit in state court 

in the 1986 Agreement.  The Band opposed the City‟s claim on the ground that the 

provisions of the 1986 agreement relied on by the City had been made “dormant” by 

operation of comprehensive 1994 amendments to the 1986 agreement.  A12-A13.  The 

Band further asserted that the state court had no jurisdiction to decide that question 

because the 1994 amendments committed any dispute about their meaning to the 

exclusive jurisdiction of the federal court, and that the Band had waived its sovereign 

immunity only in federal court for suits arising under the 1994 amendments.  Id.  In the 

alternative, the Band argued that the City‟s claims were not ripe.  A13.  
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 The District Court for the Sixth Judicial District, by Order and Memorandum of 

Judge Mark A. Munger, on May 23, 2012, agreed that the state court did not have 

jurisdiction, denied the City‟s motion for temporary injunction and dismissed the 

complaint for lack of subject matter jurisdiction.  Addendum 12, 17-18. The court also 

found the City‟s claims were not ripe for review.  Addendum 19-21.  The City appealed. 

 By decision of April 15, 2013, the Court of Appeals reversed. Addendum 1-11. 

The Court held that the state court had jurisdiction to hear the parties‟ dispute over the 

interpretation of the 1994 agreements and further ruled that the 1994 agreements did not 

suspend the Band‟s 1986 waiver of immunity to suit in state court. The Court of Appeals 

remanded the case with instructions that the district court determine whether the City is 

entitled to injunctive relief. 

 By order of June 26, 2013, this Court granted the Band‟s petition for review on the 

issue of the district court‟s jurisdiction. 

STATEMENT OF FACTS 

 

 This dispute arises under two sets of complex and interrelated agreements between 

the City of Duluth and the Fond du Lac Band of Lake Superior Chippewa, a federally 

recognized Indian tribe.  It is one of several disputes between the City and the Band that 

are the subject of ongoing litigation in the federal courts and proceedings before federal 

agencies, including a pending administrative proceeding regarding the same trust land 
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application that is at issue here.  This case is the only one of these disputes that has been 

brought in state court.
2
 

 The agreements between the City and Band, initially made in 1986, were 

subsequently found to violate federal law by the federal agency vested with authority to 

review such agreements.  The agreements were then modified by the parties in a series of 

new agreements and amendments made in 1994, which were incorporated verbatim into a 

Consent Order of the federal court, and then further modified by order of the federal court 

issued in 2011.   

1.  The 1986 Agreements.  In 1986, the Band and the City entered into a series 

of agreements to establish a joint venture to operate a gaming facility on Reservation land 

in downtown Duluth.  These agreements included a “Commission Agreement” to create a 

jointly controlled “Duluth-Fond du Lac Economic Development Commission” to own 

and operate a gaming business—the Fond-du-Luth Casino.  A19-A88.  Section 10 of the 

Commission Agreement contained the City‟s consent to the creation of “Indian Country” 

within the City for purposes of the gaming operation, and also provided that the Band 

“shall not create any additional Indian Country, as defined herein, unless the City of 

Duluth approves the creation of additional Indian Country . . . .”  A38-A39.  By Section 

                                                 
2
  The background of the relationship between the Band and the City from which the 

pending dispute arises is extensively discussed by the federal Court of Appeals for the 

Eighth Circuit in City of Duluth v. Fond du Lac Band of Lake Superior Chippewa (Duluth 

III), 702 F.3d 1147 (8th Cir. 2013), and by the United States District Court for the 

District of Minnesota in City of Duluth v. Fond du Lac Band of Lake Superior Chippewa 

(Duluth I), 708 F. Supp. 2d 890 (D. Minn. 2010) and City of Duluth v. Fond du Lac Band 

of Lake Superior Chippewa (Duluth II), 830 F. Supp. 2d 712 (D. Minn. 2011).   
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19 of the Agreement, the Band and the City each waived immunity from suit in any 

Minnesota court or federal court for any claim arising from the Agreement.  A62. 

The 1986 agreements also included a Lease, A89-A128, by which the Band leased 

its Reservation land in Duluth to the Commission for an initial term of 25 years, with an 

option that was exercised by the Commission to extend the term until 2036.  A93. A 

separate “Development Agreement” addressed the financing of the casino.  Under these 

agreements, the Commission would receive 50 percent of the profits of the gaming 

activities, and the City and Band would share the other 50 percent.  Duluth I, 708 F. 

Supp. 2d at 894.  

Before entering into the 1986 Agreements (but in contemplation of them), the 

Band applied to the Secretary of the Interior to transfer the Casino site into trust for the 

Band under 25 U.S.C. §465, and to have that trust land declared to be part of the Fond du 

Lac Reservation under 25 U.S.C. §467.
 
 A179-A180.  The Secretary accepted the casino 

site into trust on June 14, 1985, A181, and proclaimed the site as part of the Band‟s 

Reservation on January 7, 1986.  A182-A183. 

2. The Indian Gaming Regulatory Act.  In 1988, two years after the City-Band 

agreements were executed, Congress enacted the Indian Gaming Regulatory Act (IGRA), 

25 U.S.C. §§2701-2721, “to provide a statutory basis for the operation of gaming by 

Indian tribes as a means of promoting tribal economic development, self-sufficiency, and 

strong tribal governments.” Id. §2702(1).  Congress made IGRA applicable to all Indian-

gaming operations, including those—like the Fond-du-Luth Casino—that pre-dated 
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IGRA‟s enactment, id. §2712, and established a federal regulatory body, the National 

Indian Gaming Commission (NIGC), to enforce the Act.  Id. §2702(3).   

Among other requirements, IGRA mandates that any tribe conducting class II 

(bingo and related games) or class III gaming (slot machines and house-banked card 

games), id. §§2703(7), (8), enact a tribal gaming ordinance that must be approved by the 

NIGC.  Id. §§2710(a), (d).  The ordinance must require the tribe to “have the sole 

proprietary interest and responsibility for the conduct of any gaming activity.” Id. 

§2710(b)(2)(A).  IGRA vests the NIGC with authority to enforce its requirements by 

imposing civil fines or issuing closure orders.  Id. §2713.  

3. The resulting illegality of the 1986 Agreements.  Following enactment of 

IGRA, the Band believed that the joint ownership of the Fond-du-Luth Casino had been 

made illegal by IGRA‟s “sole proprietary interest” requirement.  When the City refused 

to renegotiate the 1986 agreements, the Band filed a declaratory judgment action against 

the City in federal district court for the District of Minnesota, alleging that the 1986 

agreements violated IGRA.
3
   

The City argued that only the NIGC could review the agreements and, at the 

City‟s request, the court dismissed the Band‟s complaint without prejudice to allow the 

NIGC to conduct that review.  Duluth I, 708 F. Supp. 2d at 894. 

In September 1993, the NIGC determined that the 1986 agreements violated 

IGRA‟s “sole proprietary interest” requirement and issued a notice of violation.  Duluth 

                                                 
3
  Duluth  III, 702 F.3d at 1150 (citing Fond du Lac Band of Lake Superior 

Chippewa Indians v. City of Duluth, Civ. No. 5-89-0163 (D. Minn. Dec. 26, 1990)). 
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III, 702 F.3d at 1150.  The NIGC found the City-Band joint venture to be unlawful 

because the Band did “‟not have the sole ownership or control of the . . . Casino.‟”  

Duluth I, 708 F. Supp. 2d at 894 (quoting NIGC op.).  The NIGC deferred enforcement 

action to give the Band and the City an opportunity to negotiate a new arrangement.  

Duluth III, 702 F.3d at 1150. 

4.  The 1994 Agreements.  In 1994, the City and Band restructured their 

relationship in an effort to shift ownership and control of the Casino from the 

Commission to the Band through a series of new agreements and amendments that 

substantially abrogated or modified the terms of the 1986 agreements.  See Duluth I, 708 

F. Supp. 2d at 894-895 (describing 1994 Agreements).  The revised arrangement is set 

out in a 1994 Umbrella Agreement (“Agreement Relating to the Modification and 

Abrogation of Certain Prior Agreements”), A129-A136, which, in section 15, 

incorporates eight sub-agreements as exhibits.  A134-A135. 

The 1994 Umbrella Agreement contained a new waiver of sovereign immunity by 

both the Band and the City, limited to suit in the United States District Court for the 

District of Minnesota.  1994 Agreement §9, A133.  The Umbrella Agreement also 

specifically provides that “the State of Minnesota courts and the Tribal courts will not 

have jurisdiction to hear disputes between the City and the Band arising under this 

Agreement and the Exhibits hereto,” and that “[a]ll such matters shall be heard in the 

United States District Court for the District of Minnesota.”  Id. §11.  See also id. §10, 

A133-A134.  
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 Exhibit A to the Umbrella Agreement is a 50-year “Sublease and Assignment of 

Gaming Rights Agreement.”  A137-A167.
4
  While identified by the short-hand term 

“Sublease,” this agreement provided for the Commission both to sublease its 1986 

leasehold back to the Band, id. §3.1, A147-A148, and also to assign to the Band all of the 

rights that the Commission held under the 1986 Commission Agreement “to conduct 

gaming activities on the Sublease space, to the extent it has such rights . . . .”  Id. §3.9, 

A149.   The Sublease provided for the Band to pay rent to the City (through the 

Commission) at a rate of 19% of gross revenues from video gaming machines for an 

initial term.  Id. §3.8, Art. IV, A148-A153.  The Sublease provides that any dispute or 

uncured default shall be heard in the United States District Court for the District of 

Minnesota.  Id. §§4.5, 13.1, A153, A158. 

Exhibit B to the Umbrella Agreement is a Tribal-City Accord, which provides for 

the Band to regulate the gaming operations subject to substantive standards set out in that 

Accord, as well as for City consent to changes in Band law, approval of the Band‟s 

gaming licensing decisions, and access to all records of the gaming operation.   

Exhibit C to the Umbrella Agreement, titled “Amendments to the Commission 

Agreement,” A168-A172, restructured the 1986 Commission, modified or abrogated 

                                                 
4
  As discussed infra at 9-10, the Sublease along with the 1994 Umbrella Agreement 

and its other Exhibits were filed with the federal district court in Fond du Lac Band of 

Lake Superior Chippewa Indians v. City of Duluth, No. 5-94-82 (D. Minn. July 29, 

1994), and were re-filed (and are electronically available) in Duluth I, No. 09-2668, Dkt. 

No. 12, Exs. 18-18F (D. Minn.). The Court may take judicial notice of records of 

proceedings in a related case involving the same parties.  MINN. R. EVID. 201; Eagan 

Econ. Dev. Auth. v. U-Haul Co. of Minn., 787 N.W.2d 523, 530 (Minn. 2010); Smisek v. 

Comm'r of Pub. Safety, 400 N.W.2d 766, 768 (Minn. Ct. App. 1987).  For the 

convenience of the Court, the Sublease is included in the Appendix at A137-A167. 
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certain provisions of the 1986 Commission Agreement and, in section 2, expressly 

rendered all other provisions of the Commission Agreement pertaining to gaming 

“dormant and of no force or effect for so long as the Sublease is in effect.”  A171.  The 

“dormant” sections of the 1986 Commission Agreement include section 10, regarding the 

procedures for establishing Indian country, and section 19, the parties‟ respective 1986 

waivers of sovereign immunity.  

Exhibits D, E and F to the Umbrella Agreement distributed assets held by the 

Commission, cancelled a 1986 parking facility lease, and released the Band from several 

prior obligations contained in the 1986 agreements, respectively.   Finally, Exhibits G and 

H to the Umbrella Agreement provided for dismissal of two lawsuits then pending in the 

state court between the Commission, the City and the Band.   

The parties agreed to submit the entire set of 1994 agreements (the Umbrella 

Agreement and its Exhibits) to the federal court for approval.  1994 Agreement §14, 

A134.  The Band filed a complaint against the City in federal court which was resolved 

by the joint submission of the 1994 agreements in a proposed “Stipulation and Consent 

Order.” Duluth I, 708 F. Supp. 2d at 895; A173-A178.  The Consent Order expressly 

incorporated the 1994 Umbrella Agreement and its Exhibits into its terms.
5
   By entry of 

the Consent Order, the federal court agreed to “retain[] jurisdiction over this matter, 

including specifically the 1994 Agreements, for the purpose of ensuring the obligation of 

the parties to comply with all provisions of the 1994 Agreements.”  Consent Order ¶11, 

                                                 
5
  The Consent Order states, “The 1994 Agreements, and all Exhibits, Attachments 

and Addenda thereto, are in their entirety expressly incorporated into this Stipulation and 

Consent Order, and are hereby expressly made part of it.”  Consent Order ¶10, A177.    
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A177; Duluth I, 708 F. Supp. 2d at 895.  That Consent Order remains in place, subject to 

recent modifications made by the federal district court which were affirmed on appeal.
 6

  

5. The recent and pending federal litigation.  Under the terms of the 1994 

agreements, the Band paid the City approximately $75 million in rent for the period from 

1994 to 2009.  Duluth III, 702 F.3d at 1151.  In 2009, the Band‟s accountants found that 

errors had been made in calculating gross revenues which resulted in Band overpayments 

to the City.  The Band further concluded that the law regarding IGRA‟s “sole proprietary 

interest” requirement had substantially changed since 1994, and that the 1994 agreements 

violated the law as reinterpreted.  Accordingly, the Band ceased paying rent to the City.  

The City filed suit against the Band in federal district court in Minnesota (as provided by 

the forum selection provisions of the 1994 Umbrella Agreement and by the Consent 

Order) for breach of contract.  Duluth I, 708 F. Supp. 2d at 895; Duluth II, 830 F. Supp. 

2d at 715.  The Band answered and counterclaimed, challenging the legality of the 1994 

agreements.  Duluth II, 830 F. Supp. 2d at 715-16.  In a decision issued in April 2010, the 

federal district court ruled that the 1994 agreements were binding as a Consent Order, but 

that the Consent Order was subject to modification under FED. R. CIV. P. 60(b) if the 

NIGC were to conclude the law had changed and the agreements now violated IGRA.   

Duluth I, 708 F. Supp. 2d at 896-97.   

                                                 
6
   Duluth II, 830 F. Supp. 2d 712 (modifying consent decree to relieve Band from 

complying with provisions of the 1994 agreements that the NIGC found violated IGRA 

in a 2011 NIGC enforcement action), aff’d in part, Duluth III, 702 F.3d 1147.   
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The Band then sought NIGC review of the 1994 agreements.  In July 2011, the 

NIGC concluded that provisions of the 1994 agreements violated IGRA‟s “sole 

proprietary interest” requirement, and issued a notice of violation directing the Band to 

cease operating under those provisions, or face enforcement action.   Duluth III, 702 F.3d 

at 1151.  

The Band then filed a motion in federal district court, seeking modification of and 

relief from the 1994 Consent Order.  In a November 2011 decision, the federal district 

court held that the NIGC‟s notice constituted a change in law that warranted modification 

of the Consent Order and relieved the Band of any obligation to prospectively comply 

with the Order.  Duluth II, 830 F. Supp. 2d at 724-26.  The court, however, rejected the 

Band‟s argument that the notice of violation had retroactive effect with regard to past rent 

payments.  Id. at 726-27.  Both parties appealed. 

In January 2013, the Court of Appeals for the Eighth Circuit affirmed the district 

court‟s ruling that the notice of violation constituted a change in law that warranted 

prospective relief from the 1994 Consent Order.  Duluth III, 702 F.3d at 1152-54.  The 

Court of Appeals also reversed that portion of the district court‟s decision which had 

denied relief to the Band relating to the 2009-2011 rent payments, and remanded for 

further proceedings.  Id. at 1154-56.  The case is now pending before the federal district 

court on remand.  The Band continues to operate the Casino under the terms of the 

modified Consent Order. 

The City has brought two other lawsuits regarding the 1994 agreements which are 

also now pending in the federal courts.  In July 2012, the City filed a complaint against 
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the Secretary of Interior in federal district court in the District of Columbia alleging a 

claim under the federal Administrative Procedures Act (APA) and challenging a May 

2012 Secretarial decision to cancel the 1986 Lease between the Band and the City.  City 

of Duluth v. Salazar, No. 12-1116 (D.D.C. filed July 6, 2012).  The City alleges that the 

cancellation of the Lease was unlawful because it “conflicts with a judgment of the 

United States District Court for the District of Minnesota in which the validity of the 

1994 Contracts was determined,” and seeks “an order setting aside the cancellation of the 

Lease and reinstating the Lease.”  Id. at Dkt. No. 1, (Complaint), ¶¶62, 66.   That case is 

pending.  

 In February 2013, the City filed a separate APA action against the NIGC, also in 

the federal district court in the District of Columbia, challenging the validity of the July 

2011 notice of violation against the Band.  City of Duluth v. Nat’l Indian Gaming 

Comm’n, No. 13-246 (D.D.C. filed Feb. 26, 2013), Dkt. No. 1 (Complaint).   The federal 

defendants have moved to dismiss this action, id. at Dkt. No. 8, which is pending. 

 6. The pending federal administrative proceeding.  In November 2011, the 

Band applied to have the Secretary of the Interior accept an approximately one-acre 

parcel of land, adjacent to the Fond-du-Luth Casino site (the “Carter Hotel parcel”), into 

trust for the Band under 25 U.S.C. §465 and its implementing regulations, 25 C.F.R. pt. 

151.   A186-A202.  Referring to the current casino site, the Band‟s application states that 

transfer of this adjacent parcel into trust is necessary for “enhancing existing Reservation 

economic activity [and] protecting existing Reservation trust resources from the impact 

of noxious adjacent land use.”
  
A187.   
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 In December 2011, the BIA solicited comments from the City on the Band‟s 

application, A203-A204, and the City responded in January 2012 by filing a wide-

ranging opposition to the proposed trust acquisition.  A205-A217.  The City did not claim 

that its consent was required under section 10 of the 1986 Agreement in order for the 

Band to submit its application.  The Band in February 2012 responded to the City‟s 

submission.  A218-A240. 

The Band‟s application is currently pending before the BIA for the review 

mandated by the agency‟s trust acquisition regulations.  25 C.F.R. §151.10.  When the 

review process is complete, the BIA Minnesota Agency Superintendent will make an 

initial determination whether to approve the trust acquisition.  Id. §151.12(a).  That 

decision can be appealed administratively to the BIA‟s Regional Director, and then to the 

Interior Board of Indian Appeals.  Id. §151.12(b).  A final agency decision to approve a 

trust application is automatically stayed for 30 days to allow any party who opposes the 

decision (including, here, the City) to file suit in federal court to enjoin the trust 

acquisition before it occurs.  Id.7 
     

The City initiated this state court action in April 2012, six months after the Band‟s 

trust application was filed and four months after the City filed comments with the BIA in 

opposition to the Band‟s application. 

                                                 
7
  In light of a recent decision by the U.S. Supreme Court, Match-E-Be-Nash-She-

Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199 (2012), holding that 

judicial review of an agency trust acquisition decision is available even after Secretary 

has acquired trust title to the property, the BIA is considering a proposed amendment to 

this rule that would eliminate the 30-day waiting period as no longer necessary.  See Land 

Acquisitions, 78 Fed. Reg. 32,214 (May 29, 2013).  
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SUMMARY OF ARGUMENT 

The 1994 Umbrella Agreement and the 1994 Amendments to the 1986 

Commission Agreement abrogate, amend or conditionally suspend virtually all of the 

provisions of the 1986 Commission Agreement, including the Band‟s 1986 waiver of 

sovereign immunity which the City relies on for this suit.  Here, the parties dispute the 

threshold question of whether the 1994 Agreement and Amendments make “dormant” 

and “of no force and effect” the Band‟s 1986 waiver of its immunity.   

But the state court has no jurisdiction to resolve this threshold question.  The 1994 

Umbrella Agreement expressly divests the state court of jurisdiction to resolve any 

“dispute” under any of the 1994 agreements, and expressly provides that the United 

States District Court for the District of Minnesota has exclusive jurisdiction over such 

disputes.  Additionally, the Band‟s waiver of immunity in the 1994 Umbrella Agreement 

is limited only to suit brought in federal court.   

This Court has held that such forum selection provisions are presumptively 

enforceable and should be given effect.  Hauenstein & Bermeister, Inc. v. Met-Fab 

Indus., Inc., 320 N.W.2d 886 (Minn. 1982).  In addition, the parties‟ selection of a federal 

court forum is consistent with basic jurisdictional principles of federal Indian law, which 

broadly divest state courts of jurisdiction over tribal affairs, and especially favor a federal 

forum to resolve a case against an Indian tribe of the kind presented here—where the City 

asks the state court to enjoin, and compel reversal, of a purely sovereign act of the Band‟s 

government, taken on the Band‟s Reservation, to authorize the submission of an 

application to the Secretary of Interior to take land in to trust for the benefit of the Band. 
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The Court of Appeals erred in disregarding these forum selection principles and 

overstepped the limits on its jurisdiction by interpreting and applying the terms of the 

1994 Amendments to the 1986 Commission Agreement.  It then further erred in its 

summary conclusion that the Band‟s 1986 waiver of immunity is not made dormant by 

the 1994 Amendments. 

Finally, this case should be dismissed on grounds of comity, in favor of two 

alternative federal fora in which the City can seek complete relief against the Band and 

avoid the jurisdictional infirmities present here.  The first is the pending federal 

administrative proceeding that will decide whether to grant or deny the Band‟s trust land 

application.  Indeed, the City is already participating in that proceeding and has submitted 

extensive objections to the Band‟s application.  If the application is nonetheless granted, 

the City has a right to judicial review in federal court.  These remedies are commonly 

relied on by state and local governments which oppose tribal trust acquisitions.   

Alternatively, the federal court in Minnesota, by Consent Order, retained 

continuing jurisdiction over disputes between the City and Band arising under their 

contractual relationship.  In 2009, the City availed itself of this forum and sued the Band 

in federal court for a related breach of contract under the 1994 agreements, and that case 

is still pending.     The state court here should defer to the substantial expertise developed 

by the federal court in its continuing superintendence of the complex City-Band 

relationship, and avoid the burden on the parties of duplicative proceedings and the 

attendant risks of inconsistent determinations.  Not only is such deference required by the 
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forum selection provisions of the contracts, but it also would best serve the orderly 

administration of justice. 

ARGUMENT 

I. The Standard of Review Is De Novo. 
 

 The Court of Appeals reversed the district court‟s dismissal of this suit on 

jurisdictional grounds and held that the Band had waived its immunity to suit in state 

court.  Because issues of jurisdiction are a question of law, the standard of review of the 

decision of the Court of Appeals is de novo.  Tischer v. Hous. & Redevelopment Auth., 

693 N.W.2d 426, 428 (Minn. 2005); In re Welfare of J.R., Jr., 655 N.W.2d 1, 2 (Minn. 

2003). 

II. The State Court Has No Jurisdiction Because Whether the Band’s 1986 

Waiver of Immunity Is Effective Turns on the Interpretation of the 1994 

Amendments, Which Is Committed Exclusively to Federal Court.  

 

 The Court of Appeals concluded that the state district court has jurisdiction over 

the City‟s complaint by determining that section 19 of the 1986 Commission Agreement, 

which waived the Band‟s sovereign immunity to suit in state court, was not affected by 

the 1994 Umbrella Agreement and the 1994 Amendments to the Commission Agreement.  

The Court of Appeals erred in reaching this conclusion because the 1994 Umbrella 

Agreement vests the federal court with exclusive jurisdiction to make any determination 

about how the 1994 Amendments apply to the 1986 Agreement, and expressly divests the 

state courts of authority to do so.  Accordingly, this necessary threshold issue must be 

resolved in federal court. 

 



17 
 

 A.   Absent an effective waiver, the Band is immune from suit. 

Indian tribes, as sovereign governmental entities, are immune from suit.  See, e.g., 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); Three Affiliated Tribes of Fort 

Berthold Reservation v. Wold, 476 U.S. 877, 890 (1986).  See also Kiowa Tribe of Okla. 

v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998); Okla. Tax Comm’n v. Citizen Band of 

Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991).  As a “necessary corollary 

to Indian sovereignty and self-governance,” Three Affiliated Tribes, 476 U.S. at 890, the 

immunity doctrine protects tribes against suit in any forum to which the tribe has not 

effectively waived its immunity, including state courts.  E.g., Kiowa Tribe, 523 U.S. at 

755-56.  See also Citizen Band Potawatomi, 498 U.S. at 510; Puyallup Tribe, Inc. v. 

Dep’t of Game, 433 U.S 165, 172 & n.14 (1977).  Further, a sovereign‟s immunity is the 

right not to be subjected “to the coercive process of judicial tribunals” or the attendant 

burdens of litigation.  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 58 (1996) (quoting 

P. R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 145-46 (1993)). 

Therefore, once a court determines that a sovereign is immune, the action must be 

dismissed. 

 In Tibbetts v. Leech Lake Reservation Bus. Comm., 397 N.W.2d 883, 886 (Minn. 

1986), this Court explained:   

Since the earliest times of our nation‟s court history, Indian tribes have 

been recognized as being independent political communities possessing 

natural rights in conducting self governance. Absent waiver by the Tribe or 

the enactment of statutes by the Congress clearly and effectively indicating 

an intention to abolish the immunity, the federal courts have recognized 

that the independent tribal political units possess the common law 

immunity from suit historically enjoyed by sovereign states. Likewise, this 
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court has acknowledged that traditionally Indian tribes are generally 

immune from suit. 

 

(citations omitted).  Accord Gavle v. Little Six, Inc., 555 N.W.2d 284, 292 (Minn. 1996) 

(“It is settled law that tribes have the privilege of sovereign immunity . . . .”). 

Tribal sovereign immunity may be waived.  See, e.g., Kiowa Tribe, 523 U.S. at 

754.  However, to be effective such a waiver “cannot be implied but must be 

unequivocally expressed.”  Santa Clara Pueblo, 436 U.S. at 58.  See also Kiowa Tribe, 

523 U.S. at 754; Puyallup Tribe, 433 U.S. at 172-73.  Under this standard, a tribe may 

waive its immunity by tribal law or by contract, but the waiver must be unambiguous.  

Citizen Band Potawatomi, 498 U.S. at 509; Am. Indian Agric. Credit Consortium, Inc. v. 

Standing Rock Sioux Tribe, 780 F.2d 1374, 1378 (8th Cir. 1985).  

And “[b]ecause a waiver of immunity is altogether voluntary on the part of [a 

tribe], it follows that [a tribe] may prescribe the terms and conditions on which it 

consents to be sued, and the manner in which the suit shall be conducted.”  Mo. River 

Servs., Inc. v. Omaha Tribe of Neb., 267 F.3d 848, 852 (8th Cir. 2001) (citations omitted) 

(quotation marks omitted).  “When consent to be sued is given, the terms of the consent 

establish the bounds of a court's jurisdiction.”  Ramey Const. Co. v. Apache Tribe of 

Mescalero Reservation, 673 F.2d 315, 320 (10th Cir. 1982).  Accord Oglala Sioux Tribe 

v. C & W Enters., 542 F.3d 224, 231 (8th Cir. 2008) (“A sovereign tribe has full authority 

to limit any waiver of immunity to which it consents.”). “[A]ny conditional limitation 

[the tribe] imposes on that consent must be strictly construed and applied” in favor of the 
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tribe.  Namekagon Dev. Co. v. Bois Forte Reservation Hous. Auth., 517 F.2d 508, 509 

(8th Cir. 1975).
8
 

 So too, courts have recognized that waivers of tribal sovereign immunity can be 

limited to a particular forum.  In Garcia v. Akwesasne Housing Authority, 268 F.3d 76 

(2d Cir. 2001), the Second Circuit found a waiver that permitted suit against a tribal 

housing authority in tribal court did not permit suit against the tribe in federal court.  See 

also Colombe v. Rosebud Sioux Tribe, 835 F. Supp. 2d 736 (D.S.D. 2011) (same); Vann 

v. Salazar, 883 F. Supp. 2d 44, 53-4 (D.D.C. 2011) (stating rule), rev’d on other grounds, 

701 F.3d 927 (D.C. Cir. 2012); Merit Mgmt. Grp. v. Ponca Tribe of Indians of Okla., 778 

F. Supp. 2d 916 (N.D. Ill. 2011) (federal court in Illinois dismissed suit where tribe had 

waived immunity to suit only in courts in Oklahoma or in tribal court).
9
 

 

 

 

                                                 
8
  See also Dacotah Props.-Richfield, Inc. v. Prairie Island Cmty., 520 N.W.2d 167, 

171 (Minn. Ct. App. 1994) (“Contractual waivers of sovereign immunity must be 

construed strictly in favor of the sovereign.”). 
 
9
  These principles are in accord with the rules that apply to state sovereign 

immunity.  That immunity may also be waived, but any such waiver must be strictly 

construed; for example, a “state‟s consent to suit in its own courts is not a waiver of its 

immunity from suit in federal court.”  Sossamon v. Texas, 131 S. Ct. 1651, 1658 (2011).  

This follows the reasoning of the Supreme Court in the Eleventh Amendment context that 

a “State‟s constitutional interest in immunity encompasses not merely whether it may be 

sued, but where it may be sued.”  Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 

89, 99 (1984); Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 241 (1985) (California‟s 

constitutional waiver of immunity in state court did not extend to federal courts), 

superseded on other grounds by statute as noted in Lane v. Pena, 518 U.S. 187 (1996). 
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B. The Band‟s 1994 waiver of immunity is limited to actions in federal court, 

as confirmed by the additional forum selection provisions in the 1994 

Umbrella Agreement.    

  

 In the 1994 Umbrella Agreement, the Band consented to a limited waiver of its 

immunity that restricted the scope of the waiver only to actions in federal court in 

Minnesota: 

The Fond du Lac Band consents to be sued by the City in the United States 

District Court for the District of Minnesota for any claim arising out of this 

Agreement or any Exhibit thereto, or arising out of any activity taken 

pursuant to such agreements, and does hereby waive forever any and all 

immunity granted to it under any treaties or laws or the Constitution of the 

United States or of any state or otherwise, from any suits or claims, whether 

at law or in equity, by the City against the Fond du Lac Band arising from 

this Agreement or any Exhibit thereto, or arising out of any activity taken 

pursuant to such agreements. 

 

1994 Agreement §9, A133 (emphasis added).  Accordingly, the City can bring its breach 

of contract consent claim in federal court, just as it earlier sued the Band in federal court 

for a different alleged breach of contract in 2009.  This case is not about whether the City 

has a remedy for its contract claim, but rather in which courthouse that remedy lies.  

 The federal forum limitation on the scope of the Band‟s waiver was one of three 

provisions agreed to by the Band and the City to limit to the federal court the resolution 

of any disputes under the 1994 agreements.  A second, the “Choice of laws” provision in 

the 1994 Umbrella Agreement, states: 

The City and the Band hereby choose that this Agreement, and all Exhibits 

thereto, shall be governed by and construed in accordance with the 

provisions of federal law as applied by the United States District Court for 

the District of Minnesota.   
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Id. §10, A133 (emphasis added).  And a third provision, titled “Enforcement of this 

Agreement,” specifically divests the state courts of any jurisdiction and provides: 

The City and the Band agree that the State of Minnesota courts and the 

Tribal courts will not have jurisdiction to hear disputes between the City 

and the Band arising under this Agreement and the Exhibits hereto . . . . All 

such matters shall be heard in the United States District Court for the 

District of Minnesota.  The parties agree not to contest the jurisdiction of 

the United States District Court for the District of Minnesota to hear all 

such disputes. 

 

Id. §11, A133-A134 (emphasis added).  All of these provisions are incorporated into the 

terms of the federal Consent Order.  Consent Order ¶10, A177. 

Consistent with these forum selection provisions, the 1994 Amendments to the 

1986 Commission Agreement also made “dormant” an earlier waiver of immunity by the 

Band that was contained in section 19 of the 1986 Agreement.  Section 2 of the 1994 

Amendments—the “dormancy clause”—states: 

Sections 1 through 4, 7(a), 9 through 13 and 15 through 38 of the 1986 

Commission Agreement, insofar as they pertain to gaming activities and 

Ancillary Businesses at the Sublease space, shall be dormant and of no 

force or effect for so long as the Sublease is in effect. 

 

1994 Amendments §2, A171.  The 1986 section 19 waiver was an earlier consent by the 

Band to waive its immunity from suit “in any Minnesota state court or in federal court in 

connection with this [1986] Agreement or any agreement executed and delivered 

pursuant to this Agreement or any activity undertaken by the Fond du Lac Band pursuant 

to this Agreement . . . .”  Commission Agreement §19, A62.  Because this earlier waiver 

provision was included in the 1994 dormancy clause, the City and Band agreed in 1994 



22 
 

that the 1986 waiver would be “of no force and effect” for any period of time in which 

the conditions to the dormancy of that provision apply.   

 Thus, in their 1994 Umbrella Agreement, the City and the Band explicitly 

disclaimed the jurisdiction of the state court (as well as the tribal court) and expressly 

agreed that both parties would use the federal court to resolve all “disputes” under the 

1994 “Agreement and Exhibits thereto” (therefore including disputes about the 1994 

Amendments to the 1986 Commission Agreement).  This necessarily includes any 

“dispute” as to the application of the 1994 dormancy clause to the 1986 waiver of 

immunity, and any dispute as to the scope, effect or application of the Band‟s 1994 

waiver of immunity. 

C. This case presents a threshold dispute over the application of the 1994 

dormancy clause to the 1986 waiver, which must be decided by the federal 

court. 

 

The 1986 Commission Agreement cannot be read in isolation, without reference to 

the terms of the 1994 Amendments to it.  This is so because of the pervasive 

modifications which the 1994 Amendments make to the 1986 Commission Agreement—

leaving in place some provisions, terminating others, modifying some provisions, 

superseding others, and putting a host of the 1986 provisions into a state of suspended 

dormancy on certain terms and conditions.  As a result, one cannot understand the 

meaning or effectiveness of any substantive provision of the 1986 Agreement without 

cross-referencing to the treatment of that provision in the 1994 Umbrella Agreement and 

in the 1994 Amendments to the 1986 Agreement, and in particular, to the dormancy 
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clause of the 1994 Amendments.  The two sets of complicated agreements must be read 

in pari materia.
10

   

In sum, the residual post-1994 effectiveness of any provision of the 1986 

Agreement is controlled by the 1994 Umbrella Agreement and the 1994 Amendments.  A 

claim cannot be said to arise under the 1986 Agreement alone, because it is not possible 

to determine whether any provision of the 1986 Agreement is in effect without first 

considering the 1994 Agreement and Amendments. 

Here, the parties dispute the effect of the 1994 Agreement and Amendments on the 

1986 Agreement.
11

  The City contends that the state court has jurisdiction over this action 

because the Band consented to suit in state court in its section 19 waiver of immunity in 

the 1986 Commission Agreement.  The Band contends that the 1986 waiver is “dormant” 

under section 2 of the 1994 Amendments to the Commission Agreement, and was 

replaced by the more limited waiver in the 1994 Umbrella Agreement that restricts suits 

against the Band to federal court.  

                                                 
10

  E.g., St. Paul Fire & Marine Ins. Co. v. Tennefos Constr. Co., 396 F.2d 623, 628 

(8th Cir. 1968) (“Where several instruments, executed contemporaneously or at different 

times, pertain to the same transaction, they will be read together . . . .”); Commander Oil 

Corp. v. Advance Food Serv. Equip., 991 F.2d 49, 52-53 (2d Cir. 1993) (if several 

instruments constitute part of the same transaction, “they must be interpreted together.”); 

Ainbinder v. Potter, 282 F. Supp. 2d 180, 185-86 (S.D.N.Y. 2003) (where two 

agreements constitute  parts of the same transaction, they “must be read as a whole”). 

   
11

  Indeed, the City‟s amended complaint illustrates this by alleging that its claim 

arises under the 1986 Agreement but then also alleging (incorrectly) that “the [1994] 

Amended Agreement did not . . . subject Article 10(b) of the 1986 Commission 

Agreement to Section 2 of the Amended Agreement.”  Amended Compl. ¶21, A6.  The 

City itself thus puts at issue the effect of the dormancy clause (section 2) of the 1994 

Amendments on section 10 (the consent provision) of the 1986 Agreement.   
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The parties‟ dispute over which waiver of immunity is in effect for purposes of 

this suit is itself a “dispute[] between the City and the Band arising under this [1994] 

Agreement and the Exhibits hereto . . . .”  1994 Agreement §11, A133-A134.  A court 

must necessarily decide whether the 1994 dormancy clause renders “of no force or 

effect” the Band‟s 1986 waiver of immunity in state court.  1994 Amendments §2, A171.  

This in turn requires a court to determine whether the conditions to the dormancy clause 

are satisfied: first, whether the 1986 waiver provision in this context “pertain[s] to 

gaming activities . . . at the Sublease space,” and second, whether the Sublease “is in 

effect.”  Id. 

Only the federal court can make these determinations.  The parties agreed that “the 

State of Minnesota courts . . . will not have jurisdiction” to hear any “disputes” arising 

under the 1994 Umbrella Agreement and the 1994 Amendments to the Commission 

Agreement.  1994 Agreement §11, A133-A134.  Further, the City and Band agreed that 

all issues which require construction of the 1994 Agreement and Amendments shall be 

governed by federal law “as applied by the United States District Court for the District of 

Minnesota[,]” id. §10, and “shall be heard in the United States District Court for the 

District of Minnesota.” Id. §11, A133-A134.   And finally, the Band has not consented to 

suit in state court for any matter that requires interpretation of the 1994 Agreement or the 

1994 Amendments to the Commission Agreement.  Collectively, these forum selection 

provisions govern resolution of the threshold dispute at issue here: whether the 1986 

waiver of immunity that the City invokes for purposes of this case has been made 
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dormant by operation of section 2 of the 1994 Amendments to the Commission 

Agreement. 

Similarly, the section 10 consent provision of the 1986 Agreement that gives rise 

to the City‟s cause of action is also subject to the 1994 dormancy clause.  If section 10 of 

the 1986 Agreement is dormant, the City has failed to state a claim.  But this question 

also depends on a construction of the 1994 dormancy provision that is committed 

exclusively to the jurisdiction of the federal court. 

D. The Court should give effect to the forum selection provisions of the 1994  

  Umbrella Agreement as a matter of state law. 

 

 The City and Band‟s commitment of all disputes about the 1994 Umbrella 

Agreement and 1994 Amendments to the federal court, not to the state court or tribal 

court, was deliberate.  By 1994, the parties had become embroiled in litigation arising 

under the 1986 Agreements, leading to fights about whether state court or tribal court was 

the appropriate forum.  After the Commission sued the Band and the City in state court 

and the City filed cross-claims against the Band in that proceeding, the Band moved to 

dismiss the claims for lack of state court jurisdiction.
12

  In so doing, the Band raised 

substantial issues about whether IGRA—with its pervasive requirements for tribal 

regulatory authority over Indian gaming—preempted state court jurisdiction and required 

that the parties‟ disputes be heard in the Band‟s tribal court.  The state court litigation, 

                                                 
12

 See Duluth-Fond du Lac Economic Development Commission v. City of Duluth 

and the Fond du Lac Band of Lake Superior Chippewa, No. 8920673 (Minn. 6th Jud. 

Dist.) (Fond du Lac Band‟s Motion to Dismiss Commission‟s Complaint, May 12, 1989 

and Motion to Dismiss City‟s Cross Claim, August 1, 1989).   
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however, was settled and dismissed as part of the parties‟ global resolution of their 

disputes in 1994, prior to any final state court ruling on the jurisdictional issues.  1994 

Agreement §§8, 15, A133, A135. 

 In this context, the parties in 1994 made plain their mutual intent going forward, 

giving neither side a perceived forum advantage and, by repetition and clarity, seeking to 

avoid jurisdictional disputes in the future: “The City and the Band agree that the State of 

Minnesota courts and the Tribal courts will not have jurisdiction to hear disputes between 

the City and the Band arising under this Agreement and the Exhibits thereto . . . .”  1994 

Agreement §11, A133-A134.  The City and Band agreed to the Minnesota federal court 

as the exclusive forum for dispute resolution. 

 Minnesota law gives effect to such forum selection provisions.  In Hauenstein & 

Bermeister, Inc. v. Met-Fab Industries, Inc., 320 N.W.2d 886 (Minn. 1982), this Court 

formally adopted the rule that forum selection clauses entered into by freely contracting 

parties would be presumptively enforceable.  The Court said: 

 We . . . hold that when the parties to a contract agree that actions arising 

from that contract will be brought in a particular forum, that agreement 

should be given effect unless it is shown by the party seeking to avoid the 

agreement that to do so would be unfair or unreasonable.   

 

Id. at 890.   The Court further stated that “elements of unreasonableness can be divided 

into three categories: (1) the chosen forum is a seriously inconvenient place for trial; (2) 
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the choice of forum agreement is one of adhesion; and (3) the agreement is otherwise 

unreasonable.”  Id.  This framework continues to be applied by the Minnesota courts.
13

  

 The forum selection provisions here are valid and should be given effect.  The 

United States District Court for the District of Minnesota, with a courthouse located in 

Duluth, is hardly a “seriously inconvenient place” for the City of Duluth, nor is there any 

plausible argument that the forum selection provisions are a result of contractual adhesion 

or are facially unreasonable, particularly given the City‟s desire at the time to avoid 

continuing disputes about whether it would have to appear in a tribal judicial forum. 

In short, all disputes under the 1994 Umbrella Agreement and the 1994 

Amendments—including the interpretation and application of the 1994 dormancy clause 

and its effect on the current viability of the Band‟s 1986 waiver of immunity—are to be 

resolved by the federal court in Minnesota.  

 

 

  

 

                                                 
13

  See, e.g., Alpha Sys. Integration, Inc. v. Silicon Graphics, Inc., 646 N.W.2d 904, 

909 (Minn. Ct. App. 2002) (“When parties agree to bring contract disputes in a particular 

forum, courts generally enforce that agreement unless the party seeking to avoid the 

contractual forum shows that the agreement is unfair or unreasonable.”); C.H. Robinson 

Worldwide, Inc. v. FLS Transp., Inc., 772 N.W.2d 528, 534 (Minn. Ct. App. 2009) 

(applying Hauenstein); Interfund Corp. v. O'Byrne, 462 N.W.2d 86, 88 (Minn. Ct. App. 

1990) (applying Hauenstein).  See also Union Elec. Co. v. Energy Ins. Mut. Ltd., 689 

F.3d 968, 973 (8th Cir. 2012) (“Forum selection clauses are prima facie valid and are 

enforced unless they are unjust or unreasonable or invalid for reasons such as fraud or 

overreaching.”). 
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E. The Court should give effect to the forum selection provisions of the 1994  

  Umbrella Agreement under jurisdictional principles of federal Indian law. 

 

The parties‟ choice of federal court as the exclusive forum to resolve disputes 

should also be enforced under longstanding principles of federal Indian law which limit 

state court jurisdiction over matters involving Indian tribes.   

 Under well-settled law, Indian tribes are not subject to state jurisdiction.  As the 

U.S. Supreme Court has stated, “[t]he policy of leaving Indians free from state 

jurisdiction and control is deeply rooted in the Nation‟s history.” Rice v. Olson, 324 U.S. 

786, 789 (1945).  Indeed, the states possess no authority over Indian affairs: the 

“Constitution vests the Federal Government with exclusive authority over relations with 

Indian tribes.” Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985) (citing 

Oneida Indian Nation v. Cnty. of Oneida, 414 U.S. 661, 670 (1974), and Worcester v. 

Georgia, 31 U.S. (6 Pet.) 515, 561 (1832)); Bryan v. Itasca Cnty., 426 U.S. 373, 376 n.2 

(1976); Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54 (1996).  

As a result of these Constitutional provisions, state courts have no inherent subject 

matter jurisdiction to adjudicate claims against an Indian tribe and are accordingly barred 

from doing so unless Congress has expressly granted such jurisdiction.  Bryan, 426 U.S. 

at 388-89.   In Bryan, the U.S. Supreme Court reviewed the scope of jurisdiction granted 

to Minnesota (and several other states) under Public Law 280, 28 U.S.C. §1360, and held 

that it was limited to “private civil litigation involving reservation Indians in state court.”  

426 U.S. at 385.  In so concluding, the Court made clear that “there is notably absent any 

conferral of state jurisdiction over the tribes themselves.”  Id. at 389. 
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 In Gavle v. Little Six, Inc, this Court recognized that “absent a grant of federal 

authority, state courts have no jurisdiction over Indians, Indian tribes or other Indian 

entities.”  555 N.W.2d at 289.  Adhering to Byran, the Court agreed that Public Law 280 

provides no federal authority for state jurisdiction over tribes themselves: “[T]he reach of 

congressionally authorized state court jurisdiction provided in so-called Public Law 280 

states does not extend to tribes or tribal entities.” Id. at 289 (citing Bryan, 426 U.S. at 

389) (footnote omitted).
14

   

 The Gavle Court conducted a careful step-by-step examination of whether the 

state court could exercise jurisdiction over a tort claim against a tribal enterprise.  It was 

only because “some of the alleged tortious acts took place within Indian country, while 

others did not,” id. at 290, that the Court concluded there was concurrent state court 

jurisdiction because of the partially off-Reservation character of the claim.  Id.  And only 

after the Court found there was state court jurisdiction did it then reach the questions of 

whether the defendant tribal enterprise was nonetheless immune from suit and if so, 

whether it had waived that immunity.  Id. at 292-298. 

 In contrast to Gavle, the case brought by the City here falls within the heartland of 

the federal principle that the state courts lack jurisdiction over tribal governments.  Here, 

the City challenges, and seeks to enjoin, the purely sovereign act taken by the tribal 

government of the Band, duly convened in Tribal offices on the Fond du Lac 

Reservation, to formally authorize the submission of an application to a federal agency to 

                                                 
14

  See also Cohen v. Little Six, Inc., 543 N.W.2d 376, 381 (Minn. Ct. App. 1996), 

aff'd, 561 N.W.2d 889 (Minn. 1997) (the limitation of Public Law 280 “protects against 

infringement on the tribe's status as a sovereign.”).   



30 
 

have a parcel of tribal land taken by the United States into trust for the Band pursuant to 

federal law that vests the Secretary of the Interior with such authority.  See RBC 

Resolution 1364/11 (Oct. 17, 2011) (certifying a vote of the Reservation Business 

Committee to submit the trust application at a meeting “on the Fond du Lac 

Reservation”), A184-A185. 

 It would be hard to conceive of a more purely governmental action.  Although the 

property at issue is itself off-Reservation (albeit contiguous to Reservation land), the 

action challenged by the City, and for which the City seeks a state court injunction, is the 

authorization and submission of the trust application by the Band for that property—

actions that can be taken only by the sovereign tribal government and that indisputably 

occurred on the Reservation.  The City is asking the state court to issue an order against 

the Tribal government, directing the Tribal government to reverse a sovereign act that 

took place on the Reservation.  

 Under the principles of Bryan and Gavle, the jurisdiction of the state court to order 

the reversal of a sovereign on-Reservation action is, at best, extraordinarily tenuous.
15

  

                                                 
15

  Nor is state court jurisdiction created by the terms of the 1986 Commission 

Agreement.  As noted above, Gavle recognized the distinction between whether the state 

court has jurisdiction and whether a tribe has waived its immunity, and the Court reached 

the latter question only after resolving the former.  The 1986 Agreement adheres to the 

same dichotomy between jurisdiction and immunity.  The Agreement‟s jurisdictional 

provisions are in section 10(c) and section 34 (both of which are within the 1994 

dormancy clause).  The first provides “that the criminal prohibitory laws and jurisdiction 

of the State of Minnesota are applicable on all Indian country, as defined herein, in 

accordance with the provisions of Public Law 83-280, as codified in 18 U.S.C. §1162.”  

A40 (emphasis added).  But as both Bryan and Gavle hold, Public Law 280 does not 

provide civil jurisdiction over tribes, and therefore section 10(c) does not provide state 

court jurisdiction over the Band.  The second provision, section 34, is a consent to state 
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That question need not be reached, however, since the forum selection provisions of the 

1994 Umbrella Agreement could not be clearer: only the federal court can decide whether 

the 1994 Agreement permits this action.  By remitting the City to bring its claim in 

federal court under the waiver (section 9) and forum selection (sections 10 and 11) 

provisions of the 1994 Umbrella Agreement, the Court can appropriately recognize the 

overriding federal law principles that support the selection of a federal forum for claims 

against an Indian tribe and, by doing so, also avoid the need to delineate the precise 

jurisdictional boundary of the state court.  To ignore the Band‟s selection of a federal 

forum and to disregard the federal forum limitation on the Band‟s waiver of immunity 

would, as Gavle said, “undermine the congressional aim of encouraging self-government 

and self-determination by the dependent tribes and „infringe on the right of the Indians to 

govern themselves.‟”  555 N.W.2d at 289 (quoting Williams v. Lee, 358 U.S. 217, 223 

(1959)).  

 

 

                                                                                                                                                             

court jurisdiction but only “upon dissolution of the Commission . . . .” A80-A81. The 

1994 agreements modified but did not dissolve the Commission, see 1994 Agreement §3, 

A131, and it has not been dissolved subsequently.  Thus, section 34 also does not create 

state court jurisdiction.  By contrast, the Band‟s waiver of immunity in section 19, even if 

it is not dormant, is just that: a waiver of immunity, not a grant of jurisdiction.  This is 

best illustrated by the fact that the City‟s parallel waiver of immunity uses exactly the 

same language which, if read as a grant of jurisdiction, would be superfluous.  The fact 

that the 1986 Agreement contains two specific provisions on state court jurisdiction—but 

neither of which apply here—illustrates that when the parties intended to address the 

jurisdiction of the state court, they did so clearly.  And neither of the provisions in which 

they did so clearly provides the state court with jurisdiction over the Band in this case. 
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F. The Court of Appeals erred in “interpreting the 1994 agreements.” 

The Court of Appeals erred because it ignored the sections 10 and 11 forum 

selection provisions of the 1994 Umbrella Agreement.  Instead, the Court of Appeals 

focused only on the section 9 waiver of immunity and decided that section 9 “does not 

prevent the [state] district court from interpreting the 1994 agreements to determine their 

impact on the waiver of sovereign immunity in the 1986 commission agreement.”  

Addendum 8.  But “interpreting the 1994 agreements” is precisely what is foreclosed by 

sections 10 and 11, which provide that the 1994 agreements “shall be . . . construed” in 

accordance with federal law “as applied by” the federal district court in Minnesota, §10, 

and which expressly divest the “State of Minnesota courts” of any “jurisdiction” to 

resolve “disputes” under the 1994 agreements, §11, A133-A134. 

The Court of Appeals invoked the familiar maxim that a court has authority “to 

decide legal issues necessary to determine whether it has jurisdiction.”  Addendum 8.  

But this principle would only permit the court to consider its jurisdiction in light of the 

sections 10 and 11 forum selection clauses, not to disregard them.  By contrast, the 

district court here marked the proper path.  It exercised jurisdiction to the extent of 

deciding that its duty was to dismiss the case in favor of the federal court forum under the 

1994 forum selection provisions: 

While the primary cause of action in this case is based in the Commission 

Agreement, this issue is clearly a dispute over the interpretation of a clause 

in the [1994] Umbrella Agreement.  Such interpretation is governed by 

federal law, per Section 10, and jurisdiction is expressly given to the United 

States District Court for the District of Minnesota and taken away from any 

Tribal Courts or State of Minnesota courts per Sections 9 and 11.  

Therefore, this court will not venture into interpreting the Dormancy Clause 
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of the Umbrella Agreement and applying it to these facts.  That issue is 

appropriately reserved for federal court determination.  

 

Addendum 18.   

After ignoring the forum selection provisions, the Court of Appeals compounded 

its error by then substantively construing and applying the section 2 dormancy clause.  

The Court first noted that the legal issue in the case “is whether the language of the 

dormancy clause renders ineffective” the 1986 waiver of immunity.  Addendum 8-9 

(emphasis added).  And it then held that the dormancy clause does not apply here because 

the Carter Hotel parcel “is not „at the Sublease space.‟”  Addendum 9.   

This was, as the Court of Appeals said, a ruling on “the language of the dormancy 

clause,” an exercise of authority expressly denied to the state courts under sections 10 

and 11 of the 1994 Umbrella Agreement.  Although the ruling by the Court of Appeals 

construing the dormancy clause was itself in error on the merits, see Sec. III, infra, it was 

first and foremost a ruling committed to the exclusive jurisdiction of the federal court and 

that the court below did not have the authority to make at all.   

III. The State Court Has No Jurisdiction Because the Band’s 1986 Waiver of 

 Immunity Is Dormant and Only the 1994 Waiver of Immunity Is in Effect, 

 So The Band Is Subject to Suit Only in Federal Court. 

 

Although this Court need not, and for the reasons set forth above, should not, 

reach the question of whether the 1994 dormancy clause suspends operation of the 

Band‟s 1986 waiver of immunity, the answer is that it does. 

Section 5 of the 1994 Umbrella Agreement provides that “for so long as the 

Sublease is in effect . . . the [1986] Commission Agreement shall be dormant and of no 
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force or effect on any matter relating to or arising from gaming or the Ancillary 

Businesses at the Premises.”  1994 Agreement §5, A132.    

The 1994 Amendments to the 1986 Commission Agreement then implement this 

provision.  The Amendments expressly delete five sections of the Commission 

Agreement in their entirety and replace them with new language.  1994 Amendments 

§1(i)-(v) (deleting and replacing sections 5, 6, 7(b), 8(a) and 14 of the Commission 

Agreement), A169-A171.  The Amendments list four other subsections that shall be 

“unchanged.”  Id. §1(iv) (listing subsections 8(b), 8(c), 8(d), 8(e)).  And the remaining 

thirty-four provisions of the 1986 Agreement, including section 19—the Band‟s 1986 

waiver of immunity to suit in state court—“insofar as they pertain to gaming activities 

and Ancillary Businesses at the Sublease space, shall be dormant and of no force or effect 

for so long as the Sublease is in effect.”  Id. §2, A171. Under this language, the Band‟s 

section 19 waiver of immunity is dormant and, accordingly, not in effect.
16

 

A. The “pertain[s] to” condition of the dormancy clause is satisfied. 

 

The “pertain[s] to” language in the dormancy clause explains why the City and 

Band chose to make the thirty-four listed provisions of the 1986 Agreement “dormant 

and of no force or effect” by operation of the 1994 Amendments.  Because the parties 

determined that those thirty-four provisions “pertain to” gaming at the Sublease space, 

they were each to be superseded by the new terms agreed to by the parties in 1994, and 

                                                 
16

  As noted above, the dormancy clause also includes section 10, the provision 

requiring the City‟s consent for the creation of new “Indian country” within the City.  

Section 10 is accordingly also dormant and “of no force or effect,” thus vitiating the 

City‟s cause of action.  
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they were to remain indefinitely dormant unless the Sublease was terminated.  This 

reading squares the treatment of the thirty-four provisions listed in the 1994 Amendments 

with the omnibus directive in section 5 of the 1994 Umbrella Agreement suspending the 

Commission Agreement “on any matter relating to or arising from” gaming at the 

Sublease space.  These are the thirty-four provisions identified by the parties as falling 

into that category.   

The Court of Appeals took an alternative approach and construed the “pertain[s] 

to” language as setting a condition so that a listed provision would be deemed dormant 

only if and only to the extent it “pertain[s] to gaming . . . at the Sublease space.”  This 

alternative reading requires a particularized determination of whether a listed contractual 

provision in a given context does or does not “pertain to” gaming at the Sublease space, 

and it gives rise to the very kind of “dispute[] between the City and the Band” that must 

be decided by the federal court under sections 10 and 11 of the 1994 Umbrella 

Agreement. 

 The Court of Appeals, however, chose to resolve this dispute itself, and then 

devoted but two sentences to doing so:  

The Carter Hotel property is not „at the Sublease space.‟  Therefore, as 

regards this litigation, the dormancy clause does not render ineffective the 

waiver of sovereign immunity in the commission agreement.   

 

Addendum 9.  

 

The court made a compound mistake in its abbreviated interpretation of the 

dormancy clause.  First, the question under the clause is not whether the designated 

property—the Carter Hotel—is itself “at the Sublease space.”  Rather, dormancy applies 
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to the listed provisions of the 1986 Agreement “insofar as they pertain to gaming 

activities . . . at the Sublease space . . . .”  1994 Amendments §2, A171 (emphasis added).  

Thus, the focus is on the operation of a particular contractual provision of the 1986 

Agreement, not on the location of the property at issue.   

Second, the question is not whether the Carter Hotel is “at the Sublease space,” but 

whether the relevant provision of the 1986 Agreement “pertain[s] to gaming activities . . . 

at the Sublease space.”  Id. (emphases added).  The court below altogether ignored the 

“pertains to” language, which means “to have reference or relation, relate” to 

something.
17

   

Thus, properly framed, the question is whether section 19 of the Commission 

Agreement, the Band‟s 1986 waiver of immunity, as the City seeks to invoke it in this 

case, “pertain[s] to gaming . . . at the Sublease space.”  It does. 

The City here challenges the Band‟s right to file an application with the Secretary 

of Interior to have a parcel of land owned by the Band taken into trust.  The land at 

issue—the Carter Hotel parcel—is located adjacent to the “Sublease space,” i.e., adjacent 

to the Band‟s existing Reservation trust land occupied by the Fond-du-Luth Casino. 

The Band‟s application for trust status makes clear that the rationale for the 

proposed trust acquisition “pertains to . . . gaming at the Sublease space.”  As the 

                                                 
17

  WEBSTER‟S NEW UNIVERSAL UNABRIDGED DICTIONARY 1447 (1996).  See also 

BLACK‟S LAW DICTIONARY 1260 (9th ed. 2009) (“pertain” defined as “[t]o relate to; to 

concern”).  This Court has frequently relied on dictionary definitions of terms.  E.g., 

Savela v. City of Duluth, 806 N.W.2d 793, 797 (Minn. 2011) (looking to several 

dictionaries to determine the meaning of the term “active” in a collective bargaining 

agreement); Bank Midwest, Minn., Iowa, N.A. v. Lipetzky, 674 N.W.2d 176, 180 (Minn. 

2004) (referring to Black's Law Dictionary to ascertain plain meaning of “transfer”).    
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application describes, the Carter Hotel property “is currently occupied by a vacant, 

derelict, three-story building that formerly housed commercial business space on the 

street level and a 24 room, resident hotel on the second and third floors.”  A186.  The 

application states: 

Acquisition of the Subject Property in trust for the Band will also serve to 

enhance the Band‟s economic activities, which fully occupy the adjoining 

Reservation land. . . . 

. . . .  

. . . The land uses surrounding the Reservation have a detrimental effect on 

the Band‟s on-Reservation activities by reducing the level of enjoyment and 

sense of security for its guests and employees.  Acquisition of the Subject 

Property would allow the Band to provide the necessary attention and 

commitment that has been lacking in the past in order to rehabilitate one of 

the parcels adjoining the Reservation.  This will help enhance the Band‟s 

on-Reservation activities by remediating deleterious adjoining land uses 

and enhancing safety. 

 

A189-A190 (emphases added).   

 This nexus between the Carter Hotel property and gaming at the Fond-du-Luth 

Casino is also set forth in the formal resolution adopted by the Band‟s Reservation 

Business Committee authorizing the filing of the fee-to-trust application: 

[T]he Subject Property is adjacent and contiguous to the Fond du Lac 

Reservation located in Duluth, Minnesota and was acquired in order to 

expand and restore the Band‟s land base, and to remediate and rehabilitate a 

blighted property adjoining the Band‟s Reservation so as to enhance the 

existing economic activities on the Reservation; 

 

A184 (emphasis added). 

 

 On these facts, the trust application clearly “pertains to” gaming at the Sublease 

space, in that it has a “relation” or “reference” to the gaming at the Sublease space.  

Therefore, the section 19 waiver of the Band‟s sovereign immunity, as invoked here by 
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the City, must also “pertain to” the “gaming activities at the Sublease space,” since the 

waiver is invoked by the City to enjoin a trust application that is motivated by, targeted 

to, and thus related to improving the “gaming activities at the Sublease space.” 

 Thus, for purposes of this action, the section 19 waiver of immunity in the 1986 

Commission Agreement is a provision that “pertains to gaming activities at the Sublease 

space.”  The court below erred in its failure to apply correctly the “pertains to” language 

in the dormancy clause. 

 B. The Sublease condition of the dormancy clause is satisfied. 

 The Court of Appeals did not reach the Sublease condition of the dormancy 

clause—the dormancy applies “for so long as the Sublease is in effect”—but it, too, is 

satisfied.   

 The 1994 Sublease contains a “Termination” clause, Art. XII, A158, that provides 

for termination under only one condition—if the Band ceases to operate gaming at the 

Sublease space, a condition that has not been met.  The parties have not by contract 

otherwise terminated the Sublease.  Nor has the Sublease as a whole been terminated by 

judicial or administrative decree.  

 The City contends that the Interior Department‟s May 2012 cancellation of the 

1986 Lease automatically resulted in a sub silencio cancellation of the 1994 Sublease by 

which the Commission (the lessee under the 1986 Lease) then re-conveyed the premises 

back to the Band as sub-lessee.  A15-A16.
18

   

                                                 
18

  In separate litigation in federal court in Washington, DC, the City is challenging 

the Secretary‟s cancellation of the 1986 Lease as unlawful because it “conflicts with a 
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The City‟s contention is flawed because it disregards the fact that the 1994 

Sublease is not just one thing (a sublease of property rights), but is two things:  a 

“Sublease and Assignment of Gaming Rights Agreement” and is plainly identified as 

such.  A137 (emphasis added).  In addition to subleasing the Lease space back to the 

Band, id. §3.1, A147, the Sublease also provides that the Band “shall own, operate, 

regulate and control” all gaming activities on the premises, id. §3.3, A148, and provides 

an assignment from the Commission to the Band of “all rights to conduct gaming 

activities at the Sublease space, to the extent it has such rights . . . .”  Id. §3.9, A149.
19

 

 Even if one assumed that the cancellation of the 1986 Lease automatically voided 

those portions of the 1994 Sublease that subleased the property from the Commission 

back to the Band, that cancellation would have no necessary or automatic impact on other 

provisions of the “Sublease” agreement that do not relate to the conveyance of leasehold 

property rights, such as the assignment of gaming rights in §3.9, or the conveyance of all 

equipment on the property in §3.6.  

 Indeed, the 1994 Sublease contains a severability clause which states that the 

judicial invalidation of any portion of the Sublease “shall not invalidate or render 

                                                                                                                                                             

judgment of the United States District Court for the District of Minnesota in which the 

validity of the 1994 Contracts was determined.” City of Duluth v. Salazar, No. 12-1116 

(D.D.C. filed July 6, 2012).   

 
19

  This is the City‟s view of the Sublease as well.  In its federal court complaint 

against the Secretary for cancelling the 1986 Lease, the City states, “Pursuant to a 

Sublease and Assignment of Gaming Rights Agreement (herein “Sublease”), the Band 

sublet the Casino from the Commission, took control of the operation and regulation of 

all gaming at the Casino, and obtained sole proprietary interest in such gaming.”  Salazar, 

No. 12-1116, Dkt. No. 1, Complaint ¶22(a) (emphasis added). 
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unenforceable any other provision hereof.”  Id. §14.3, A159.  This severability provision 

expresses the intent of the parties that any partial invalidation of the Sublease is to be 

narrowly construed, and that unaffected provisions are meant to survive.
20

  Even if the 

Secretary‟s cancellation of the Lease is assumed also to be a de facto cancellation of 

some portions of the Sublease, at least any severable portions of the Sublease remain “in 

effect” for purposes of the dormancy clause.   Thus, for purposes of this case, the second 

condition of the “dormancy clause” is satisfied as well.   

 Accordingly, even were the Court to engage in the task of interpreting and 

applying the section 2 dormancy clause of the 1994 Amendments—a task committed to 

the exclusive jurisdiction of the federal court—the Band‟s waiver of sovereign immunity 

in section 19 of the 1986 Agreement is among the provisions rendered “of no force and 

effect” under the 1994 dormancy clause.  The Band thus has not consented to this suit in 

state court.  Because the Band is otherwise immune from suit in state court, the City‟s 

complaint must be dismissed. 

IV. Principles of Comity and the Orderly Administration of Justice Are Served 

by Allowing the Current Dispute to be Addressed in the Pending Federal 

Administrative and Judicial Proceedings. 

 

 In any event, the state court should dismiss this action in favor of allowing the 

dispute between the parties to be resolved in either (1) the ongoing federal administrative 

proceeding that will grant or deny the Band‟s trust land application that is the basis for 

                                                 
20

  See Alpha Real Estate Co. of Rochester v. Delta Dental Plan of Minn., 671 

N.W.2d 213, 221-22 (Minn. Ct. App. 2003) (severability clause manifests a clear 

agreement between the parties that if one provision of a contract is invalid, the remainder 

will continue in full force and effect, and the court will enforce that agreement.) 
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the City‟s complaint here, or (2) the ongoing federal court proceedings that continue to 

address the myriad contractual disputes between the City and the Band arising from the 

agreements at issue here.  Principles of comity and the orderly administration of justice 

strongly counsel in favor of such a result. 

 A. The principles of comity. 

 Both the Minnesota courts and the federal courts apply principles of comity to 

determine when to dismiss a suit that involves the same parties and arises from the same 

subject matter as another suit brought in a different court having concurrent jurisdiction.   

At one level, the state and federal courts will consider which suit was filed first.  As 

described by the Court of Appeals for the Eighth Circuit, principles of comity “permit[] a 

court to decline jurisdiction over an action when a complaint involving the same parties 

and issues has already been filed in another district.  Hence, courts follow a „first to file‟ 

rule that where two courts have concurrent jurisdiction, the first court in which 

jurisdiction attaches has priority to consider the case.”  Orthmann v. Apple River 

Campground, Inc., 765 F.2d 119, 121 (8th Cir. 1985) (citation omitted).  See also Green 

Tree Acceptance, Inc. v. Midwest Fed. Sav. & Loan Ass'n of Minneapolis, 433 N.W.2d 

140, 142 (Minn. Ct. App. 1988).   

The first-filed rule is a not a rigid principle, but “should be applied in a manner 

serving sound judicial administration.” Orthmann, 765 F.2d at 121.  Thus, both the 

federal and Minnesota courts will dismiss even a first filed case if other factors show that 

sound judicial administration will be better served by deferring to the second filed case.  

For example, in Orthmann, although suit was first filed in federal court in Minnesota, the 
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proceedings in a federal action subsequently filed in Wisconsin were much further 

developed.  In addition, the Wisconsin action presented no questions about that court‟s 

personal jurisdiction—an issue that was vigorously disputed in the Minnesota action.  

Given these factors, the Eighth Circuit held it was appropriate to dismiss the suit in 

Minnesota in favor of the suit in Wisconsin which could adjudicate the parties‟ claims 

without the need to resolve thorny threshold jurisdictional issues.  Id. at 121.   

The Minnesota courts have taken a similarly pragmatic approach: 

In deciding whether to defer to another court, a trial judge must determine 

which action will best serve the parties‟ need for a comprehensive solution, 

consider judicial economy, cost and convenience to the litigants, and assess 

the possibility of overlapping multiple determinations of the same dispute.  

The desirability of avoiding piecemeal litigation is also a factor in the test 

applied by the federal courts in deciding whether to defer to concurrent 

state court proceedings.  

 

Green Tree Acceptance, 433 N.W.2d at 142 (citation omitted).  Applying those factors, 

the Court upheld a trial court decision to defer a state court suit in favor of a later-filed 

federal case where:  (1) the same parties were involved in both suits, (2) the federal 

forum was not physically inconvenient; (3) the state action would require proceedings 

duplicative of those in the federal action; (4) decisions on the state claim would not 

dispose of all issues pending in the federal court; and (5) the state action would not 

finally determine the entire controversy, but “would result in nothing more than a 

rehashing of parts of litigation already accepted by the United States District Court.” Id. 

 Under the principles of Green Tree and Orthmann, the City‟s suit against the Band 

here should be dismissed.  The City has not one, but two, more appropriate fora in which 

to pursue its claim: the pending federal administrative proceeding which will decide on 
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the Band‟s proposed trust acquisition (and in which the City began participating even 

before filing this state court action), and the Minnesota federal court which, since 2009, 

has been actively exercising ongoing supervisory jurisdiction over the City-Band dispute. 

B. This suit should be dismissed to allow the issues to be addressed in the on-

going federal administrative proceeding. 

 

Under the first-filed principle alone, this suit should be dismissed so that City‟s 

objections can be addressed by the federal agency that has been delegated the exclusive 

authority to decide tribal trust land applications.  Federal law authorizes the Secretary of 

Interior to determine whether to take land into trust for a tribe, 25 U.S.C. §465, and the 

Secretary by regulation has established a formal administrative process to consider and 

hear objections to such applications.  25 C.F.R. pt. 151.  

This administrative process expressly gives state and local governments an 

opportunity to raise objections to any tribal trust application made to the Secretary.  25 

C.F.R. §151.10 (providing right of notice and comment to state or local governments).  It 

also provides interested parties both a right of administrative review within the Interior 

Department, id. §151.12(a), and also a sure means of federal court review of any final 

agency action.  Id. §151.12(b).  See also Land Acquisitions, 61 Fed. Reg. 18,082, 18,083 

(Apr. 24, 1996); Land Acquisitions, 78 Fed. Reg. 32,214 (May 29, 2013); Patchak, 132 

S.Ct. 2199 (2012).  State and local governments have successfully opposed tribal trust 

applications through this process on multiple occasions.
21

  

                                                 
21

  See, e.g., Carcieri v. Salazar, 555 U.S. 379 (2009) (reversing trust acquisition 

decision challenged by State of Rhode Island because agency decision exceeded the 

Secretary‟s statutory authority); South Dakota v. U.S. Dep’t of Interior, 787 F. Supp. 2d 
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The City began participating in this administrative process well before it filed this 

lawsuit.  In January 2012, at the invitation of the BIA, A203-A204, the City submitted 

extensive objections to the Band‟s trust application for the Carter Hotel parcel.  A205-

A217.  The City Attorney, in a 13-page, single spaced letter, recounted the City‟s version 

of the history of the 1986 and 1994 agreements, and raised a host of complaints about the 

Band‟s trust application.  With reference to the dispute pending in federal court over the 

1994 Agreement, the City said the trust application “should not be approved without 

resolution of those issues either by the Federal courts or by the parties.”  A207 (emphasis 

added).
22

   

Although it was free to do so, the City chose not to raise any objection in the 

administrative proceeding based on its claim that the Band failed to secure the City‟s 

consent to file the application.  Then, in April 2012, four months after submitting its 

otherwise comprehensive objections there, the City filed this lawsuit asking the state 

court to enjoin the same trust application that is pending in the administrative proceeding.   

                                                                                                                                                             

981 (D.S.D. 2011) (remanding a trust acquisition decision following appeal by state, 

county and city where BIA violated due process by failing to provide documents to 

plaintiffs); Vill. of Hobart v. Acting Midwest Reg’l Dir., Bureau of Indian Affairs, 57 

IBIA 4 (2013) (vacating and remanding regional director‟s decision to take land into trust 

challenged by town government); Thurston Cnty. v. Great Plains Reg’l Dir., Bureau of 

Indian Affairs, 56 IBIA 296 (2013) (vacating in part six land into trust decisions 

challenged by county where Regional Director‟s conclusions were not supported by the 

record); Kansas v. N. Plains Reg’l Dir., Bureau of Indian Affairs, 36 IBIA 152 (2001) 

(vacating a trust acquisition decision challenged by county where Regional Director‟s 

analysis was improper). 
 
22

  In a February 2012 letter to the BIA Superintendent, the Band responded to the 

City‟s various objections.  A218-A240. 
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The City‟s effort to use the state court as a second forum to object to the trust 

application raises a risk of inconsistent rulings and jurisdictional conflicts.   For example, 

while the City seeks an injunction to require the Band to withdraw an application it has 

already submitted to the Secretary of Interior, A8, the state court has no jurisdiction over 

the administrative proceeding that is considering the application.  Nor is it clear how the 

Secretary would respond if the Band were required to withdraw its application under 

compulsion of a state court order.  The Secretary is not a party to this state court action, 

nor can she be joined.  Her potential indispensability casts yet another jurisdictional cloud 

over this case.  See MINN. R. CIV. P. 19.2. 

Applying the Green Tree factors, the state court should “defer” to the federal 

administrative forum as the best route to a “comprehensive solution” of all of the issues 

raised by the trust land application, and to avoid the “possibility of overlapping multiple 

determinations of the same dispute.”  433 N.W.2d at 142.  The City in the administrative 

proceeding can, without limitation, raise its contract-based objections to the trust 

application, and can in that forum obtain complete relief—denial of the application.  As 

noted above, see n.21, the administrative proceeding is the forum that state and local 

governments routinely use to oppose tribal trust land applications.  Maintaining this 

parallel state court action not only creates a burdensome duplicate forum for the City‟s 

opposition to the Band‟s application, but also a forum that cannot address all (or even 

most) of the objections the City has already raised in the administrative forum, much less 

afford any relief against an adverse decision by the Secretary.  Finally, if the Secretary 

does grant the Band‟s application, the City has a clear right to judicial review of that 
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administrative decision in federal court, without any of the jurisdictional complexities 

that handicap this state court review of the same application.  

C. Principles of comity also support dismissal of this suit in favor of the 

pending federal litigation. 

 

 Comity and the first-filed rule also support dismissal of this action in favor of the 

ongoing federal court litigation in which the City has already brought other breach of 

contract claims against the Band arising from the same contracts at issue here.    

 When disputes previously arose between the City and the Band under the parties‟ 

agreements, the City in 2009 filed suit in the federal district court in Minnesota to enjoin 

the Band from violating those agreements.  Federal jurisdiction had been established by 

the parties‟ agreement in 1994 to submit their revised contracts to that court for approval.  

The federal court‟s subsequent issuance of a Consent Order not only gave that court‟s 

imprimatur to the 1994 Agreements, but also formally established that court‟s continuing 

jurisdiction over contract disputes arising from the City-Band relationship.  

 The 2009 federal court litigation between the City and the Band is still pending.  

The ongoing proceedings involve the same parties as here and the same issues as here, 

i.e., the interpretation of the contractual relationship between the parties under the 1986 

and 1994 City-Band agreements.  That case now has the benefit of four years of 

litigation, resulting in two thorough opinions by the federal district court and one by the 

Eighth Circuit Court of Appeals, all addressing the rights and responsibilities of the 

parties under the terms of their agreements.   
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 There is important overlap.  For the reasons discussed above, the City‟s claim here 

involves a determination as to whether the Sublease is “in effect,” a question that must be 

resolved under the 1994 dormancy clause.  But that question—the status of the 

Sublease—is pending before both the federal court in Minnesota which is deciding, on 

remand from the Eighth Circuit, whether the Band is obligated to pay “rent” under the 

terms of the Sublease for 2009-2011, and also before the federal court in the District of 

Columbia, which is hearing the City‟s claim that the Secretary‟s cancellation of the 1986 

Lease was unlawful.
23

 

 As a practical matter, the federal courts are actively supervising what is, in effect, 

an ongoing “unwinding” and restructuring of the contractual relationship between the 

Band and the City because of the illegality of that relationship under IGRA.  It makes 

little sense for the state court to inject itself into the middle of this process.  The fact that 

the parties explicitly agreed to commit these “disputes” to the federal court counsels for 

deferring to that court‟s acquired expertise on these questions, and for avoiding the 

manifest inefficiencies of having the parties litigate the same underlying contract issues 

before the state court.   Finally, as in Orthmann, the complex jurisdictional questions 

presented in this case, and the question about which waiver of the Band‟s immunity 

applies, are entirely absent in the federal case, and further support dismissal of this 

action.  

                                                 
23

  Presumably, if the City prevails on that claim, its argument that the Sublease was 

necessarily cancelled with the cancellation of the Lease would lose considerable force.  

And therefore, so too would the City‟s attendant argument that the 1994 dormancy clause 

is not now triggered. 
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 For all the above reasons, comity and the orderly administration of justice warrant 

dismissal of this action in favor of the federal forum selected by the parties.  

CONCLUSION 

 The decision of the Court of Appeals should be reversed and the City‟s complaint 

dismissed for lack of jurisdiction. 
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