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Daniel A. DeGUGLIELMO
v.

The GOVERNOR & others. 1

No. 12–P–1976.  | Feb. 11, 2014.

By the Court (HANLON, BROWN & SULLIVAN, JJ.).

Opinion

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28

*1  The plaintiff, Reverend Daniel A. DeGuglielmo, filed a complaint in the Superior Court, seeking to nullify and void the state
seal and Flag of the Commonwealth of Massachusetts on the basis that the coat of arms on the flag represents a racist symbol,
which depicts the figure of a humbled Native American and over this symbol is a sword, directed at the head of said humbled

American Indian. Alleging that the coat of arms violates G.L. c. 265, § 39, 2  DeGuglielmo sought removal of the flag from all
State and municipal buildings, establishment of a new flag that is neither spiteful or revengeful toward the original Mothers and
Fathers of the Land of Massachusetts, and $24,000,000 in reparations. In addition, he asked that the defendants participate in a
designated diversity awareness training, and that the Governor appoint a committee to create a new State symbol. DeGuglielmo
later amended his complaint to include as damages a gift to our Root Nation, the Wampanoags of Massachusetts and other

Native organizations of 45,000 acres of land consisting mostly of recreational parks. 3  The defendants moved to dismiss the
complaint under Mass.R.Civ.P. 12(b), 365 Mass. 754 (1974), arguing that the Commonwealth enjoys absolute immunity from
private suit; that DeGuglielmo lacked standing; that the complaint failed to state a plausible claim for damages; and that the
court may not compel the Governor to appoint a commission to recommend a new State symbol and flag. The judge allowed
the motion, and DeGuglielmo timely appealed. We affirm.

When reviewing a rule 12(b)(6) motion to dismiss, we take as true ‘the allegations of the complaint, as well as such inferences as
may be drawn therefrom in the plaintiff's favor.’ Marram v. Kobrick Offshore Fund, Ltd., 442 Mass. 43, 45 (2004), quoting from
Blank v. Chelmsford Ob/Gyn, P.C., 420 Mass. 404, 407 (1995). A plaintiff is required to make factual ‘allegations plausibly
suggesting ...’ an entitlement to relief. Iannacchino v. Ford Motor Co., 451 Mass. 623, 636 (2008), quoting from Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 557 (2007). Our review is de novo. See Dartmouth v. Greater New Bedford Regional Vocational
Technical High Sch. Dist., 461 Mass. 366, 373 (2012).
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Discussion. First, as the defendants argue, this action is barred by sovereign immunity. Sovereign immunity bars a private action
against a State in its own courts absent consent by the Legislature or abrogation of sovereignty by Congress acting under its
Fourteenth Amendment powers. See Alden v. Maine, 527 U.S. 706, 745, 754–756 (1999); Woodbridge v. Worcester State Hosp.,
384 Mass. 38, 42 (1981). ‘Consent to suit must be expressed by the terms of a statute, or appear by necessary implication from
them.’ Id. ‘When that consent is granted, [the Commonwealth] can be impleaded only in the manner and to the extent expressed
in the statute.’ Glickman v. Commonwealth, 244 Mass. 148, 149 (1923). Lopes v. Commonwealth, 442 Mass. 170, 175–176
(2004). See Boston Med. Ctr. Corp. v. Secretary of the Exec. Office of Health & Human Servs., 463 Mass. 447, 454 (2012).

*2  The coat of arms of the Commonwealth is described in G.L. c. 2, § 1, and neither that statute nor any other DeGuglielmo has
brought to our attention can be read reasonably to imply that the Legislature has waived immunity on that issue. DeGuglielmo
cites to § 39 of G.L. c. 265, which makes criminal an assault or a battery with intent to intimidate a person because of, inter
alia, race or national origin, but that statute does not assist him. It is well established that [t]he rules of construction governing
statutory waivers of sovereign immunity are stringent. C & M Constr. Co. v. Commonwealth, 396 Mass. 390, 392 (1985).

In addition, DeGuglielmo lacks standing to bring this suit on behalf of Native Americans and root people of Massachusetts.
Although he proclaims to have indigenous roots in Massachusetts through his spirituality, he is without standing to maintain
this action on behalf of Native Americans. [O]nly persons who have themselves suffered, or who are in danger of suffering,
legal harm have standing to bring suit. Perella v. Massachusetts Turnpike Authy., 55 Mass.App.Ct. 537, 539 (2002), quoting
from Tax Equity Alliance for Mass. v. Commissioner of Rev., 423 Mass. 708, 715 (1996). In addition, merely alleging an injury
is not enough; [i]njuries that are speculative, remote, and indirect are insufficient to confer standing.... [T]he complained of
injury must be a direct consequence of the complained of action. Ibid., quoting from Ginther v. Commissioner of Ins., 427 Mass.
319, 323 (1998). The absence in the record of factual evidence specifying injuries suffered also supports a lack of standing.

To the extent DeGuglielmo raises other issues here, we have considered them and find them to be either without merit or beyond
our power to remedy. We are satisfied that there was no error in dismissing the complaint pursuant to rule 12(b) for failure to
state a claim on which relief can be granted.

Judgment affirmed.

Footnotes
1 Attorney General and Secretary of the Commonwealth.

2 Whoever commits an assault or a battery upon a person or damages the real or personal property of a person with the intent to

intimidate such person because of such person's race, color, religion, national origin, sexual orientation, gender identity, or disability

shall be punished. G.L. c. 265, § 39(a ), as amended by St.2011, c. 199, § 8.

3 DeGuglielmo then sought to amend his complaint further to include John Little Brook Elizondo as a plaintiff; that request was denied.
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