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In its Response, Defendant-Appellee United States contests certain of the 

factual findings of the lower court and ignores others.  When the facts as found by 

the lower court are fully and fairly presented and its arguments carried to their 

logical conclusions, Defendant-Appellee’s efforts to rebut Plaintiff-Appellant 

Council for Tribal Employment Rights’ (“CTER”) arguments fail. 

A. Defendant-Appellee’s Response Contains Clear Evidence that 
Section 450b(l) is Ambiguous.  

In the portion of its Response in which it asserts that Section 450b(l) of the 

Indian Self-Determination and Education Assistance Act of 1975, 88 Stat. 2203, 25 

U.S.C. § 450 (“ISDA”) is not ambiguous, Defendant-Appellee cites a section of 

the Department of Interior’s regulation implementing ISDA that interprets Section 

450b(l).  As the Response indicates, 25 C.F.R. § 900.8(d)(1) states: 

If an Indian tribe or tribal organization proposes to serve a specified 
geographic area, it must provide authorizing resolutions from all 
Indian tribes located within the specific area it proposes to serve. 
However, no resolution is required from an Indian tribe located 
outside the area proposed to be served whose members reside within 
the proposed service area. 
 

After quoting this provision, Defendant-Appellee goes on to state: “[t]he use of the 

conjunctive ‘if’ at the beginning of the clause signals that the regulation is 

proceeding to further describe how the tribal resolution requirement applies in a 

specific instance.”  Def.-Appellee’s Br. at 29.  However, Defendant-Appellee 

completely ignores the second sentence of the regulation, beginning with 

Case: 14-5003      Document: 21     Page: 5     Filed: 02/11/2014



2 

“However,” which spells out circumstances in which Section 450b(l) does not 

apply.  As a result, the above-quoted regulation carves out one exception to Section 

450b(l)’s mandate.  There is nothing on the face of the statute that would indicate it 

does not apply to contracts serving tribal members outside their tribe’s 

geographical area, even though by serving those members the contract is clearly 

“benefiting” that tribe.  Contrary to the trial court and Defendant-Appellee’s 

assertion, this regulation does not “elaborate upon . . . the mandate in Subsection 

450b(l).”  Op. at 1.  To the contrary, it interprets it and carves out an exception to 

it.  As a result, the trial court and Defendant-Appellee’s claim that the statute is 

plain on its face is not only incorrect but is contradicted by a regulation both of 

them cite approvingly.   

 Defendant-Appellee itself has implicitly acknowledged that the language at 

Section 450b(l) is not plain on its face and therefore needs to be interpreted.  At 

page 24 of its Response, Defendant-Appellee asserts that Section 450b(l) was 

intended to apply to any situation in which “an outside organization will be 

entering the Indian tribe’s community to provide a Federally-funded service to its 

members.”  That is incorrect.  As indicated above, Section 450b(l) contains no 

geographic requirement; that is, the section requires a resolution when an 

organization is “to perform services benefiting more than one Indian Tribe.”  It is 
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only the interpretive regulation that limits it to a tribe’s geographic area.  Thus the 

section is even ambiguous to Defendant-Appellee. 

As discussed in CTER’s initial brief, the officials at the Bureau of Indian 

Affairs (“BIA”) and the Office of Indian Economic Development (“IEED”), the 

cognizant agencies for implementing the ISDA, identified another ambiguity in 

Section 450b(l).  Based on that, they established another exception to the Section 

in addition to that contained in the above-cited regulation, i.e., the exception that 

the resolution requirement contained in 450b(l) did not apply to national or 

regional contracts.  In its Response, Defendant-Appellee repeatedly asserts that 

CTER, in making this argument, relies on nothing more than two examples of 

national or regional contracts that were awarded without requiring resolutions from 

tribes to be served.  See, e.g., Def.-Appellee’s Br. at 29-30.  In so asserting 

Defendant-Appellee chose to ignore a specific finding by the trial court, in which it 

stated: “Both parties acknowledge that it had been customary for officials at 

[IEED] and [BIA] to enter into certain types of contracts designed to benefit 

multiple tribes without receiving approval from each tribe prior to the making of 

such a contract, as required by Subsection 450b(l).”  Op. at 16 (emphasis added).  

Thus, the trial court found that not requiring resolutions on contracts serving 

multiple tribes was a well-established practice at these two agencies rather than 
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just an event that occurred several times, as Defendant-Appellee seeks to lead the 

Court to believe.  

This customary practice demonstrates that the cognizant agencies saw 

ambiguity in Section 450b(l), interpreted it, and continued to apply that 

interpretation over an extended period of time without anyone in the Government 

questioning that interpretation.  This customary practice, coupled with the above-

cited regulation interpreting the Section, demonstrates that the Section is anything 

but plain on its face As a result, the trial court was obligated to interpret it by 

applying the applicable canons of statutory interpretations. 

B. The Section Must Be Interpreted in Order to Harmonize it with 
the Other Statutes That Were the Sources of Contract Authority 
for the Contract Amendments.  

 
A second reason the trial court was required to interpret Section 450b(l) is 

that the ISDA was not the sole authority under which the contract amendments 

were awarded.  Those documents specifically provide that the amendments were 

also issued pursuant to the American Recovery and Reinvestment Act of 2009, Pub 

L. No. 111-5, 123 Stat. 115 (“ARRA” or “Recovery Act”).  The Defendant-

Appellee has misstated the Plaintiff-Appellant’s position regarding the 

harmonization of two separate statutes that could be read to be in conflict.  CTER 

is not asserting that ARRA “displaced ISDA’s tribal resolution requirement” as 

Defendant-Appellee contends.  Rather, CTER’s position is that IEED acted 
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responsibly in an effort to harmonize the ISDA and the Recovery Act by 

structuring its contracts in a manner that allowed for the purposes and objectives of 

both statutes to be achieved.  The relevant portion of Section 450b(l) reads as 

follows: “Provided, That in any case where a contract is let or grant made to an 

organization to perform service benefiting more than one Indian tribe, the approval 

of each such Indian tribe shall be prerequisite to the letting or making of such 

contract or grant.”  

Both of the training programs in this case were being funded by the 

Recovery Act which was enacted by Congress to cushion the economic crisis the 

Nation was experiencing and to lay a new foundation for economic growth.  One 

of the primary objectives of the Recovery Act was to rapidly utilize Recovery 

funds to spur economic activities and reduce unemployment by creating new jobs 

and training unskilled workers.  Section 3(b) of the Recovery Act reads as follows: 

(b) General Principles Concerning Use of Funds.—the President and 
the heads of Federal departments and agencies shall manage and 
expend the funds made available in this Act so as to achieve the 
purposes specified in subsection (a), including commencing 
expenditures and activities as quickly as possible consistent with 
prudent management. 
 

The statutory message and mandate to the President, the Departments and the 

Agencies was clear: commence “expenditures and activities as quickly as 

possible.”  The task facing IEED was to structure a program that achieved this 

mandate as well as the principles and objectives of both the Recovery Act and 
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ISDA while complying with the requirements of the Interagency Agreement (J.A. 

94-95).  To its credit, IEED achieved all of these objectives.  While the statutes 

could be read as being in tension, IEED chose to read them to harmoniously co-

exist.  IEED chose an approach that would allow work to begin “as quickly as 

possible.”  Recognizing that it could contract directly only with a tribe on a sole-

source basis, it chose the Spirit Lake Tribe as the tribe that would be the recipient 

of the Recovery Act funds.  The contract with the Spirit Lake Tribe served as a 

pathway for providing the services funded by the Recovery Act grant without the 

necessity of having to engage in the more time consuming process of taking bids 

under the Federal Acquisitions Regulations (“FAR”).  Under this approach, IEED 

incorporated a mechanism into the contracts that was included in the regulatory 

framework for implementing the Recovery Act and was designed to expedite 

“expenditures and activities” funded by ARRA.  That mechanism treated the 

principle recipient of the funds as a pass-through entity that would transfer the 

Recovery Act funds to another entity (sub-recipient) that had the skills and 

experience to quickly begin providing the services under the program.  The Office 

of Management and Budget implementation regulations that provided for such a 

mechanism included a definition of “sub-recipient” as meaning “a non-Federal 

entity that expends Federal awards received from a pass-through entity to carry out 

a Federal program.”  2 C.F.R. § 176.30.  The Spirit Lake Tribe was the pass-
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through entity that transferred Recovery Act funds to the “sub-recipient,” CTER, to 

perform the training programs.  

The trial court, in its Opinion and Order recognized that the Spirit Lake 

Tribe was not the “tribal organization” that was “to perform services benefiting 

more than one Indian Tribe” and that under Amendments #2 and #6 such services 

were to be performed by CTER.  That court likewise concluded that the CTER was 

not a “tribal organization” under the Section 450b(l) definition.  Op. at 17.  

Consequently, there was no “tribal organization” that was mandated under the 

Section 450b(l) “Provided” clause to obtain tribal resolutions as a prerequisite of a 

letting or a making of a contract.  The trial court recognized this but supported its 

conclusion that resolutions should have been obtained prior to the letting of the 

Spirit Lake Tribe-IEED contract by concluding that “Amendments 2 and 6 

contravene ISDA.”  Op. at 17.  While the court treats the Section 450b(l) 

“Provided” clause as an absolute mandate in all cases in which a tribe is 

“involved” with an entity that provides services to other tribes, the provision 

should not be so read, and certainly not in this case.  “[N]o legislation pursues its 

purposes at all costs.”  Rodriguez v. United States, 480 U.S. 522, 525-26 (1987); 

see also Am. Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304, 570 U.S. 

___ (2013). 
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The contracts structured by IEED to implement the program were not 

structured, nor intended, to circumvent or “contravene” the provisions of ISDA, 

but to harmonize ISDA with the Recovery Act to achieve the objectives and 

principles of both and to comply with the provisions of the Interagency Agreement 

that identified CTER as the entity to provide the training.  It is well-established that 

a provision in one Act of Congress should be read in conjunction with other 

relevant provisions and not in isolation.  See Jett v. Dallas Indep. School Dist., 491 

U.S. 701, 712-13, 722-36 (1989); id. at 738-39 (Scalia, J., concurring in part and 

concurring in the judgment).1 

To harmonize the two statutes, IEED structured the Statement of Work in 

both contracts with a condition precedent to require CTER to obtain tribal 

resolutions “before project work can begin.”  J.A. 87, 147.  The next sentence in 

the Statement of Work for both the Native Construction Careers Initiative and the 

Federal Highway Administration contracts gave guidance as to where such 
                                                 
1 While the Court most frequently applies the “Harmonious Reading Canon” in 
interpreting provisions within a single statute, the Court views its “role to make 
sense rather than nonsense out of the corpus juris.”  W. Va. Hosps., Inc. v. Casey, 
499 U.S. 83, 101 (1991).  Thus, the Court views as necessary the reading of 
statutes to harmoniously co-exist to achieve the objectives of both.  See, e.g., 
Morton v. Mancari, 417 U.S. 535, 551 (1974) (“The courts are not at liberty to 
pick and choose among congressional enactments, and when two statutes are 
capable of co-existence, it is the duty of the courts, absent a clearly expressed 
congressional intention to the contrary, to regard each as effective.”); cf. Antonin 
Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 180 
(2012) (“[T]here can be no justification for needlessly rendering provisions in 
conflict if they can be interpreted harmoniously”).   
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resolutions were to be sent by providing that “[t]ribal resolutions should be 

submitted to Spirit Lake Tribe 477 Director.”  Id.  Prior to CTER’s compliance 

with the condition precedent, the contract was an unenforceable agreement.   

C. Defendant-Appellee’s Argument Applying Section 450b(l) to 
Amendment #6 Puts Form Over Function. 
 

Defendant-Appellee and the trial court assert that Section 450b(l) required 

resolutions from the six tribes to be served by Amendment #6 (J.A. 116-87) even 

though those tribes were not and could not be identified at the time Amendment #6 

was executed.  Their argument is basically circular—that since the Section requires 

resolutions from tribes to be served, it applies even if the tribes are not known at 

the time of contracting.  This represents stretching formalistic logic to an absurd 

conclusion. 

In another section of its Opinion, the tribal court correctly cited the U.S. 

Supreme Court for the principle that: “It is true that interpretations of a statute 

which would produce absurd results are to be avoided if alternative interpretations 

consistent with the legislative purposes are available.”  Op. at 13 (quoting Griffin 

v. Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982)).  This same principle 

applies here.  It is true that the parties chose to draft a contract that contained two 

parts: a) research to identify the tribes that could receive the most benefit from the 

CTER training, and b) the provision of training to the identified tribes.  However, 

there is nothing inappropriate or illogical about this approach.  As indicated above, 
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Congress had directed the agencies to get Recovery Act funds out into the fields as 

quickly as possible.  The two-part contract amendment did exactly that.  If it had 

been necessary to issue two separate contracts, it would have substantially delayed 

the delivery of the training and thus the expenditure of the ARRA funds.  

However, Amendment #6 specifically required CTER to obtain resolutions from 

the tribes to be served before beginning work on their reservations, thereby 

insuring the intent of Section 450b(l) was maintained. 

Once it is accepted that the parties did nothing wrong in structuring the 

amendment the way they did, both elements of the Supreme Court’s direction in 

Griffin come into play.  First, to require resolutions from tribes who have not yet 

been identified is an interpretation of Section 450b(l) that produces an absurd 

result.  Second, there is available an alternative interpretation that is consistent 

with the legislative purpose of the Section, the very interpretation adopted by 

IEED.   Defendant-Appellee repeatedly reminds us that the purpose of the Section 

is, “. . . ensuring tribal control over their relationships with outside organizations.”  

Op. at 35.  The parties insured this purpose was accomplished by requiring that 

Plaintiff-Appellant obtain resolutions from the six tribes before providing training 

on their reservations.  Thus, under Amendment #6, CTER could not provide 

Federally-funded services to any of the six tribes without their consent by 

resolution.  In light of the direction in Griffin to avoid absurd interpretations when 
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a rational alternative exists, this Court should find that Amendment #6 did not 

violate the ISDA. 

D. Defendant-Appellee’s Assertions that the Violation of Section 
450b(l) was Plain and Substantial Do Not Stand Up Under 
Scrutiny. 
 
1. The Violation was Not Plain on its Face. 

Defendant-Appellee is both disingenuous and chooses to ignore the plain 

language of the trial court’s decision when, in arguing that the alleged violation of 

Section 450b(l) was plain on its face, it states: “While there have been past 

instances in which BIA or IEED did not require compliance with the tribal 

resolution requirement . . .”  Def.-Appellee’s Br. at 39 (emphasis added).  As 

indicated above, in fact the trial court found that the “parties acknowledged that it 

had been customary for officials at [IEED] and [BIA] to enter into certain types of 

contracts designed to benefit multiple tribes without receiving approval from each 

tribe prior to making of such a contract . . .”  Op. at 16.  Thus rather than there 

merely being past instances of not requiring compliance, the BIA and IEED had 

made it a standard practice to exempt regional and national ISDA contracts from 

the requirement of Section 450b(l).  Defendant-Appellee fails to explain how the 

violation could be plain on its face when the two agencies responsible for 

interpreting ISDA, including their contracting officers and legal advisors, failed to 
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identify the violation over a number of years, interpreting the Section to exclude 

such national and regional contracts.  

 IEED never raised this issue during the long dispute between the parties that 

ended up with IEED returning the funds for the contract amendments to the U.S. 

Treasury, while counsel for Defendant-Appellee did not identify the alleged 

violation until it submitted its Reply Brief in April 2013, which means counsel 

failed to identify the issue for almost a year after the Complaint in this case was 

filed.  Since the violation was not plain to either the two cognizant agencies nor 

their legal counsel, it is inappropriate and unfair to conclude it should have been 

plain to Plaintiff-Appellant. 

Defendant-Appellee also argues that it is not relevant that CTER was not 

aware of the violation.  First, as discussed above, it was not just Plaintiff-Appellant 

that was not aware of the violation.  The entire United States Government was 

unaware of the alleged violation until counsel for Defendant-Appellee began 

searching for a defense after Plaintiff-Appellant had filed its Motion for Partial 

Summary Judgment.  Secondly, in a portion of the decision in Trilon Education 

Corp. v. United States, 578 F.2d 1356 (Ct. Cl. 1978), that Defendant-Appellee 

quotes in its Response, that court stated: “Therefore when the deviation is not 

egregious, the court has preferred to allow the contractor to recover on the grounds 

that the contracts were not palpably illegal to the bidder’s eyes.”  Id. at 1360 
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(emphasis added).  Thus, the cases make it clear that the question of whether a 

violation was plain is to be approached from the perspective of the contractor. 

Not only do the uncontested facts show that the contract amendments were 

not palpably illegal to either Plaintiff-Appellant’s or the Government’s eyes, this 

case is unique in that CTER was further removed from the contracting process than 

was true in any other case.  As a sub-grantee to the contract amendments, it was 

not a party to those amendments, was not present when the Spirit Lake Tribe and 

IEED negotiated the contract, J.A. 248, and when Plaintiff-Appellant tried to 

obtain copies of the contract amendments through a Freedom of Information Act 

request, IEED stonewalled for over two years, providing the documents only 

months after this litigation had commenced.  J.A. 219.  Since Appellant was 

outside the contract award process and was denied access to copies of the contract 

amendments, Defendant-Appellee seeks to stretch the case law further than it has 

ever gone is asserting that the contract amendments were palpably illegal to 

Plaintiff-Appellant’s eyes. 

2. The Violation Was Not Substantial. 

Defendant-Appellee correctly points out that Section 450b(l) implemented 

“[Congress’] intent that Indian tribes maintain control over who may enter their 

communities to provide services to their members.”  Def.-Appellee’s Br. at 36.  In 

its initial brief, Plaintiff-Appellant argued that the alleged violation of Section 
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450b(l) was not “substantial” or “egregious” because the Contract Amendments 

fully implemented the policy underlying that section; the only effect of the alleged 

violation was the timing, in that the resolutions were required before CTER began 

work on a reservation rather than at the time the contract amendments were 

executed.  Pl.-Appellant’s Br. at 32-33.  Thus, under the contract amendments, the 

tribes maintained complete control over if and when CTER could enter their 

reservations to provide training to their members, since obtaining a resolution from 

the tribe was a condition precedent to CTER’s legal ability to begin work on that 

tribe’s reservation.  As a result, Congress’ policy was carried out and the purposes 

of Section 450b(l) were fully implemented under the contract amendments. 

To try to rebut this, Defendant-Appellee argues that the term “substantial” is 

to be applied in the abstract, with no examination of whether the policy behind the 

provision was in anyway undermined; that is, a violation is substantial even if it 

did not cause a meaningful breach of Congress’ intent or cause any harm to any 

party.  While it focused its arguments on rebutting Plaintiff-Appellant’s reliance on 

the Trilon Education Corp. case, Defendant-Appellee failed to cite a single case to 

support its position that the term “substantial” is be applied without any reference 

to the impact of the violation.  To the contrary, the case law makes it clear that for 

a violation to be substantial, it must be more than a violation in name only; it must 

violate a substantive right and have real-life impacts.  For example, the quote in the 
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Defendant-Appellee’s Response Brief from Cabazon Band of Mission Indians v. 

City of Indio, Cal., 694 F.2d 634, 638 (9th Cir. 1982) includes the following: “By 

failing to comply with [state law], [the city] denied the Cabazon Band a 

substantive right—the right to prevent annexation by withholding its consent.”  

Def.-Appellee’s Br. at 37 (emphasis added by Defendant-Appellee).  Similarly, in 

Fluor Enterprises Inc. v. United States, 64 Fed. Cl. 461 (2005), the result of the 

violation in that case was that Fluor Enterprises received a much larger amount in 

fees than it would have if the statute had been complied with.  Thus the touchstone 

for a finding that a violation was substantial is whether the violation had a 

significant real-world effect such as denying someone a substantive right.  In the 

present case, the violation had de minimis actual effect on the self-determination 

rights of tribes. 

Finally, Defendant-Appellee made no effort to address two fundamental 

principles this Court has adopted and regularly applied when deciding if a contract 

should be declared void ab initio.  First, it offered no rebuttal to this Court’s 

holdings that in close cases the court should give the benefit of reasonable doubt to 

the contractor; John Reiner & Co. v. United States, 325 F.2d 438, 440 (Ct. Cl. 

1963).  Here Plaintiff-Appellant should be given the benefit of the doubt since it 

simply followed a long-standing agency interpretation of Section 450b(l).  Second, 

Defendant-Appellee failed to address this Court’s reluctance to find that contracts 
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that have been substantially performed to be void ab initio, particularly, as is the 

case here, the party has no other avenue available to obtain relief.  Fluor 

Enterprises, 64 Fed. Cl. at 495.  Failure to apply those principles in this case would 

mean that the Government would unfairly obtain the benefits of the training 

program Plaintiff-Appellant provided but for which it was not compensated 

(particularly where the Government’s failure to compensate Plaintiff-Appellant 

had nothing to do with Section 450b(l) but resulted from improper actions by the 

IEED contracting officer.  J.A. 201, 212, 215, 224, 226.) 

E. Defendant-Appellee Confuses Plaintiff-Appellant’s Arguments 
About the Limitation of Ms. Forcia’s Authority and the 
Formation of a Three-Party Contract Between CTER, IEED, and 
the Tribe.  

In its response, Defendant-Appellee asserts that the contracting authority of 

Ms. Lynn Forcia was expressly limited by her delegation of authority certificate.  

Def.-Appellee’s Br. at 44.  Defendant-Appellee also argues that LDG Timber 

Enterprises, Inc. v. Glickman “allows the Government to enforce a limitation on a 

contracting officer’s authority that was not published in the Federal Register, so 

long as the Government affirmatively demonstrates the lack of authority and does 

not rely upon ‘attorney allegation in a litigation context.’”  Def.-Appellee’s Br. at 

48; see also LDG Timber Enters., Inc. v. Glickman, 114 F.3d 1140, 1143 (Fed. Cir. 

1997).  Defendant-Appellee confuses CTER’s arguments on the limitations of Ms. 

Forcia’s authority. 
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Plaintiff-Appellant never argued that Ms. Forcia’s authority needed to be 

published in the Federal Register in order to be valid and binding.  Plaintiff-

Appellant instead argued and continues to argue that any limits on Ms. Forcia’s 

contracting authority needed to be readily available in order to be valid and 

binding.  Although Defendant-Appellee claims limitations on Ms. Forcia’s 

authority were expressly stated on the face of her delegation of authority 

certificate, the trial court found that “information about Ms. Forcia’s authority was 

not ‘readily available.’”  Op. at 14 n.10.  The trial court also found that “even if 

information about the limitation on Ms. Forcia’s authority had been obtainable by 

making a query to [IEED], considerable uncertain[ty]  would have arisen because 

the interaction of the 477 program with the ISDA is not apparent from the pertinent 

statutory language.”  Id.  This is a clear violation of the FAR which requires that 

“[i]nformation on the limits of the contracting officers’ authority shall be readily 

available to the public and agency personnel.”  48 C.F.R. § 1.602-1(a).    

The express “limitations” on Ms. Forcia’s delegation of authority certificate 

do not preclude the formation of a three-party contract between CTER, IEED, and 

the Spirit Lake Tribe because IEED did not make such “limitations” readily 

available and because as the trial court found, the actual limitations of Ms. Forcia’s 

authority were uncertain and unavailable when Ms. Forcia signed the contract at 

issue.  For these reasons, Plaintiff-Appellant again asks this Court to reverse the 
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erroneous finding of the trial court that two three party-agreements between CTER, 

IEED, and the Spirit Lake Tribe do not exist on the grounds that the contracting 

officer lacked the authority to approve such contracts. 

CONCLUSION 

Plaintiff-Appellant, the Council for Tribal Employment Rights, is a non-

profit intertribal organization that, in good faith, agreed to provide job training 

programs on Indian reservations to address the severe unemployment that exists 

there.  It was a sub-grantee to two agreements between IEED and the Spirit Lake 

Tribe pursuant to a contracting approach both IEED and the BIA had used for 

many years without any challenges or questions.  Only after this litigation was 

initiated did the Government, in an effort to find a defense to its improper actions 

against CTER under the sub-grant, throw the customary practice of its own 

employees overboard and take the position, for the very first time, that Section 

450b(l) applies to national and regional ISDA contracts.  Clearly the Government 

is fully in its right to determine that a prior interpretation of a statute was incorrect.  

But it would work a great injustice to find that a sub-grantee under agreements that 

followed the Government’s customary practice, cannot enforce its third-party 

rights under those contracts and cannot even get paid for services it provided that 

benefited the Government but for which it has not been compensated.  The 

Government’s message to CTER in this case is that we made a mistake and you 
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pay for it.  As set out above, Defendant-Appellee’s legal position and the holding 

of the trial court are not supported by the facts or the case law.  But, in addition, 

this is a case in which the equities cry out for this Court to give the benefit of the 

doubt to a party doing business with the United States. 

  Respectfully submitted, 

/s/ Daniel S. Press 
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 Seventh Floor 
 Washington, DC 20007 
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