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INTRODUCTION

The Omaha Tribe respectfully submits that this Court should adopt the Tribal Court

Opinion and enter its Order of Summary Judgment of non-diminishment for the Omaha Tribe.

RESPONSE TO PLAINTIFFS' STATEMENT OF UNDISPUTED FACTS

The parties submitted a Joint Stipulation of Facts. (ECF 100, Stipulation). In their

Summary Judgment Brief (ECF 118), Plaintiffs reproduced only a part of the Stipulated Facts,

omitting key facts that impacted those they did include. In at least one instance, they only

reproduced part of a Stipulated Fact, again omitting key language. The Omaha Tribe submits

this Court should rely solely upon the Joint Stipulation of Facts and disregard all of Plaintiffs'

factual statements with the exception of those set forth below, which do not duplicate or distort

the Stipulation. The factual statements are indicated by Plaintiffs' original number:

34. The events involving the settlement of the Omaha Tribe and the creation of the

Omaha Indian Reservation in the 1800's took place against a backdrop of evolving federal Indian

policy that promoted both the assimilation of Indians into mainstream American culture and the

transfer of land from Indians to non-Indian settlers. (Emily Greenwald, The Western Boundary of

the Omaha Reservation, at pp. 4-7 (2011) (hereinafter "Greenwald Report").)

RESPONSE TO NO. 34. Admitted, in part, the backdrop also included a policy of

allotting lands directly to Indians as demonstrated by the Act of 1882.

35. As Euroamericans began expanding westward into areas which encroached on

lands previously occupied by the Omaha and other tribes, the federal government initially sought

to remove Indians from areas being settled by Euroamericans. Policy makers thought it best for

Indians and non-Indians to live apart, and they envisioned setting aside large tracts of land as
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perpetual Indian territory. Through negotiation and force, the federal government sought to

remove Indians to designated areas west of the then-settled regions. (Greenwald Report, p. 5.)

RESPONSE TO NO. 35. Admitted.

36. The Omaha avoided removal by entering into "peace and friendship" treaties with

the United States and ceding their claims to lands east of the Mississippi to the United States.

(Greenwald Report, p. 5.)

RESPONSE TO NO. 36. Admitted.

37. Continued territorial expansion and population growth changed the federal

government's attitude toward Indians. Instead of trying to remove tribes to a perpetual Indian

territory, policy makers sought to reduce tribes to small holdings within their traditional

homelands. Federal officials negotiated treaties with tribes for large land cessions, leaving the

tribes with "reservations" on which they could continue to live, under the supervision of federal

Indian agents. (Greenwald Report, p. 5.)

RESPONSE TO NO. 37. Admitted.

38. Policy makers thought that reservations would serve as safe places where Indians

could be educated to live more like Euroamericans. (Greenwald Report, p. 6.)

RESPONSE TO NO. 38. Admitted but irrelevant.

51. Omaha Indian Agent Edward Painter noted in his August 1871 Report that as a

result of Congress' failure to allow the Omahas to sell "surplus lands" from the "western portion

of their reservation," they lacked funds to build houses and to farm their new allotments.

(Greenwald Report, p. 9, n. 30 citing ARCIA 1871, 445-46.)

RESPONSE TO NO. 51. Admitted but irrelevant.
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54. Commissioner Walker further noted that "the particular portions of these lands

thus to be disposed of have been carefully and judiciously selected, with a view to the interests of

the tribes themselves." (Greenwald Report, n. 3 citing Senate, Letter from the Secretary of the

Interior, Addressed to Hon. James Harlan, Chairman of the Committee on Indian Affairs . . . ., S.

misdoc. 41, 42d Cong., 2d sess., January 22, 1872, 2, serial 1481.)

RESPONSE TO NO. 54. Admitted but irrelevant.

57. Omaha reservation Agent Howard White later reported that the Omaha had

consented to the 1872 Act. (Greenwald Report p. 10, n. 35 citing ARCIA 1872, 213; see also

ARCIA 1873, 20.)

RESPONSE TO NO. 57. Admitted but irrelevant.

59. Official reports from 1874 onward consistently treated the Omaha Reservation as

having been reduced by 50,000 acres following the passage of the 1872 Act. In 1874, the

commissioner of Indian affairs reported that the reservation contained 192,867 acres, but he

continued, "By the provision of the act of June 10, 1872, 49,762 acres have been appraised for

sale [and are held] in trust for said Indians, leaving 143,225 acres as their diminished reserve."

(Greenwald Report p. 24, n. 118 citing ARCIA 1874, 33); (J.S., Filing #100 at CM/ECF p. 9, ¶

53.)

RESPONSE TO NO. 59. Admitted but irrelevant.

66. In 1880, the Sioux City and Nebraska Railroad entered into agreements with the

Omaha and Winnebago tribes for a railroad right of way running through their reservations. The

agreement with the Omaha stated that the route would start where the Middle Creek intersected

the northern boundary of the reservation, run down the Middle Creek valley to Logan Creek, and

continue along the Logan Creek valley to the southern boundary of the reservation. (J.S., Filing
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#100 at CM/ECF pp. 6-7, ¶ 36; Greenwald Report, p. 12, n. 46 citing Articles of Agreement,

April 19, 1880, Letter No. 1880.591, Box 75, Special Case 100, Special Cases, 1821-1907 [SC

100], RG 75, NARA I.)

RESPONSE TO NO. 66. Admitted.

71. In December of 1881, Senator Saunders proposed another bill authorizing the sale

of land from the Omaha Reservation, but this proposal did not advance either. (Greenwald

Report 12, n. 53 citing Congressional Record, 47th Cong., 1st sess., December 7, 1881, 13: 48.)

RESPONSE TO NO. 71. Admitted but irrelevant.

72. By the late 1870s, it became increasingly clear that the federal government's

existing reservation policy was unworkable. Indians were cut off from their customary resource

areas, making it difficult for them to survive using traditional strategies. The United States

increasingly used military force to contain Indians on reservations and to gain additional cessions

of Indian land. (Greenwald Report, p. 6.)

RESPONSE TO NO. 72. Admitted but irrelevant.

73. Humanitarian reformers, who considered themselves "friends of the Indian,"

began lobbying for policies aimed at teaching Indians how to live like Euroamericans, in hopes

of making it possible for Indians to survive land and resource loss and assimilate into the

mainstream economy and society. The reformers called for replacing tribalism with

individualism, nomadism with fixed-settlement agriculture, and collectivism with private

property. (Greenwald Report, p. 6, n. 14 citing Prucha, The Great Father, 198-210; Frederick E.

Hoxie, A Final Promise: The Campaign to Assimilate the Indians, 1880-1920 (Cambridge:

Cambridge University Press, 1989 [1984]), 1-39; Emily Greenwald, Reconfiguring the
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Reservation: The Nez Perces, Jicarilla Apaches, and the Dawes Act (Albuquerque: University of

New Mexico Press, 2002), 24-27.)

RESPONSE TO NO. 73. Admitted but irrelevant.

74. The policy of allotment in severalty—dividing collectively held Indian

reservations into individually owned parcels—proved to be a workable compromise between

humanitarians who advocated Indian assimilation and those who wanted to develop Indian lands.

(Greenwald Report, p. 7, n. 16 citing Loring Benson Priest, Uncle Sam's Stepchildren: The

Reformation of United States Indian Policy, 1865-1887 (New Brunswick, NJ: Rutgers University

Press, 1942), 86-92, 164, 217.)

RESPONSE TO NO. 74. Admitted but irrelevant.

75. At about the same time, the Omaha were becoming increasingly concerned about

the possibility they might be removed from their reservation. They witnessed the forced removal

of the nearby Ponca Tribe in 1877, and when ethnologist Alice Fletcher arrived on the

reservation in 1881 to study the Omaha, she learned of the tribe's ongoing preoccupation with the

Ponca incident. As she later described it,

[The Poncas'] distressing circumstances started the Omahas out of their feeling of
security on their allotted lands. To make sure of their own land tenure, lest they
too might suffer such an expulsion, some of the progressive men took their
certificates of allotment, which they had always supposed to be patents, to a
lawyer for examination. When the Indians heard that the certificate granted
occupancy only, and gave no title to the land, not a thoughtful man among them
but dreaded the morrow.

(Greenwald Report, p. 12, n. 54 citing Alice C. Fletcher, "Lands in Severalty to Indians;

Illustrated by Experiences with the Omaha Tribe," Proceedings of the American Association for

the Advancement of Science, Thirty-Third Meeting, Held at Philadelphia, Penn., September,

1884 (Salem, Mass.: The Salem Press, 1885), 659.)
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RESPONSE TO NO. 75. Admitted but irrelevant.

76. Fletcher took up the Omaha cause, helping the tribe draft a petition, which fifty-

three tribal members signed. The petition asked Congress to grant each allottee "a clear and full

title to the land on which he has worked." Fletcher then lobbied Congress to authorize new

allotments and trust patents to the Omaha. (Greenwald Report, p. 13, nn. 55-57 citing Awakuni-

Swetland, "'Make-Believe White-Men' and the Omaha Land Allotments of 1871-1900," 214;

Senate, Memorial of the Omaha Tribe of Indians, for a Grant of Land in Severalty, S. misdoc.

31, 47th Cong., 1st sess., January 11, 1882, serial 1993; Francis La Flesche, "Alice C. Fletcher,"

Science, n.s., vol. 58, no. 1494 (August 17, 1923), 115.)

RESPONSE TO NO. 76. Admitted but irrelevant.

96. Agent Wilkinson subsequently reported that the tribe consented to the act on May

5, 1883. (Greenwald Report p. 16, n. 72 citing George W. Wilkinson, U.S. Indian Agent, May 5,

1883, Letter No. 1883.8596, Box 50, SC 46, RG 75, NARA I.)

RESPONSE TO NO. 96. Admitted but irrelevant.

101. Because the 1882 Act allowed Omaha Tribe members to select allotments either

east or west of the railroad right of way, Commissioner of Indian Affairs Hiram Price addressed

this provision in his 1882 annual report:

By section 8 of the act the Indians are permitted, if they shall so elect, to select
allotments within the tract designated to be sold, and while it is not thought that
there are any who desire to make selections there, it might be well to ascertain
their intentions in that respect, so that if there be any such they may make their
selections and have them approved before the appraisement is begun.

(Greenwald Report, p. 15, n. 69 citing ARCIA 1882, LXVII.)

RESPONSE TO NO. 101. Admitted.
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107. The 1905 title map shows that of the fifteen allotments taken by members of the

Omaha Indian Tribe west of the railroad right of way, 10 allotments were fully or largely west of

the right of way and 5 allotments were mostly east of the right of way. (Decl. of Emily

Greenwald, ¶ 3.)

RESPONSE TO NO. 107. Admitted. It does not matter whether the allotments

were completely west of the right of way, fully or largely west of the right of way, or a little

bit west of the right of way. The present of allotments under the 1882 Act is completely

consistent with continued reservation status.

108. Indian allotments either wholly or partially west of the railroad right of way taken

by members of the Omaha Indian Tribe represent less than 2% of the total acreage west of the

right of way. (Decl. of Emily Greenwald, ¶ 3.)

RESPONSE TO NO. 108. Admitted but irrelevant. See Response to No. 107.

118. When the area west of the railroad right of way was opened for settlement, "the

major portion thereof was quickly absorbed by settlers. By September 1, 1884, 311 filings had

been made, embracing about 43,000 acres." (Greenwald Report, p. 22, n. 105 quoting Report of

the Commissioner of the General Land Office, 28, in Report of the Secretary of the Interior, vol.

I, H.exdoc. 1, part 5, 48th Cong., 2d sess., 1884, serial 2286.)

RESPONSE TO NO. 118. Admitted.

120. Between 1885 and December of 1889, Pender grew to a population of more than

300. (Greenwald Report, p. 22, n. 108 citing "Miscellaneous State Matters," The Tribune,

McCook, Nebraska, December 17, 1885, n.p., Chronicling America: Historic American

Newspapers, Library of Congress http://chroniclingamerica.loc.gov/.)

RESPONSE TO NO. 120. Admitted.
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121. Thurston County was organized in 1889, encompassing the Omaha and

Winnebago reservations, along with the opened land west of the railroad. The Daily Bee,

promoting Pender's candidacy for county seat in 1889, described the town as having a population

of roughly 500 "bright, intelligent and wide awake public-spirited American citizens." The Bee

praised Pender's location on the railroad and listed the following businesses: the Logan Valley

bank, the Bank of Pender, the Logan Valley Times, the roller mills, "and several others." The

town had a church, a school, and "[o]nly one saloon." By the 1890s, Pender's population had

grown to 700. (Greenwald Report, p. 22, nn. 109-10 citing "The New Town of Pender," The

Omaha Daily Bee, Omaha, Nebraska, April 6, 1889, 5, Chronicling America: Historic American

Newspapers, Library of Congress; "Pender Pan-O-Rama: Historical Souvenir Booklet," 1960, 4-

5, Nebraska State Historical Society, Lincoln, Nebraska.)

RESPONSE TO NO. 121. Admitted. There are additional stipulated facts

regarding the Village of Pender and, specifically, the Omaha Tribal members' involvement

in its government. (See ECF 100, Stipulation at ¶¶114-121).

122. A 1916 report on soils in Thurston County described Pender as an agricultural

center, providing supplies for the region and serving as a shipping point for grain (the town

possessed four elevators). The report stated:

The present population consists largely of native whites and Indians, except in the
southwestern part, where Germans and Bohemians are numerically predominant.
The Indians are in large part confined to the eastern part of the county.

(Greenwald Report, p. 23, n. 112 quoting U.S. Department of Agriculture, Soil Survey of

Thurston County, Nebraska (Washington: Government Printing Office, 1916), 7.)

RESPONSE TO NO. 122. Admitted.
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124. A comparison of the available federal census data identifying Indian v. non-Indian

ancestry for residents east and west of the railroad right of way is shown below.

Table 1. Indian and Non-Indian Population East and West of Railroad Right of Way.
Census

Year Total
Non-

Indian Non-Indian % Indian Indian %

1900

Thurston - East of ROW 2361 1404 59.47% 957 40.53%

Thurston & Cuming West of ROW 4374 4362 99.73% 12 0.27%

1910
Thurston - East of ROW 3778 2838 75.12% 940 24.88%

Thurston & Cuming West of ROW 3957 3885 98.18% 72 1.82%

1920
Thurston - East of ROW 4399 3748 85.20% 651 14.80%

Thurston & Cuming West of ROW 3846 3844 99.95% 2 0.05%

1930
Thurston - East of ROW 4841 3822 78.95% 1019 21.05%

Thurston & Cuming West of ROW 4188 4153 99.16% 35 0.84%

1990
Thurston - East of ROW 3248 1365 42.03% 1883 57.97%

Thurston & Cuming West of ROW 2624 2613 99.58% 11 0.42%

2000
Thurston - East of ROW 3349 1012 30.22% 2337 69.78%

Thurston & Cuming West of ROW 2519 2498 99.17% 21 0.83%

(Greenwald Report, p. 27, Table 1.)

RESPONSE TO NO. 124. Admitted but irrelevant as to Cuming County.

125. The Office of Indian Affairs ("OIA") consistently treated the 50,000 acres opened

for settlement as having been removed from the reported acreage of the Omaha Reservation.

(Greenwald Report, pp. 24-26.)

RESPONSE TO NO. 125. Denied as to the term "consistently." (See ECF 100,

Stipulation at ¶¶96-101).

4:07-cv-03101-RGK-CRZ   Doc # 138   Filed: 08/29/13   Page 13 of 31 - Page ID # 3634



10

126. From 1884 forward, the OIA did not include the 50,000 acres west of the railroad

right-of-way as part of the reported acreage of the Omaha Reservation. (J.S., Filing #100 at

CM/ECF pp. 16-17, ¶¶ 103-106, 108-110.)

RESPONSE TO NO. 126. Admitted, but this appears to only be true through the

year 1900. (See ECF 100, Stipulation at ¶106).

128. In 1904, the superintendent in charge of the Omaha Agency reported, "This

agency is located on the east side of the Omaha Reservation about 3 miles from the Missouri

River, which forms the eastern boundary, and 20 miles from the western boundary line, which is

marked by a section of the Northwestern Railway line extending between Omaha and Sioux

City." (Emily Greenwald, Rebuttal Report, The Western Boundary of the Omaha Reservation, at

p. 22, n. 91 citing ARCIA 1904, 235 (2012) (hereinafter "Greenwald Rebuttal Report").)

RESPONSE TO NO. 128. Admitted but irrelevant.

130. In 1936, the Omaha Tribe of Nebraska organized a constitutional government

under the provisions of the 1934 Indian Reorganization Act. Article I of the tribe's constitution

defined its territory as "the present confines of the Omaha Reservation" and "any and all future

additions of land acquired within or without said boundary lines by the Secretary of the Interior

for the tribe or by the tribe, except as otherwise provided by law." (Greenwald Report 25, n. 129

citing Constitution and Bylaws of The Omaha Tribe of Nebraska, Approved March 30, 1936

(Washington: Government Printing Office, 1936), 1.) (emphasis added).

RESPONSE TO NO. 130. Admitted but irrelevant.

131. An October 10, 1964, Bureau of Indian Affairs "Base Map" of the Omaha Indian

Reservation contains a note reading, "The land lying to the West of the line between Township

24 North, Range 7 East, and Township 24 North, Range 6 East, and West of the Sioux City and
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Nebraska Railroad Right-of-way (now C St. P. M & O RR) as it passed through Township 25

North, Range 6 East was "Opened for Settlement" by the Act of August 7, 1882, 22 Stat. 341.

This Office holds the opinion that the Act of Congress has DIMINISHED the borders of the

Omaha Reservation. (Decl. of Gene Summerlin, Ex. E (Aug. 20, 2012).)

RESPONSE TO NO. 131. Admitted but irrelevant.

147. West of the railroad right of way, all governmental services are provided by state

and local agencies, not by the Omaha Tribe. (Greenwald Report, p. 2.).

RESPONSE TO NO. 147. Admitted.

PRELIMINARY STATEMENT

Plaintiffs have overtly distorted the Joint Stipulation of Facts, muddled the evidentiary

record,1 relied upon a non-precedential concurring opinion in its proposed standard of review,

and improperly portrayed the diminishment analysis. Despite these efforts, the Plaintiffs fail to

demonstrate that the Tribal Court made erroneous findings of fact or that a de novo review of its

conclusions of law requires reversal.

ARGUMENT

I. Standard of Review

The parties agree that the ultimate question of whether the Omaha Indian Reservation

was diminished is subject to this Court's de novo review. Plaintiffs and the Omaha Tribe both

rely upon Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d 1294 (8th Cir. 1994) for its

statement of the level of deference to be accorded the Tribal Court's determination, as follows:

1 This Court's Local Rules require evidence to be filed separately with an index listing each item
of evidence being filed. NECivR 7.1(a)(2). The Plaintiffs filed an index identifying six exhibits
(A-F). (ECF 117). The Plaintiffs then filed over1,800 pages of exhibits that clearly encompass
more than six documents. There is no meaningful guide to find anything, let alone a logical
citation system to follow.
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 subject matter jurisdiction (de novo),

 findings of fact (clearly erroneous standard), and

 determinations of federal law (de novo).

Id. at 1299-1301.2

But the Plaintiffs argue (with no support) that the Tribal Court opinion has no "legal

significance," (ECF 118, Pls.' Br. at 32, 34), or, at best, should be considered as merely an

"advisory opinion." (Id. at 37). This Court stayed this action in respect to the principle of

comity, and there is no precedent to support this lack of deference to the Tribal Court.

The Plaintiffs give only passing mention to the principle of comity, which requires a

more deferential standard of review.3 Deferential review is especially important to tribal

sovereignty in reviewing a Tribal Court's decision on a boundary dispute. See Petrogulf Corp. v.

Arco Oil & Gas Co., 92 F.Supp.2d 1111, 1115 (D. Colo. 2000) ("Enlow . . . teaches that . . .

comity concerns . . . counsel against a federal court addressing boundary disputes involving

Indian land before a tribal court has had an opportunity to do so.") (citing Enlow v. Moore, 134

F.3d 993, 996 (10th Cir. 1998)).

2 Although Plaintiff also cites Judge Loken's concurring opinion in Duncan advocating little or
no deference on appeal, it is axiomatic that this Court is bound by the Duncan majority opinion.
3 Plaintiffs argue that comity would require State v. Picotte, Case No. CR-00-6, Docket 32, Page
363 (Thurston Cty. Dist. Ct., August 22, 2000), to be given equal weight to the Tribal Court
opinion. (ECF 118, Pls.' Br. at 34). This argument has no support. In fact, quite the contrary.
First, the Omaha Tribe was not a party to that action, and was indispensable to a diminishment
adjudication. Second, "it must be remembered that 'tribal sovereignty is dependent on, and
subordinate to, only the Federal Government, not the States.'" Rice v. Rehner, 463 U.S. 713, 719
(1983) (quoting Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S.
134, 154 (1980)). The State's similar argument (ECF 126, State's Br. at 13) is belied by its
statements in a related proceeding before this Court, i.e., that Picotte was merely a "County
District Court proceeding that was addressing a criminal action. Such finding is not dispositive
of the issue of whether or not there has been a diminution of the reservation as it would appear
that only federal courts can issue determinations as to whether or not a reservation can be
diminished." Lamplot, supra at ECF 14 at 10.
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Accordingly, the Tribal Court's factual findings must be reviewed under the deferential,

clearly erroneous standard. The Tribal Court's conclusions of law are reviewed de novo.

II. Summary of the Argument

Only Congress can diminish a reservation and its intent must be "clear and plain." South

Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998) (quoting United States v. Dion, 476

U.S. 734, 738-39 (1986)). When determining whether a reservation was diminished, the most

probative evidence of the intent of Congress is the statutory language employed by Congress in

opening Indian lands for non-Indian settlement. Hagen v. Utah, 510 U.S. 399, 411 (1994).

Plaintiffs and the State claim diminishment under the Act of 1882. Yet both admit that

the Act does not have even a hint of language evidencing a Congressional intent to diminish the

Omaha Indian Reservation.

The United States Supreme Court, in addressing whether Congress intended to diminish

an American Indian Reservation, developed a three-prong "fairly clean analytical structure."

Hagen, 510 U.S. at 411. The first and most probative prong analyzes the statutory language used

by Congress in enactment of the particular Act. All parties and the Tribal Court agree that the

Act of 1882 is absolutely devoid of any of the "hallmark" language of Congressional intent to

diminish. The Act of 1882 does, however, contain explicit language of non-diminishment in that

it provided for allotments to Omaha Tribal members west of the railroad right of way.

The second prong of the Supreme Court analysis focuses upon the events surrounding the

passage of the Act for clear-cut evidence of a "widely-held contemporaneous understanding"

that Congress intended to alter the boundaries of a reservation. (ECF 82-1, Tribal Court Mem.

Op. & Order at 11) (citing Solem v. Bartlett, 465 U.S. 463, 471 (1984)). These factors include

the legislative history of the Act, reports on the negotiations surrounding the land sale, executive

and presidential declarations, including reports from executive agencies overseeing Indian
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matters, and other congressional enactments surrounding the passage of the 1882 Act. (Id.)

(citing Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 602 (1977); Seymour v. Superintendent of

Wash. State Penitentiary, 368 U.S. 351, 356-57 (1962)).

The Tribal Court found no evidence of a definitive statement regarding the effect of the

land sale on the boundaries of the Omaha Indian Reservation. The Tribal Court also found no

evidence to show that all historical parties understood that the sale of land would involve a

dissolution of reservation boundaries. (ECF 82-1, Tribal Court Mem. Op. & Order at 27-28). In

sum, there is no clear, unequivocal, and unambiguous evidence of the intent to diminish the

Omaha Reservation which is at odds with the implications of non-diminishment found in the

1882 Act, and the Plaintiffs and the State have not shown otherwise.

The third "less illuminating" and "least compelling" prong of the Supreme Court analysis

involves the examination of the subsequent jurisdictional and demographic history of the region

opened for settlement under the 1882 Act. (ECF 82-1, Tribal Court Mem. Op. & Order at 12)

(citing Solem, 465 U.S. at 472). While this analysis may provide an "additional clue," as to what

Congress foresaw in enacting the 1882 Act, it constitutes an "unorthodox and potentially

unreliable method of statutory interpretation." (Id.). As with the second prong, The Tribal Court

found that the evidence regarding the subsequent history contains numerous contradictions and

ambiguities which did not point in a single direction. (Id. at 43).

The Omaha Tribe respectfully submits that a finding and entry of summary judgment of

non-diminishment is appropriate.

III. The First Prong: The 1882 Act clearly did not evince an intent to diminish the
Omaha Indian Reservation.

The most probative evidence of the intent of the intent of Congress is the statutory

language employed by the Congress in opening Indian lands for non-Indian settlement." (ECF
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82-1, Tribal Court Mem. Op. & Order at 10-11 (quoting Hagen v. Utah, 510 U.S. 399, 411

(1994)). The Plaintiffs and the State concede that the Act of 1882 does not "incorporate terms

which the Court has previously determined to be clear evidence of Congressional intent to

diminish[,]" (ECF 118, Pls.' Br. at 41), and that the Act "includes no hallmark diminishment

language." (ECF 126, State's Br. at 6). So, the most important part of the diminishment analysis

is undisputed.

The "hallmark diminishment language" relied upon by the Supreme Court is shown here

in table form:

CASES FINDING DIMINISHMENT

Case Language of Diminishment Payment Provisions

DeCoteau "hereby cede, sell, relinquish, and convey
to the United States all their claim, right,
title, and interest[.]"

Congressional supporters repeatedly
stated the land would be restored to the
"public domain"

Sum certain

Rosebud Sioux "hereby cede, surrender, grant and convey
to the United States all their claim, right,
title and interest."

Hagen Restoration of land to the public domain.

Yankton Sioux "cede, sell, relinquish, and convey to the
United States all their claim, right, title,
and interest in and to all the unallotted
lands within the limits of the reservation"

fixed payment of
$600,000

None of the foregoing language appears in the Act of 1882. Moreover, during the period

in question, "Congress was fully aware of the means by which termination (of reservation status)

could be effected." Mattz v. Arnett, 412 U.S. 481, 504 (1973). This is borne out in earlier

legislation dealing with the Omaha Tribe, Congress clearly demonstrated it knew what language

to use when it clearly intended diminishment. For example, in 1854, the Omaha Tribe entered
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into a treaty with the United States government in which the Tribe ceded to the United States "all

their lands west of the Missouri River . . . and forever relinquish all right and title to the country

south of said line[.]" In consideration of and payment for the land ceded by the Omaha Tribe,

the United States agreed to pay the Omaha Tribe a sum certain paid over a certain number of

years. (ECF 100, Stipulation at ¶¶34-35).

Similarly, in the transfer of land to the United States for the benefit of the Winnebago

Tribe, On March 6, 1865, the Omaha Tribe sold a portion of the Omaha Reservation to the

United States for the sum certain of $50,000.00 for the establishment of the Winnebago

Reservation. The 1865 Treaty provided that the Omaha Tribe was to "vacate and give

possession of the lands ceded by this treaty immediately after its ratification." (Id. at ¶¶39, 42).

Congress clearly demonstrated it knew how to diminish the Omaha Reservation, as

evidenced by the language it employed in doing so in the 1854 Treaty and in the 1865 Treaty,

but failed to employ any such language in the 1882 Act. (ECF 100, Stipulation at ¶¶34-45).

Not only is the 1882 Act devoid of the hallmark diminishment language, it contains

explicit language of non-diminishment. Significantly, the 1882 Act provided for Omaha Tribe

members to take allotments west of the railroad right of way. By definition, allotments to tribe

members could only be given on reservation land. "Allotment" is a term of art in Indian law

which refers to the distribution to individual Indians of property rights to specific parcels of

reservation. Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1015-16 (8th Cir. 1999) (citing

Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128 (1972). The Act provided for

allotments west of the railroad right of way, ipso facto, there was no intent to diminish the

Reservation. See Mattz, 412 U.S. at 497, where the Court analyzed an Act similar to the 1882
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Act and concluded that "allotment under the 1892 Act is completely consistent with continued

reservation status." (emphasis added).

In sum, the absence of the hallmark language of diminishment, coupled with the

inclusion of allotments, leads to the undeniable conclusion of non-diminishment under the most

important prong of the test.

IV. The Second Prong: There is no clear-cut unequivocal evidence of a widely-held
contemporaneous understanding that Congress intended to alter the boundaries of a
reservation.

The second prong of the Supreme Court analysis is focused upon the events surrounding

the passage of an allotment era land act for clear-cut unequivocal evidence of a "widely-held

contemporaneous understanding" that Congress intended to alter the boundaries of a reservation.

(ECF 82-1, Tribal Court Mem. Op. & Order at 11) (citing Solem, 465 U.S. at 471). These factors

include the legislative history of the Act, reports on the negotiations surrounding the land sale,

executive and presidential declarations, including reports from executive agencies overseeing

Indian matters, and other congressional enactments surrounding the passage of the 1882 Act.

(Id.) (citing Rosebud Sioux, 430 U.S. at 602; Seymour, 368 U.S. at 356-57). In the absence of a

"clear expression" in the statutory language relating to Congressional intent, only "unequivocal"

evidence gleaned from the surrounding circumstances will permit a finding of diminishment of a

reservation. (Id. at 11-12) (citing Yankton Sioux, 522 U.S. at 351) (emphasis added).4

Instead of focusing on the 1882 Act, the Plaintiffs and the State fixate upon earlier

legislation pertaining to the Omaha Indian Reservation (the 1872 Act). As a preliminary matter,

the 1872 Act is not at issue and perhaps should not be part of the analysis at all. Cf. United

States v. Standish, 3 F.3d 1207, 1209 (8th Cir. 1993) ("Only the language of a particular surplus

4 The Plaintiffs and the State do not even bother to treat this prong as separate from the first
prong, instead conflating the two in a transparent attempt to disguise the fact that they have no
argument under the most important part of the analysis—the plain language of the Act.
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land act and the circumstances surrounding its passage control the decision whether the act

diminished the Indian reservation") (citing Solem, 465 U.S. at 469).

Plaintiffs and the State make much ado about statements made contemporaneously with

the 1872 Act to support a finding that diminishment occurred under that Act. (See ECF 118,

Pls.' Br. at 39-41; ECF 126, State's Br. at 10). If the 1872 Act had diminished the Omaha Indian

Reservation, why would there be any need to enact the 1882 Act for the sale of the same lands?

This is a question that Plaintiffs and the State do not answer and that Plaintiffs' expert could not

answer:

Q. Did you have a chance to consider the question about what the status of
the land west of the section lines following the 1872 Act, what the status
became, who owned it?

A. I am still not entirely certain who owned it. It was in a kind of limbo
during that period. That's the best word I can come up with right now for
describing it. But the act, the 1872 Act intended for the land to be sold. It
wasn't sold, but the [1882 Act] didn't say what its status was during the
time prior to its sale.

(Ex. 1, Greenwald Dep. Tr. at 29:11-21). This is preposterous from a historical standpoint and a

legal perspective. The historical context of the 1872 Act should be given absolutely no weight in

the analysis of the 1882 Act.

Moreover, as the Tribal Court found:

[T]he language utilized in the failed 1872 Act is ambiguous as to the intent of
Congress when authorizing the sale of lands on the Omaha Reservation. In
contrast, the 1854 Treaty and 1865 Act clearly evince the intent of Congress to
diminish the Omaha Reservation. During the period in question, "Congress was
fully aware of the means by which termination (of reservation status) could be
effected." Mattz, 412 U.S. at 504. As a whole, the facts and circumstances
surrounding the enactments leading up to the 1882 Act do not reveal an
unequivocal statement of a Congressional purpose to diminish the Omaha
Reservation.

(ECF 82-1, Tribal Court Mem. Op. & Order at 24). Neither the Plaintiffs nor the State make any

attempt to refute the Tribal Court's finding.
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When they do address the Act of 1882 and events relating to its passage, the Plaintiffs

and the State pick and choose among the historical documents and maps to find anything to

support an inference of diminishment, but refuse to acknowledge the fact that for every

document they rely upon, there is another document with contradictory and conflicting

information and data. (See ECF 82-1, Tribal Court Mem. Op. & Order at 26) ("In spite of

intense discussion of many aspects of the bill, neither side can point to a definitive statement

regarding the effect of the land sale on the boundaries of the Omaha Reservation."). The court

also noted that it could find no reference in its review of the legislative history to specific

boundaries of the Omaha Reservation, (id.), and finally concluded:

[T]his Court does not find clear and unambiguous evidence of the intent to
diminish the Omaha Reservation which is inconsistent with the implications of
non-diminishments found in the language of the 1882 Act.

(Id. at 28).

The State relies heavily upon the use of the term "diminishment" in the historical record.

(ECF 126, State's Br. at 9-10, quoting statements from 1872). But even the Plaintiffs

acknowledge that the modern day use of the term "diminishment" is not synonymous with how

that term was used in the 1800's. (ECF 118, Pls.' Br. at 40).

Plaintiffs actually spend very little time analyzing the second prong in the context of the

1882 Act. (ECF 118, Pls.' Br. at 41-43). First, they cite Senator Saunders' unremarkable

observation that no Omaha Indians lived on the west half of the reservation. (Id. at 41). There is

no factual support for an inference that land is not part of a reservation absent homes.

Furthermore, the Act of 1882 expressly provided for allotments to the Omaha Indians, which

were later claimed and accepted by the Omahas, before any land sale occurred. Next, they claim

that the Omaha Tribe acknowledged diminishment, yet the passage quoted does not support this

statement. (ECF 118 at 42).
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As noted above, the 1882 Act provided for allotments to Omaha Tribal Members on the

western portion of the Omaha Reservation. Instead of acknowledging the import of this fact, the

Plaintiffs and the State attempt to minimize its significance by focusing on the number of

allotments actually taken. The number taken is irrelevant—by definition, an allotment could not

be given to an Indian on anything but reservation land. Gaffey, 188 F.3d at 1015-16 (citation

omitted). The presence of this language in the Act is of great weight under the first prong,

obviously. However, it is equally important under the second prong because the fact that the

land could not even be listed for sale until members of the Omaha Tribe actually took allotments5

also speaks volumes to the "widely-held contemporaneous understanding" of Congressional

intent not to diminish the Omaha Reservation.

The events surrounding the passage of the 1882 Act present no clear-cut, unequivocal,

unambiguous evidence of an intent to diminish the Omaha Reservation.

V. The Third Prong: Subsequent Jurisdiction and Demographics

A. Courts are not required to address this "least compelling prong."

The third and "least compelling" prong of the Supreme Court analysis is the examination

of the subsequent jurisdictional and demographic history of the region opened for settlement

under the 1882 Act. (ECF 82-1, Tribal Court Mem. Op. & Order at 12) (citing Solem, 465 U.S.

at 472). As noted, this analysis may provide an "additional clue," as to what Congress foresaw in

enacting the 1882 Act, but it constitutes an untrustworthy and "unorthodox and potentially

unreliable method of statutory interpretation." (Id.).

Under United States Supreme Court precedent, this Court is not required to address the

third prong if it agrees with the Tribal Court's holdings on the first and second prongs:

5 (See ECF 100, Stipulation at ¶89).
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There are, of course, limits to how far we will go to decipher Congress's intention
in any particular surplus land act. When both an act and its legislative history fail
to provide substantial and compelling evidence of a congressional intention to
diminish Indian lands, we are bound by our traditional solicitude for the Indian
tribes to rule that diminishment did not take place and that the old reservation
boundaries survived the opening.

DeCoteau v. District County Court for the Tenth Judicial Dist., 420 U.S. 425, 470-71 (1975).

"[S]ubsequent events and demographic history can support and confirm other evidence but

cannot stand on their own; by the same token they cannot undermine substantial and compelling

evidence from an Act and events surrounding its passage." Osage Nation v. Irby, 597 F.3d 1117,

1122 (10th Cir. 2010) (quoting Midway Coal Mining Co. v. Yazzie, 909 F.2d 1387, 1396 (10th

Cir. 1990) (emphasis added)).

If the Court chooses to consider the third prong, a review of the historical facts adduced

by the parties will lead to the inescapable conclusion that they are, at best, contradictory and

inconclusive, and certainly not enough to overcome the presumption of non-diminishment.

B. Subsequent jurisdictional and demographic history do not support
diminishment.

As with the second prong, the Plaintiffs and the State are selective in their disclosures to

the Court and do not acknowledge the contradictory and conflicting record evidence, although it

is present at every turn. The Tribal Court engaged in a thorough and lengthy analysis of the

evidence adduced by Plaintiffs and the Omaha Tribe. (ECF 82-1, Tribal Court Mem. Op. &

Order at 29-41). The Tribal Court concluded that the subsequent history contains "numerous

contradictions and ambiguities which do not point in a single direction." (Id. at 43).

Plaintiffs and the State rely upon acreage reports provided by the Office of Indian Affairs

(OIA), the forerunner to the Bureau of Indian Affairs (BIA). However, even Plaintiffs' expert

acknowledges that those reports are inconsistent and not enlightening:
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Reports in the early twentieth century did not generally list the acreage for the
whole reservation, providing statistics for tribal land and allotted land only.
Therefore, it is difficult to discern how the OIA understood the reservation at that
time. The allotments made in 1889 also triggered a more significant change in the
reported reservation size.

(ECF 117-1, Ex. A., Greenwald Rpt. at 25 (Page ID # 1050)). See also Dr. Edmunds' comments

on these varying acreage reports:

Statistics amassed by the federal government purporting to report the acreage on
the Omaha Reservation seem to be based upon misunderstood and poorly defined
arbitrary boundaries selected by federal bureaucrats from a mélange of
overlapping yet conflicting statutes which, unlike previous treaties, fail to clearly
delineate federal intentions. Greenwald's reliance upon these federal statistics
to ascertain the acreage in the Omaha Indian Reservation is at best confused
and unreliable. To quote Mark Twain, "There are three kinds of lies: lies,
damned lies, and statistics."

(ECF 120-60, Ex. 60, Edmunds Reb. Rpt. at 22 (Page ID # 3424)) (emphasis in original). Based

upon Plaintiffs' expert's concession that the statistics were not helpful to discern how the OIA

understood the Reservation, coupled with the fact that similar evidence does not appear to have

been considered or relied upon in the United States Supreme Court precedent deciding

diminishment, the Omaha Tribe submit that these reports should be given little, if any, weight.

Likewise, the Plaintiffs' and the State's reliance upon maps they deem favorable to their

position are of little analytical value, in light of contrary and contradictory maps of the same era.

(See ECF 121, State's Mot. for Leave to File Additional Evidence).

Plaintiffs argue that an 1888 extension giving settlers additional time to pay for land

acquired under the 1882 Act demonstrates that Congress was treating the land as diminished.

(ECF 118, Pls.' Br. at 45). Specifically, Plaintiffs argue that default provisions directing the land

to be sold at public sale rather than to revert to tribal ownership was different than Congressional

treatment of defaults under other surplus land acts. (Id.) (citing Drummond v. United States, 34

F.2d 755, 757-58 (8th Cir. 1929) and Hooks v. Canadian Holding Co., 272 P. 366 (Okla. 1928)).
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This is an utter mischaracterization of these cases—neither case involves a diminishment

analysis.

Congress authorized extensions of payment under the 1882 Act in 1885, 1886, 1888,

1890, and 1894. The extension of payment in 1894 provided that "this Act shall be of no force

and effect until the consent thereto of the Omaha Indians shall be obtained[.]" Further, non-

Indian settlers on the reservation lands west of the railroad also requested the Omaha Tribe's

acquiescence in the payment extensions. Federal officials agreed to the request and on

December 23, 1895, the Omaha met in council with Indian Agent William Beck and gave their

permission for payment schedules for reservation lands west of the railroad to be extended.

Under the terms of the 1888 extension, if a settler defaulted on payment for land west of the

right-of-way, the land was to be sold at public auction rather than revert back to the Omaha

Tribe. The proceeds from any sale of the land continued to inure for the benefit of the Omaha

Tribe. (ECF 100, Stipulation at ¶¶97-98).

Plaintiffs and the State have cited no authority for the ill-conceived argument that default

provisions play any part in a diminishment analysis. Regardless, nothing in the default

provisions of the 1882 Act suggest diminishment, in fact, payments for the benefit of the Omaha

Tribe suggest quite the contrary.

VI. The State's position is in direct contradiction to its positions in the administrative
arena and in its representations to this Court in a related proceeding.

The State's historical position with regard to the status of the disputed land on the Omaha

Indian Reservation has been consistent with the Omaha Tribe's position of non-diminishment.

However, in this litigation, the State has made an abrupt 180 degree turn.

4:07-cv-03101-RGK-CRZ   Doc # 138   Filed: 08/29/13   Page 27 of 31 - Page ID # 3648



24

In 1922, the Nebraska Legislature defined the legal boundaries of Thurston County to

mirror the original reservation boundaries. Neb. Rev. Stat. § 22-187.6 In 1969, the Nebraska

State Legislature voted to retrocede to the United States all jurisdiction over offenses committed

by or against Indians in the areas of Indian country located in Thurston County, Nebraska, except

for offenses involving operation of motor vehicles on public roads or highways. The United

States Government, through the Secretary of the Interior, accepted the retrocession of jurisdiction

on October 16, 1970. See 35 Fed. Reg. 16598 (1970). Importantly, the legal description of the

land in the Notice of Acceptance of Retrocession of Jurisdiction delineates the Omaha Indian

Reservation as originally surveyed. (ECF 100, Stipulation at ¶¶125-27).

Also consistent with non-diminishment, in 1992 the Nebraska State Tax Commissioner

issued a Revenue Ruling stating that the Village of Pender is located within the boundaries of the

Omaha Indian Reservation. (Id. at ¶148).

Even as recently as 2005, the Omaha Tribe and the State of Nebraska entered into an

Agreement for the Collection and Dissemination of Motor Fuel Taxes on sales of motor fuel

made on the Omaha Reservation. (ECF 93-3). The State only now claims in this litigation that

the Motor Fuel Tax agreement does not specify "the location of borders of the reservation, but

merely states that tax exemption is afforded only within the boundaries of the reservation."

(ECF 126, State's Br. at 13). This argument is disingenuous because the Fuel Tax Agreement

was applied and enforced in Pender. See Lamplot v. Governor Dave Heineman, Case No.

4:06cv3075 (D. Neb., ECF 14, State's Br. at 2, 13) (acknowledging that the Omaha Tribal fuel

tax was collected in the Village of Pender); id. at ECF 24, State's Rebuttal Br. at 2, 5, 8 (same).

6 From 2007 until sometime immediately prior to expert depositions in this case (August 7-8,
2012), the Thurston County website declared: "The two reservations [the Omaha Indian and
Winnebago] are still in existence today and cover the entire Thurston County area." (ECF 100,
Stipulation at ¶123).
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In fact, the State affirmatively argued before this Court that the Village of Pender and

land west of the railroad right of way are part of the Omaha Reservation. In 2006, the State was

sued by residents of the Village of Pender, who alleged the Agreement for the Collection and

Dissemination of Motor Fuel Taxes violated 42 U.S.C. §§ 1981 & 1983. (Lamplot, supra, at

ECF 1). The State moved to dismiss the lawsuit, specifically arguing, inter alia:

Plaintiffs contend that Pender is not a part of the reservation. These assertions
have no factual basis. There is no citation by Plaintiffs as to where Pender has
been excluded from the reservation. For there to have been an agreement to
diminish the reservation lands, 25 U.S.C. § 81 provides that action such as
diminishment of land, must bear the 'approval of the Secretary of the Interior and
the Commissioner of Indian Affairs endorsed upon it' . . . . Absent such showing
the Plaintiffs' claim that Pender is not on reservation land cannot be given
credence by this Court.

(Id. at ECF 24 at 4-5).

[T]here is an absence of documentation signed by the Secretary of the Interior and
the Commissioner of Indian Affairs diminishing the Omaha Tribe's reservation by
excluding Pender.

(Id. at 7).

"Moreover, in further contradiction to the Plaintiffs [sic] claim that Pender is not
within the reservation boundaries are letters from the United States Department of
the Interior, Bureau of Indian Affairs dated February 14, 2005 and March 7, 2005.
(citing ECF 25-2, Exs. 3 & 4). Both letters state that there has been no
diminishment of the reservation and that the Village of Pender is within the
boundaries of the Omaha Reservation."

(Id. at 5).

"[The Pender] facilities are located within the reservation pursuant to the
contract[.]"

(Id. at 13).

The Omaha Tribe does not purport to know exactly why the State has abruptly changed

its position on the boundaries of the Omaha Reservation, or contradicted its earlier positions

taken before this Court. But the State may have provided the answer in Lamplot:

4:07-cv-03101-RGK-CRZ   Doc # 138   Filed: 08/29/13   Page 29 of 31 - Page ID # 3650



26

The State of Nebraska has an inherent conflict. It would be to the benefit of the
State if it held the land now claimed by the Omaha Tribe. If such lands were
subject to the State's jurisdiction, the State and local governments would realize
additional tax revenues to the detriment of the tribe.

(Id. at 8)7 It is respectfully submitted that the State's current arguments be viewed with

circumspectly in light of those earlier positions.

VII. The Montana factors are irrelevant.

An Indian Tribe is permitted to regulate the conduct of non-Tribe members on its

reservation under two particular circumstances: express Congressional authorization or in

exercise of the Tribe's remaining sovereign powers. In the absence of Congressional delegation,

Montana v. United States, 450 U.S. 544 (1981), set out the standard for determining whether an

Indian tribe's regulatory activities constitute an exercise of its remaining sovereign powers or an

unwarranted intrusion into areas outside the tribe's jurisdiction.

The Montana factors have no bearing on this case because Congress did expressly

authorize tribal governments to regulate all liquor transactions in Indian country. See 18 U.S.C.

§ 1161; Rice v. Rehner, 463 U.S. 713 (1983); U.S. v. Mazurie, 419 U.S. 544 (1975). This

authority was expressly granted to the Omaha Indian Reservation in Nebraska by the Secretary

of the Interior on February 28, 2006. 71 Fed. Reg. 10056. Plaintiffs acknowledged this fact in

their early filings with this Court. (ECF 2, First Amended Complaint at ¶¶28-32).

If the Tribal Court's finding of non-diminishment is upheld, the Pender liquor licensees

are subject to the Omaha Tribal Code; if, on the other hand, the Tribal Court's decision is

rejected, the Omaha Tribe would not and could not seek to tax non-Indians on non-tribal land,

7 In Lamplot, the State also argued that diminishment of the Omaha Reservation would result in
"irreparable loss of both revenue and property" to the Omaha Tribe. (Id. at ECF 14 at 2-3).
Now, it argues, "[The Tribal Court's conclusion of non-diminishment] if upheld, would pose
immediate and material harm to the area's residents and to the State's authority over the region."
(ECF 126, State's Br. at 2).
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and Montana would never be invoked. Why the Plaintiffs injected this spurious argument now is

unclear, but it has no place in this proceeding.

CONCLUSION

For all the foregoing reasons, the Omaha Tribe respectfully requests this Court enter its

Order:

A. Denying Plaintiffs' Motion for Summary Judgment;

B. Adopting the Tribal Court's Memorandum Opinion and Order;

C. Granting Defendants' Motion for Summary Judgment of non-diminishment; and

D. For such other, further, and different relief as this Court deems just and equitable.

Respectfully submitted this 29th day of August, 2013.
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