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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

 
 
WILLIAM S. FLETCHER, et al., ) 
      ) 

Plaintiffs,   ) 
      ) 
v.       )      CASE NO: 02-CV-427 GFK-PJC 

) 
)      CLASS ACTION 

THE UNITED STATES OF   ) 
AMERICA, et al.,    ) 
      ) 

Defendants,   ) 
 
 

MOTION FOR CLASS CERTIFICATION 
AND BRIEF IN SUPPORT 

 
 Plaintiffs William S. Fletcher and Charles A. Pratt, (“Plaintiffs”), on behalf of all 

similarly situated persons, hereby move this Court pursuant to Fed. R. Civ. P. Rule 23 for 

an Order certifying this case as a class action against the Defendants. 

INTRODUCTION 

 The Plaintiffs are beneficiaries of a specific, segregated fund which is held in trust, 

and managed by the Defendants for the putative Class’ benefit pursuant to specific trust 

duties.  The Defendants trusteeship and the duties imposed under it are created by federal 

statute. Plaintiffs bring this class action against the Federal Defendants, as trustees of the 

Osage Mineral Estate and their royalties that are segregated therefrom (herein the 

“segregated fund”).  The  Defendants breached their trust obligations owed to the 

Plaintiffs by failing to account for the distribution of segregated fund and by failing to 

distribute the right amounts of the segregated fund to the right persons.   
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Class certification is the appropriate and inevitable conclusion in this case. This 

suit seeks legal and equitable relief for a nationwide class of thousands of Indians and the 

restoration of their trust assets.  In this case, the parties, the bench, and the bar will be 

well served by the streamlined, economical maintenance of this case as a class action.  

Similar concerns informed this Court’s decision to certify a class action in In re Williams 

Companies ERISA Litigation, 231 F.R.D. 416 (N.D. Okla. 2005).  Moreover, similar 

concerns regarding the application of Rule 23 to an Indian Trust matter are addressed by 

the United States District Court for the District of Columbia, in Cobell v. Kempthorne.  A 

copy of the D.C. Court’s transcript in the Cobell class settlement fairness hearing, setting 

out in detail the applicability of Fed. R. Civ. P. 23 to a similar, if larger, Indian Trust 

claim, is attached for the Court’s convenience as Exhibit 1.  See Exhibit 1 at 225:22 to 

229:14 (finding that historical accounting class was appropriate). 

BACKGROUND 

A. Basis for Plaintiffs’ Claims against Their Trustee   

 In 1906, the United States Congress created a trust in section 4 of the 1906 Act.  

Under this trust, the royalties received by the United States from the production of 

minerals by third parties on the Osage Mineral Estate, after deducting and withholding 

some portion for Osage Tribal purposes, were to be distributed from a segregated trust 

fund to Osage Indians (herein “Section 4 Royalty Payments”).  See An Act for the 

Division of the Lands and Funds of the Osage Indians in Oklahoma Territory and for 

Other Purposes, 34 Stat. 539 (June 25, 1906) (the “1906 Act”); see also Osage Nation v. 

United States, 57 Fed. Cl. 392, 395 (Fed. Cl. 2003).  
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These Section 4 Royalty Payments ultimately were made quarterly to Osage 

Indians, and they fulfilled an important governmental purpose providing a substantial 

benefit to the Osage Indians.  By requiring the segregation and distribution of Section 4 

Royalty Payments to Osage Indians, Congress ostensibly fulfilled part of its general trust 

responsibility of to the members of the Osage Tribe.  Under this trust, Osage Indians 

receive long-term economic sustenance based on the consumption of mineral resources 

within the reservation, thereby filling the void created when the Tribe ceded its large land 

landholdings under the 1906 Act.   

Defendants are obligated by federal law to account to the Plaintiffs for 

management and disbursement of money held in trust for individual Indians.   No such 

accounting has ever been provided to anyone, much less the Plaintiffs or the putative 

Class Members.  As a result of Defendants’ refusal, there is no evidence that Defendants 

paid the proper amounts, that interest was collected and paid on the segregated funds, that 

the funds were properly invested while held by the Defendants, or that the funds were 

ultimately paid to the right persons.  Plaintiffs believe that an accounting will show that 

Defendants’ actions are deficient in respect to each of these trust duties. 

The denial of this accounting – even when requested in this litigation – is an 

extension of the United States’ general failure to account to Indians and Indian tribes for 

the billions of dollars in assets the United States manages in trust for Indians pursuant to 

duties set out in statutes, regulations and other authorities.   One of the most famous 

examples of that failure is the “Cobell” litigation, which recently resulted in a $3 Billion 

settlement.  While the ultimate trust restoration in this case is likely to be less than the 
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Cobell settlement, this case is nonetheless anticipated to be substantial, and relates to 

many hundreds of millions of dollars for which the United States has not accounted, even 

though it is obligated to do so pursuant to federal law.   

Until the required accountings are provided, there is no way to even understand 

the scope of United States’ misfeasance regarding the administration of the segregated 

fund and Section 4 Royalty Payments. Accordingly, the Plaintiffs respectfully suggest 

that the first order of business in this litigation – after resolution of whether classes ought 

to be certified – is to obtain a complete accounting from the United States trust 

administration of the segregated fund.  The Plaintiffs have recently filed a Motion to 

Bifurcate in this regard.  See Docket No. 1147. 

B.   Plaintiffs’ Claims to Prevent Wrongful Trust Distributions  
 

 Pursuant to the federal statutes cited in the Third Amended Complaint, and the 

Order of the Tenth Circuit Court of Appeals in this case, the Plaintiffs and the putative 

class members make no claim against the Osage Nation or the Osage Mineral Estate 

itself; nor is there any dispute concerning the amounts which the Osage Nation has 

obtained from the Osage Mineral Estate.  Instead, the Plaintiffs’ claims relate only to the 

Defendants’ practice(s) and methods for administering and accounting for the segregated 

fund portion of the Osage Mineral Estate and the Section 4 Royalty Payments therefrom.   

The Tenth Circuit held that restoration of the trust and the payment of money to 

the aggrieved class members is not payment of money damages. Fletcher v. USA, 2005 

WL 3551108 (10th Cir. 2005).  As such, the Plaintiffs do not seek money damages in this 

lawsuit, but instead seek an accounting and the restoration of any and all trust assets lost 
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by the Defendants’ breach of fiduciary duties.  According to the law of this case, as 

articulated by the Tenth Circuit Court of Appeals, this claim extends back to the date of 

the filing of this complaint. See Fletcher v. USA, 2005 WL 3551108 (10th Cir. 2005). 

COMMON CLASS ALLEGATIONS 

The claims asserted by the Plaintiffs on behalf of themselves and as 

representatives of the class present questions of law and fact that are common to the 

class.  All paragraphs of the Third Amended Complaint are incorporated herein by 

reference.     

1. Upon information and belief, the funds segregated for the purpose of 

distributing them as Section 4 Royalty Payments are invested in private investments or 

the United States Treasury pursuant to 25 U.S.C § 161, 161a & 162a. 

2. Pursuant to 25 U.S.C. §§ 161, 161a, and 162a funds received into the 

United States Treasury or otherwise invested must obtain interest.   

3. Upon information and belief, the Defendants have never collected or paid 

interest on the segregated fund and have not properly invested the funds.   

4.  The Defendants have never accounted, in accordance with federal statutory 

requirements, for the maintenance of the segregated fund which is used to make the 

quarterly Section 4 Royalty Payments. 

5. The United States government by federal statute assumed the authority for 

the management of the Osage Mineral Estate as trustee, including the distribution of 

Royalties to Osage Indians and their heirs.   
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6. An Osage Indian’s right to receive trust distributions of Section 4 Royalty 

Payments was restricted against alienation and always subject to the superintendence of 

the Defendants.   

7. The history of Congress’ various legislation of the trust duties attendant to 

the administration of the Section 4 Royalty Payments is set forth in the Third Amended 

Complaint at ¶ 26. 

8. To date, there has been no accounting provided to the Plaintiffs by the 

Defendants regarding the administration of the segregated fund, including the distribution 

of Section 4 Royalty Payments to any person or entity, or the Defendants’ fidelity to their 

trust duties which are enumerated by statute. 

9.  Upon information and belief, the Defendants breached their trust 

responsibilities and violated federal law by improperly distributing Section 4 Royalty 

Payments.    

10. The right of an Osage Indian to receive trust distributions of Section 4 

Royalty Payments has never lapsed since the trust was created in 1906.   

11. Federal statutes require the United States to conduct a yearly audit of funds 

held in trust for individual Indians, on a fiscal year basis. 

12. The Defendants have refused and have in fact never performed a required 

audit. 

13. The Defendants are responsible for providing adequate systems for 

accounting for and reporting trust fund balances. 
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14. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to provide or refused to utilize adequate systems for 

accounting for and reporting trust fund balances. 

15. The Defendants are responsible for providing adequate controls over 

receipts and disbursements of the segregated fund. 

16. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to provide or refused to utilize adequate controls over receipts 

and disbursements. 

17. The Defendants are responsible for providing periodic, timely 

reconciliations to assure the accuracy of accounts. 

18. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to provide periodic, timely reconciliations to assure the 

accuracy of accounts. 

19. The Defendants are responsible for determining accurate cash balances. 

20. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to determine the accurate cash balance at any time. 

21. The Defendants are responsible for preparing and supplying account 

holders with periodic statements of their account performance and with balances of their 

account with shall be available on a daily basis. 

22. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to prepare and supply the putative class with periodic 
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statements of the performance of the segregated fund, or with balances of the segregated 

fund, ever, let alone on a daily basis. 

23. The Defendants are responsible for establishing consistent, written policies 

and procedures for trust fund management and accounting. 

24. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to establish consistent, written policies and procedures for 

trust fund management and accounting. 

25. The Defendants are responsible for providing adequate staffing, 

supervision, and training for trust fund management and accounting.   

26. With respect to the segregated fund and the Section 4 Royalty Payments, 

the Defendants have failed to provide adequate staffing, supervision, and training for trust 

fund management and accounting.   

CLASS CLAIMS 

 Plaintiffs move this Court to certify a class of persons similarly situated who hold 

the following common claim:  a failure or refusal by the Defendants to account for the 

administration of the segregated funds, or the Section 4 Royalty Payments, as set forth in 

the Common Class Allegations, above. 

CLASS REMEDIES 

The remedies common to all class members include, without limitation, the 

following:  

1. An order compelling the Defendants to provide to the Plaintiffs an 

accounting and audit of the Section 4 Royalty Payments distributed from the segregated 
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fund showing the amounts actually paid to each person and the basis for such payment;  

2. An order requiring that such accounting and audit determine whether 

Section 4 Royalty Payments distributed from the segregated fund have been distributed as 

required by section 4 of the 1906 Act, as amended;  

3. A reformation of the Plaintiffs and Class Members’ trust funds relating to 

the Section 4 Royalty Payments from the segregated fund found to be due and owing to 

them, after an accounting and audit has been completed which shows that the 

Defendants’ failed to abide by the requirements of federal statutes relating to the 

distribution of Osage Mineral Estate Royalties and the management of the segregated 

fund; 

4. An order from this Court compelling the Defendants to prospectively 

distribute trust property from the Section 4 Royalty Payments in strict compliance with 

Congressional mandates; 

5. An order from this Court directing the Defendants to prospectively permit 

Section 4 Royalty Payments from the segregated fund only in the manner prescribed by 

law;  

6. An order from this Court directing the Defendants to pay the Plaintiffs’ 

attorney fees and costs under the Equal Access to Justice Act, 28 U.S.C.A. § 2412; and 

7. On all of Plaintiffs’ factual allegations and claims for relief: such other 

relief as this Court deems necessary and equitable. 

CLASS DEFINITION 

 This action is brought as a class action pursuant to Rule 23 on behalf of the 
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following class members for both Rule 23(b)(1) and 23(b)(2). 

All Indians who currently, or during the pendency of this litigation have 
received Section 4 Royalty Payments  from the segregated fund as 
determined and calculated by the Defendants, as trustee, pursuant to the 
1906 Act § 4 (as amended). 
 

ARGUMENT AND AUTHORITIES 

Class adjudication is a reasonable management tool in this trust case.  It is not a 

win-or-lose proposition, but rather a tool to resolve common trust claims without 

jeopardizing the interests of thousands of persons not parties.  Separate lawsuits filed by 

the class members would lead to the attendant risks of inconsistent verdicts and prejudice 

to all.  Moreover, joinder of thousands of plaintiffs with common claims would be 

impracticable.  Rule 23(b)(1)(B) states that it is proper to maintain a class where, as is the 

case here, it would create the risk of: 

Adjudications with respect to individual members of the class which 
would as a practical matter be dispositive of the interests of the other 
members not parties to the adjudications or substantially impair or impede 
their ability to protect their interests.    

 
Furthermore, the nature of the Plaintiffs’ claims (an accounting and injunctive 

relief to restore any assets lost due to the Defendants’ breach of fiduciary duties) calls for 

management of this action in a streamlined and effective fashion.  Class adjudication will 

not only promote efficiencies, but will likewise promote judicial economy.  Thousands of 

trust beneficiaries claims are at stake, and class certification is the proper and inevitable 

conclusion in this case.  

It therefore makes sense for all concerned to litigate these common questions of 

liability, accounting, and restoration just one time, in one proceeding without duplication 
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of testimony or legal argument.  Repetitive litigation of the same core issues would be 

grossly inefficient and wasteful of the resources of the parties and this Court. 

A. Generally Applicable Class Certification Principles 
 
 Rule 23 was designed to create a cost-effective opportunity for individuals with 

legitimate claims and limited resources to have their day in court.  Indeed, “[t]he class 

action is one of the few legal remedies the small claimant has against those who 

command the status quo.”  See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 186 (1974).     

In view of the purpose and intent of Rule 23, the Plaintiffs are entitled to the 

benefit of any and all doubts concerning their application for class certification.  “While 

the Court must conduct a rigorous review under Rule 23(a), …‘[d]oubts should be 

resolved in favor of class certification.’”  In re Williams Companies ERISA Litigation, 

231 F.R.D. 416 (N.D. Okla. 2005) (quoting In re Ikon Office Solutions, Inc., 191 F.R.D. 

457, 462 (E.D.Pa.2000)); see also Esplin v. Hirschi, 402 F.2d 94, 99 (10th Cir. 1968), 

cert. denied, 394 U.S. 928 (1969).   

It is well established that “for purposes of a class certification motion, the Court 

must accept as true the allegations of the complaint.” In re Cincinnati Radiation 

Litigation, 187 F.R.D. 549, 551-52 (S.D. Ohio 1999); See also, Reeb v. Ohio Department 

of Rehabilitation, 2003 U.S. App. Lexis 23637 (6th Cir. Nov. 18, 2003) (district court 

reviewing class certification motion “should accept the complaint’s allegations as true”).  

“The merits of the case are not pertinent for purposes of class certification.” Id.; Shook v. 

El Paso County, 386 F.3d 963 (10th Cir. 2004); Eisen v. Carlisle & Jacquelin, 417 U.S. 

156, 177, 94 S.Ct. 2140 (1974).  
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B. Rule 23(a) Requirements Are Met 

This action may be maintained as a class action under Rule 23(a).  To obtain class 

certification, Plaintiffs must satisfy all four requirements of Rule 23(a): (i) numerosity, 

(ii) commonality, (iii) typicality, and (iv) adequacy; and, at least one section under Rule 

23(b). Fed.R.Civ.P. Rule 23; See J.B. v. Valdez, 186 F.3d 1280, 1287-88 (10th Cir.1999).  

More specifically, one or more members of a class may sue or be sued as representative 

parties on behalf of all only if (1) the class is so numerous that joinder of all members is 

impracticable, (2) there are questions of law or fact common to the class, (3) the claims or 

defenses of the representative parties are typical of the claims or defenses of the class, 

and (4) the representative parties will fairly and adequately protect the interests of the 

class. Fed.R.Civ.P. 23(a). 

1. Numerosity  

 As in the In re Williams case, this Class meets the Rule 23(a) numerosity 

requirement.  The defined Class includes putative members in excess of 4000 persons, 

living in Oklahoma and throughout the United States.  Joinder of all such persons clearly 

would be impracticable, if not impossible.  Given the proposed large number of Indian 

claimants, and their dispersion throughout the United States, there can be no doubt that 

the proposed Class satisfies Rule 23(a).  Numerosity merely requires that the proposed 

class member list be so numerous that it would make joinder impracticable.  Indeed, the 

list of the thousands of class members is known by the Defendants with precision since 

the Defendants are making quarterly distributions to those persons.   
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 2. Commonality 

  The commonality requirement is easily met, as it requires only that the named 

plaintiffs share at least one question of fact or law with members of the class. In re 

Williams Companies ERISA Litigation, 231 F.R.D. at 420 citing Ikon Office Solutions, 

191 F.R.D. at 463; Cook v. Rockwell Intl. Corp., 151 F.R.D. 378, 384-85 (D. Colo. 1993).   

Here, as was the case in In re Williams, there are several issues of law and fact common 

to every member of the proposed class. Moreover, if the Defendant has breached its 

fiduciary duty to the Plaintiffs, then it has likewise breached its fiduciary duty to the 

thousands of putative class members.  Thus, all legal claims asserted by the Plaintiffs are 

common claims of the class. 

  The Plaintiffs have identified 26 common class questions of law and fact which 

are set out starting on page 5, supra.  The questions of law in this case are in many ways 

similar the common liability questions raised in the In re Williams case.  The questions of 

law and fact in this case are very similar to the Cobell litigation, where a class of Plaintiff 

Indians was certified for the purpose of allowing them to obtain an accounting for the 

United States’ mismanagement of their assets.  See Cobell v. Norton, 240 F.3d 1081, 

1093 (DC Cir. 2001) (identifying the certification order of February 4, 1997).   

  In both cases, the common question also centered on a fiduciary-beneficiary 

relationship, interpretation of the language of a trust plan, determining the nature and 

scope of the fiduciary duty, and whether the fiduciary breached a duty to the plan 

beneficiaries, including a claim for an accounting. Id. at 420-21.  Like In re Williams and 

Cobell, this Class meets the Rule 23(a) commonality requirement. 
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  3. Typicality 

 Here the Plaintiffs’ claims are typical of the proposed class members, not unlike 

the named representatives in the In re Williams case.  There, this Court held that “Rule 

23(a)(3) requires that proposed class representatives present claims typical of other class 

members--in other words, class representatives should have the same interests and seek a 

remedy for the same injuries as other class members.” 231 F.R.d. at 422 (citing East Tex. 

Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 403, 97 S.Ct. 1891, 52 L.Ed.2d 453 

(1977)).  This Court further elaborated, 

However, there is no requirement that the circumstances of 
the named plaintiffs and the potential class be identical. 
Milonas v. Williams, 691 F.2d 931, 938 (10th Cir.1982), cert. 
denied, 460 U.S. 1069, 103 S.Ct. 1524, 75 L.Ed.2d 947 
(1983) (‘Factual differences in the claims of the class 
members should not result in a denial of class certification 
where common questions of law exist.’). As long as the class 
representatives' claims are not ’significantly antagonistic’ to 
the class, typicality is established. Heartland 
Communications, Inc. v. Sprint Corp., 161 F.R.D. 111,116 
(D.Kan.1995). 
 

231 F.R.D. at 422. 
 
 Here, the Plaintiffs’ claims are typical of, and are in fact identical to, the claims of 

the Class and are based upon the same factual and legal theories and the exact same 

course of conduct of the Defendants.  Specifically, the Plaintiffs and each of the putative 

Class members are entitled to receive an accounting and audit of the Section 4 Royalty 

Payments distributed from the Osage Mineral Estate.  Further, the Plaintiffs and each of 

the putative Class members are entitled to receive trust property distributions of the 

Section 4 Royalty Payments.  The wrongful distribution of royalties diminishes on a 
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dollar-for-dollar basis the trust property that should otherwise have been available for 

distribution to the Plaintiffs and Class members as Osage Indians.  Because the 

Defendants have breached their duties to the Plaintiffs, they have breached their fiduciary 

obligations to each member of the putative class. 

 Accordingly, the claims asserted and harm suffered by the Plaintiffs is typical of 

each Class member, and satisfies the Rule 23(a) typicality test.  

 4. Adequacy 

 The Plaintiffs have no interests that conflict in any way with those of the class, and 

the Plaintiffs have retained counsel with experience in prosecuting complex litigation and 

class actions.  Adequacy of representation “involves a two prong test”: (1) absence of 

conflict between Class Plaintiffs and class members; and (2) assurance that Class 

Plaintiffs will vigorously prosecute the action.  See, Amchem Products, Inc. v. Windsor, 

521 U.S. 591, 625, 117 S. Ct. 2231, 138 L.Ed.2d 689 (1997); see also 1 Newberg § 3.22, 

at 3-126.  The Defendants bear the burden of demonstrating that the Class Plaintiffs have 

a conflict or that Class Plaintiffs’ counsel is inadequate.  See 2 Newberg § 7.24, at 7-81 to 

7-82.   

  (a) Class Representatives 

The Class Representatives’ claims are typical of, and aligned with, the claims of 

the Class they seek to represent.  The Plaintiffs are willing to proceed together as 

representatives for the class, and are committed to prosecuting this action vigorously.  

There are no antagonistic interests between the representative parties and the Class. 
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 The Plaintiffs will fairly and adequately represent the interests of the Class, are 

committed to prosecute this action vigorously, and have retained competent counsel 

experienced in class action litigation of this nature.   

  (b) Class Counsel 

Class counsel will fairly and adequately protect the interests of the class.  The 

adequacy of attorney representation is satisfied if the Plaintiffs counsel is qualified, 

experienced, and generally able to conduct the proposed litigation. Fed.R.Civ.P. Rule 

23(g).  In appointing class counsel, the Court must consider: (i) the work counsel has 

done in identifying or investigating potential claims in the action; (ii) counsel’s 

experience in handling class actions, other complex litigation, and claims of the type 

asserted in the action; and (iii) the resources counsel will commit to representing the 

class.  In addition, the Court may consider any other matter it deems relevant.  

Fed.R.Civ.P. Rule 23(g).   

Class counsel, consisting of three separate law firms, represent to this Court that 

they have the requisite experience and expertise in complex litigation, trials, and class 

actions to ensure a vigorous prosecution of the rights of class members. In further support 

of their position, class counsel submits additional information that will assist the Court 

and meets the requirement of Rule 23(g).  See Declarations by Class Counsel, attached as 

Exhibit 2.  

Thus, the Plaintiffs respectfully request the Court to appoint class counsel as 

follows:  SNEED LANG, P.C.  (G. Steven Stidham), AAMODT LAW FIRM (Jason B. 

Aamodt, Krystina E. Hollarn, Dallas L.D. Strimple), and SHIELD LAW GROUP PLC 
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(Amanda S. Proctor).  Together and as a team, these lawyers and firms have extensive 

experience and expertise in the law of the Osage Indians, complex litigation, trials, and 

class actions and will ensure a vigorous prosecution of the rights of class members. 

Accordingly, this Court should find that the Plaintiffs have satisfied the 

requirements of Rule 23(a)(4). 

C. Rule 23(b) Requirements Are Met 

The Plaintiffs in this case satisfy the threshold requirements of Rule 23(a), and 

likewise constitute a Class certifiable under at least one provision of Rule 23(b).  

Notably, the District Court for the District of Columbia certified a class under 

Fed.R.Civ.P. Rule 23(b)(1)(A) and (b)(2) under strikingly similar circumstances.  See 

Cobell v. Norton, 240 F.3d 1081, 1093 (DC Cir. 2001) (identifying the certification order 

of February 4, 1997); see also Exhibit 1 at 229:2 to 229:14.  The Cobell suit was certified 

to compel performance of trust obligations including an accounting by the same 

defendants for the management of Indian monies, breach of fiduciary duties, and 

restoration of the trust corpus – issues and claims that are similar to those presented in 

this case. Id.  

This case should be certified under Rule 23(b)(1) and 23(b)(2) because it raises a 

class-wide request for equitable relief and remedy involving the breach of a fiduciary 

trust duty of the United States to individual Osage Indians.  More importantly, this case 

and the adjudication of the asserted claims substantially risk or impair the ability of the 

thousands of non-party members to protect their interests if the case is not certified under 

Rule 23(b)(1).  Here, the claims relate to a trust accounting and the restoration of the 
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corpus of a trust asset – namely, the royalties segregated from the Osage Mineral Estate 

which may have been paid as Section 4 Royalty Payments to the Class, and others.  Also, 

the Defendants treated the proposed Class of Osage Indians identically and any equitable 

relief granted will affect the entire Class.  Finally, there exists the likelihood of several 

similar lawsuits where inconsistent judgments concerning the extent of the Defendants’ 

duty and how that duty should have been interpreted or applied would result in prejudice 

to Class members and the Defendants. 

1. Rule 23(b)(1) 

This Court should certify the proposed Class for the claims and relief asserted 

herein under Rule 23(b)(1)(A) or Rule 23(b)(1)(B).  Focusing on the parties’ interests, 

Rule 23(b)(1)(A) is concerned with potential prejudice to the Defendants, and Rule 

23(b)(1)(B) examines the potential prejudice to the class members.     

Cases involving the application and interpretation of fiduciary trust obligations, 

such as the instant matter, are particularly well suited for Rule 23(b)(1)(B) certification.  

The Advisory Committee Note states that certification under Rule 23(b)(1)(B) is 

appropriate in “an action which charges breach of trust by an indenture trustee or other 

fiduciary similarly affecting the members of a large class of security holders or other 

beneficiaries, and which requires an accounting or like measures to restore the subject of 

the trust.” See also, Godschall v. The Franklin Mint, No. 01-CV-6539, 2004 WL 

2745890, *3 (E.D.Pa. Dec.1, 2004) (emphasis added) (“When a breach of fiduciary duty 

is at issue, any individual adjudication regarding the breach would necessarily affect the 

interests of others” and ”[t]herefore it is appropriate to certify the class pursuant to Rule 
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23(b)(1)(B).”); Nelson v. IPALCO Enter., Inc., 2003 WL 23101792 at *10 (S.D. Ind. 

2003) (finding (b)(1) not appropriate but under the facts of that case, explaining that Rule 

23(b)(1) is appropriate where “an accounting or similar measures are needed to restore 

the subject of the trust.”); Ortiz v. Fibreboard Corp., 527 U.S. 815, 833-34 (1999) (same 

proposition that Rule 23(b)(1) is appropriate where “an accounting or similar measures 

are needed to restore the subject of the trust.”).  See also, Thomas v. Smithkline Beecham 

Corp., 201 F.R.D. 386, 397 (E.D. Pa. 2001); In re Enron Corp. ERISA Litigation, 228 

F.R.D. 541 (S.D.Tex. 2005) (approving a partial settlement class); In re Enron Corp., 

2006 WL 1662596 (S.D. Tex. June 7, 2006)(slip opinion).     

This Court also has held that such cases involving a breach of fiduciary duty to a 

large group of persons should be adjudicated on a class-wide basis.  In In re Williams this 

Court found that, 

due to ERISA's distinctive ’representative capacity’ and remedial 
provisions, class treatment under Rule 23(b)(1)(B) is appropriate in this 
case. Moreover, certification would also be proper under Rule 
23(b)(1)(A). As the Court noted in Bunnion:  We find that the ERISA 
[claims for breach of fiduciary duties, among others] are appropriate for 
certification under both [23(b)(1)(A) and (b)(1)(B) ]. All of these claims 
relate to the interpretation and application of ERISA plans. [Defendant] 
treated the proposed class and subclass identically and any equitable relief 
granted will affect the entire class and subclass. Failure to certify a class 
would leave future plaintiffs without adequate representation. Moreover, 
we see a high likelihood of similar lawsuits against defendants should this 
class be denied.... Inconsistent judgments concerning how the Plans 
should have been interpreted or applied would result in prejudice. 
 

231 F.R.D. at 424-25.  Class certification pursuant to Rule 23(b)(1) is appropriate in this 

case.   
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 2. Rule 23(b)(2) 

 Alternatively, Plaintiffs maintain that the Class should be certified under Rule 

23(b)(2).  That provision states that a class may be certified if: 

The party opposing the class has acted or refused to act on grounds 
generally applicable to the class, thereby making appropriate final 
injunctive relief or corresponding declaratory relief with respect to the 
class as a whole. 
 

Rule 23(b)(2). 
 
Here, Plaintiffs’ claims and the remedies requested are all specifically applicable 

on a class-wide basis and are specifically equitable – seeking an accounting and 

restoration of trust assets.  Plaintiffs allege that the Defendants breached their fiduciary 

duties in the administration of the Osage Mineral Estate through conduct that affects all 

putative Class members.  Moreover, if Plaintiffs prove that Defendants breached their 

fiduciary duties in the manner alleged, Defendants will be forced to make the Osage 

Mineral Estate whole and take whatever other equitable actions are ordered by this Court, 

such as an accounting and restoration of the trust assets (equitable claims).  If Plaintiffs 

prevail and the trust recoups its losses through the declaratory and injunctive relief sought 

by Plaintiffs, any consequential financial benefit to the Class would flow directly and 

incidentally from the Osage Mineral Estate.  In re Williams, 231 F.R.D. at 424-25.  

Therefore, this Court should certify this case under Rule 23(b)(2). 

CONCLUSION 

 Class certification is the appropriate and inevitable conclusion in this instance.  

The Plaintiffs, therefore, respectfully move the Court to certify the proposed Class under 
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Rule 23(b)(1)(A), Rule 23(b)(1)(B), and Rule 23(b)(2) for the reasons set forth herein 

       

Respectfully submitted, 

SNEED LANG, P.C. 

G. Steven Stidham, OBA # 8633 
1700 Williams Center Tower I 
One West Third Street 
Tulsa, Oklahoma 74103-3522 
Telephone:  (918) 583-3145 
Facsimile:   (918) 582-0410 
 
 -and- 
 
/s/Dallas L.D. Strimple   
Jason B. Aamodt, OBA #16974 
Krystina E. Hollarn, OBA #30111 
Dallas L.D. Strimple, OBA #30266 
THE AAMODT LAW FIRM 
1723 S. Boston Ave 
Tulsa, Oklahoma 74119 
Telephone:  (918) 347-6169 
Facsimile:  (918) 398-0514 
 
 - and- 
 
Amanda S. Proctor, OBA #21033 
SHIELD LAW GROUP PLC 
1723 S. Boston Avenue 
Tulsa, Oklahoma 74119 
Telephone: (800) 655-4820 
Facsimilie: (800) 619-2107 
 
Attorneys for Plaintiffs 

Wednesday, July 20, 2011 
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Amanda Sue Proctor 
Dallas Lynn Dale Strimple 
Jason Bjorn Aamodt 
Joseph Hosu Kim 
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Phil E. Pinnell 
 

/s/ Dallas L.D. Strimple      
 Dallas Lynn Dale Strimple 
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