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I. INTRODUCTION 

 Contrary to Appellees assertion Appellants complaint does not challenge the 

fundamental interests of the tribe.  There is no fundamental right to be considered 

an “Indian tribe” for the purpose of gaming or to engage in gambling under the 

I.G.R.A.  Rather Appellants challenged the arbitrary, capricious and unlawful 

decisions made by the federal regulatory agencies in this case. 

 They challenged the mis-application of express provisions of the I.G.R.A. 

and rules requiring lawful tribal existence and the requirement all class II and class 

III gaming must be conducted on verified “Indian lands.”  Appellants lawsuit was 

brought under the authority of the Administrative Procedures Act 5 U.S.C. 701, 

702 et.seq. and 25 U.S.C. 2714. 

 Friends of Amador County [F.O.A.C.] has standing to challenge the 

approval given an Indian tribe to construct and operate a class III gambling casino 

in their community.  That question has been answered in the affirmative by our 

own Supreme Court in a case decided while this appeal has been pending. 

 The tribe seeks to narrow this appeal to the application of Rule 19 F.R.C.P. 

as if that rule were to operate in a vacuum without regard to the facts and law of 

this case.  Any dismissal based on an alleged failure to join a necessary or 

indispensable party is entirely dependent upon the facts of each case.   

 Appellees managed to get through their brief without mentioning 25 U.S.C. 

section 2714 or the A.P.A. except in their table of abbreviations. They did not 
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explain the intent of Congress and why Congress would have provided a statutory 

challenge in the I.G.R.A. under the A.P.A. to unlawful decisions of federal 

agencies in the field of Indian gambling activities. Congress knew it could be 

immediately challenged by any Indian tribe as violative of rule 19 claiming the 

need to be joined and the common law Indian tribal immunity doctrine required 

any case be dismissed without hearing the merits as occurred here. 

 Appellants focus this reply brief primarily on the reasons why rule 19 does 

not apply in addition to the basic threshold question of the conflict between 25 

U.S.C. 2714, rule 19 F.R.C.P. and common law Indian sovereign immunity 

doctrines. 

II. STATEMENT OF JURISDICTION AND VENUE 

 Appellant set out the basis for jurisdiction and venue including subject 

matter jurisdiction and personal jurisdiction over the government agencies sued 

under the A.P.A. in their Appellants’ Brief including jurisdiction conferred by 28 

U.S.C. 1331 and 25 U.S.C. 2714. 

 

III. ISSUES PRESENTED IN REPLY 

 A.  In enacting the I.G.R.A. in 1988 Congress included 25 U.S.C. 2714 and 

by doing so in this statutory scheme Congress implicitly abrogated tribal legal 

immunity when a regulatory agency decision made under the I.G.R.A. is 
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challenged under the A.P.A. or alternatively any tribe applying for approval for 

class II and class III gaming has waived the bar of sovereign immunity and Rule 19 

when a challenge is made under 25 U.S.C. 2714 or under the general provisions of 

the A.P.A. 

 B.  Rule 19a does not compel the absent tribal Appellees joinder because 

they are not a necessary party to the interpretation and administration of the laws 

and rules regulating Indian gaming. 

 C.  Even if the absent Appellee tribe were deemed to be necessary parties, 

Rule 19b does not compel the dismissal of Plaintiff/Appellant case because the 

tribe is not an indispensable party rather is a party whose interest is the same as or 

identical to the federal agencies and the public welfare and is therefore adequately 

protected. 

 D.  Even if the absent Appellee tribe were considered both a necessary party 

and indispensable party to the resolution of the challenges raised by Appellants’ 

lawsuit in District Court, because the public interest and rights exception applies 

and in equity and good conscience Appellants’ lawsuit should have been allowed 

to proceed against the remaining parties. 
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IV. APPELLANTS ARE COMPELLED TO BRIEFLY REPLY TO 

APPELLEES’ MIS-STATEMENTS OF FACTS SET OUT IN THEIR 

ANSWERING BRIEF 

 The “tribe” is not a lawfully recognized Indian tribe and was unlawfully 

organized [ER 138-145] according to Defendant B.I.A.’s own findings.1 [discussed 

in Appellants’ brief pages 24-26]. Prior to the name of this heretofor unheard of 

“tribe” appearing on the 25 C.F.R. part 83 list in 1985 there was no record of any 

tribe by this name, or similar name.  As evidenced by the record on appeal the 

B.I.A. always addressed correspondence to the Oliver family at Buena Vista by 

their surname.  There was never reference to any tribal entity.  

 The Tillie-Hardwick v. United States stipulated judgment of 1983 did not 

create any new tribes and only restored tribal recognition to those tribal or 

communal entities that already had such recognition prior to distribution of the 

rancheria lands.  Section 4. of that stipulated judgment provides: 

 “4.  The Secretary of the Interior shall recognize the Indian Tribes, 
Bands, Communities groups of the seventeen rancherias listed in paragraph 
1 as Indian entities with the same status as they possessed prior to 
distribution of the assets of these Rancherias under the California 
Rancheria Act…”  (emphasis added by Appellants’ use of dark italics) 
[ER 116] 

 

                                                 
1 None of the named federal defendants participated in Appellees’ Motion to 
dismiss.  They filed their answer putting the allegations of the complaint in issue.  
Neither have they participated in this appeal. 

Case: 11-17996     09/18/2012     ID: 8328951     DktEntry: 25     Page: 9 of 39



 5

Any acknowledgement and recognition of tribal lands also had to comply with the 

I.R.A., 25 U.S.C. 465 et.seq.  Section 7. of the Tillie-Hardwick Judgment provides: 

 
 “7.  Within two years of date of notice of this judgement, as provided 
in paragraph 9, the Indian Tribes, Bands, Communities or groups of the 
seventeen rancherias listed in paragraph 1 that are recognized by the 
Secretary of Interior pursuant to paragraph 4 herein may arrange to 
convey to the United States all community-owned lands within their 
respective rancherias to which the United States issued fee title in 
connection with or as the result of the distribution of the assets of said 
rancherias, to be held in truat [sic] by the United States for the benefit of 
said Tribes, Bands, Communities or groups, authority for the acceptance 
of said conveyance being vested in the Secretary of interior under Section 
5 of the Act of June 18, 1934, “The Indian Reorganization Act,” 48 Stat. 
985, 25 U.S.C. 465 as amended by Section 203 of the Indian Land 
Considation [sic] Act Pub. L. 97-459, Title II, 96 Stat. 2515 and/or the 
equitable powers of this court.”  (emphasis added by Appellants in bold 
italics) 
 

[ER 115-118] .   

 In 1959 Louie and Annie Oliver were the only Indian individuals living on 

the fee land called Buena Vista [hereinafter B.V.] which had been acquired in 1927 

in federal fee title, not in federal trust and not for any specific Indian tribe or 

community of Indians.  [ER 687, 631-632, 650-651, 655, 659, 663, 665-671, 680-

684] 

 The B.I.A. often erroneously referred to persons or families living on 

rancheria lands by referring not to the people by names but to the location of the 

land as if by doing so the occupants became a “tribe.”  [ER 235-245].   
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 Distribution of the fee lands at B.V. to the Olivers by deed did not dissolve 

or terminate any tribal or communal entity because no such entity existed on or 

before 1959.  [Appellants’ brief pages 12-15] The California Rancheria Act only 

terminated Indian status of persons who received a distribution of former 

Rancheria lands by fee deed.2 [California Rancheria Act, Public Law 85-671 

section (b) [ER 251-255]  Prior to the 1959 distribution, no Indian entity or person 

owned any interest in the 67.5 acres of B.V. land.  [ER 105-106, 109-111, 648, and 

687] [Sioux Tribe v. United States 316 U.S. 317 supra.] 

 The “determinations” made by letter from N.I.G.C., attorney Penny 

Coleman, in June 2005 and later acceptance by the Secretary of Interior is exactly 

the unlawful actions being challenged by Appellants’ below. 

 Appellants’ lawsuit challenged the opinion the land distributed to the Olivers 

in 1959 was ever a “reservation” since being purchased in fee in 1927. 

“Reservation status” would have required either an Act of Congress or Presidential 

directive.  The Tillie-Hardwick stipulated judgment in 1983 never created a new 

reservation nor could it have “restored” fee land to some kind of Indian reservation 

status that never existed in the first place. 

 The second 1987 stipulation between Amador County and the attorneys for 

class Plaintiffs in May 1987 did not and could not alter the 1983 stipulation 

                                                 
2 Appellants Crabtree and Geary, descendants of Johnnie Oliver were not 
terminated because they were not deeded land. 
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between the United States and the parties as they existed in 1983. [ER 579-584]  

The fee land at B.V. was owned ½ by DonnaMarie Potts3 [ER 126-127] the other 

½ was under the jurisdiction of the Amador County Probate Court, neither of 

whom were parties to the Tillie-Hardwick case or the 1987 stipulation.  Neither 

consented to any change of the fee status of that land.  The land in the Probate 

Estate of Enos Oliver was subsequently distributed to DonnaMarie Potts by testate 

distribution through the pending estates of Enos Oliver, Lydia Oliver and Lucille 

Lucero [nee Oliver]. [ER 549-552]  The character of that land could not be altered 

by a stipulation between the County and Plaintiffs attorneys without consent of the 

two owners and also the United States joining in. 

 There is no evidence that the 4 members of the Oliver family residing at 

B.V. were ever known as “The Buena Vista Rancheria of Me-Wuk Indians” as 

claimed in Appellees brief pages 14-15 or for that matter, by any “tribal or 

communal name or identity.”  The B.I.A. and D.O.I. never referred to them as any 

tribe or tribal entity by any name. [ER 655-656, 659, 660-661], [ER 666-671], [ER 

680-681] and [ER 683].  

 There is no record of any governmental or intergovernmental activity of any 

tribe, band or community occupying the B.V. lands nor any evidence there was any 

tribal governmental control exercised by the Oliver family over the B.V. land or 

                                                 
3 Potts purchased ½ the land on 27 May 1986 from Lucille Lucero, daughter of the 
Olivers. [ER 126-127] 
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any evidence of a government to government relationship between the Oliver 

family as a “tribe” and the federal government. The judgment referred to on page 

16 of Appellees brief, [i.e., the Tillie-Hardwick case], never settled anything 

between any “Buena Vista tribe” or “Buena Vista Rancheria of Me-Wuk Indians” 

or any tribal entity by any name whatsoever.  No such tribe or tribal entity existed.   

 The 1983 Tillie-Hardwick judgment only restored tribal or communal 

identity to those who had such an identity prior to the distribution of rancheria 

land.  Furthermore, sections 4. and 7. of that stipulated judgment provided that if 

any land was owned by a “tribe” or a “tribal entity” at the time of the Rancheria 

distributions, then that tribe or tribal entity could have the land transferred to 

federal Indian trust if they (the tribe) were a lawfully acknowledged Indian tribe 

and their proposed transfer to the B.I.A./D.O.I. was accepted by the Secretary 

under the I.R.A. [ER 116-117].  In particular the judgment expressly required any 

restoration of any tribal status or transfer of land from fee to trust to be consistent 

with 25 U.S.C. 465.  

 Appellants lawsuit challenged the opinion and subsequent decision of 

Defendants based on the letter of 30 June 2005, that Tillie-Hardwick judgment 

“restored” or created tribal status for the two Oliver family members deeded the 

B.V. land.  Nor did that judgment create or restore any land that could be 

characterized as the “Indian lands” required by 25 U.S.C. 2703(4). 
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 Placing the name of a non-existent unlawfully organized “Indian tribe” on 

the 25 C.F.R. part 83 benefits and services list in 1985, described on page 17 of 

Appellees brief, and claiming that created a tribe was also challenged.  The 

Coleman opinion was contrary to the prior determination by Regional 

Superintendent Reisling, made on 27 December 2001, that this putative tribe was 

never lawfully organized. [ER 138-145].   

 Moreover 25 U.S.C. 2703[5] defines who is eligible for gaming not because 

their name appeared on a list of tribes eligible for benefits and services to Indians, 

that statute also requires existence of a lawfully acknowledged tribe exercising 

tribal governmental control over a homogeneous “tribe” of Indians and over the 

land upon which gaming is proposed and an external government to government 

relationship with the United States.  In other words to be eligible for gaming they 

must be “acknowledged” as a bona fide tribe.4 

 [See the recent case of Muwekma Ohlone Tribe v. Salazar [D.D.C. 2012 813 

F.Supp.2d 170] [discussed infra] 

 The approvals of the N.I.G.C. and the Secretary of Interior referred to on 

pages 17 to 18 of Appellees brief were obtained before any tribe ever lawfully 

existed.  The approval of the tribal gaming ordinances erroneously obtained 

                                                 
4 Evidence before the trial court was, there was never any semblance of a tribe 
prior to 1985 and no land over which this putative tribe exercised governmental 
jurisdiction and control. It was indisputable the tribe never owned this land until 
August 1996. 
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expressly provided approvals were only given to the extent they complied with the 

applicable law and for gaming to be conducted only on “eligible Indian lands.” 

[ER 431-439] 

 Appellees incorrectly assert as fact the second Tillie-Hardwick stipulation 

between Amador County and the Secretary of Interior is dispositive of any issue.  

The remand from the Circuit Court in that case5 provided the 1987 stipulation 

between the County and class attorneys was subject to further interpretation and 

definition as to what its purpose and meaning was. 

 Upon obtaining the erroneous dismissal of Appellants complaint below in 

October 2011 the tribe and its attorneys promptly moved to intervene in that case 

between the County and the United States in order to make the same argument and 

the same motion they made here. That is, to obtain dismissal of that case under 

their rule 19 F.R.C.P. argument as they obtained in District Court in this case. 

 F.O.A.C.’s complaint below was filed in District Court well within the 6 

year statute of limitations which commenced on or about 30 June 2005 when the 

N.I.G.C. rendered an erroneous opinion forming the basis of the subsequent 

approval by the Secretary, that the putative “Buena Vista Rancheria of Me-Wuk 

                                                 
5 As set out in Appellants’ brief and earlier herein this second 1987 stipulation by 
the County did not and could not change the status of the B.V. land and its effect 
was still being litigated in County of Amador v. Salazar [D.C. Circ. 2011] 640 F.3d 
370 discussed infra. 
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Indians” could engage in class III gambling and could do so on the site specific fee 

lands at Buena Vista acquired in 1996. 

V. THE PROCEEDINGS BELOW HAVE BEEN ADEQUATELY 

PRESENTED BY THE BRIEFS OF THE PARTIES ON FILE HEREIN. 

 

VI. STANDARD FOR REVIEW ON APPEAL 

 As set out in Appellants’ Brief the standard for review of a dismissal, 

interpretation of the statutes involved and the A.P.A. and I.G.R.A. involve both 

review of errors at law and abuse of discretion. 

 Also, with respect to review of the non-joinder alleged to have occurred 

below, this Court reviews Rule 19(a) determinations de novo.  See W. Md. Ry. Co. 

v. Harbor Ins. Co., 910 F.2d 960, 963 n.6 (D.C. Cir. 1990).  It reviews Rule 19(b) 

determinations for abuse of discretion.  Kickapoo Tribe of Indians v. Babbitt, 43 

F.3d 1491, 1495 (D.C. Cir. 1995) (citation omitted). 

 

VII. SUMMARY OF ARGUMENTS IN REPLY 

 A.  Appellees fail to respond to the threshold issue of the review under the 

A.P.A. provided in the I.G.R.A. 25 U.S.C. 2714, and the use of Rule 19 as a bar to 

suit or joinder using Indian sovereign immunity in a lawsuit brought under the 

A.P.A. without establishing its lawful existence as an Indian tribe.  
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 B.  Rule 19a does not apply here because Appellees are not necessary parties 

to the determinations and approvals by the Defendant federal regulatory agencies 

in the process of applying the law and rules regulating Indian gambling. 

 C.  Rule 19b does not apply because the absent putative tribe is not 

indispensable to the factual and legal issues involved in this case and any claim of 

an interest by the absent “tribe” is well protected by the remaining federal agency 

defendants whose interest in the legality of all Indian gambling is the same as the 

tribe, and identical to all states and communities where Indian gambling is 

proposed. 

 D.  Even if the absent tribe is considered both necessary and indispensable to 

the case, the case should be allowed to proceed in due course and in equity and 

good conscience because of the public rights involved. 

 E.  Appellees obtained a proper extension of time to file their brief and it is 

Appellees who are violating the rules. 

 F.  Motions for reconsideration are considered equitable and not limited to 

strict statutory grounds. 
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VIII. ARGUMENTS IN REPLY 

 A.  APPELLEES EVADE DISCUSSION OF THE THRESHOLD 

ISSUE IN APPELLANTS’ BRIEF THAT CONGRESS IMPLICITLY 

ABROGATED TRIBAL IMMUNITY IN THE I.G.R.A. OR 

ALTERNATIVELY ANY TRIBE SEEKING AGENCY APPROVAL FOR 

CLASS II OR CLASS III GAMING HAS WAIVED THE DEFENSE OR 

BAR OF SOVEREIGN-IMMUNITY IN CONNECTION WITH A 

CHALLENGE BROUGHT TO LICENSING APPROVALS UNDER THE 

I.G.R.A. 

 The tribe avoids discussion of Congressional intent and the purpose for 

Congress to have included 25 U.S.C. 2714 in the I.G.R.A.  Clearly the I.G.R.A. 

applies only to gambling activities by Indians and Indian tribes and was enacted in 

October 1988 long after the common law creation of an Indian tribal immunity 

doctrine. 

 The only sensible interpretation was, that for purposes of federal 

administration of the statutory scheme created by the I.G.R.A., Congress implicitly 

abrogated Indian sovereign immunity.  That result is reached because any Indian 

tribe must apply for Secretarial approval for all gaming authority under the 

I.G.R.A. and cannot engage in gaming without federal approval.  Therefore by 

doing that they have waived any right to obtain a rule 19 dismissal of any 
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challenge brought against that federal agency under the A.P.A.  [See Krystal 

Energy Co. v. Navajo Nation [9th Circ. 2004] 357 F.3d 1055].  In general that case 

stands for the proposition that sovereign immunity of an Indian tribe can be 

abrogated by Congress without specifically and expressly saying so in the statute.  

Alternatively if an Indian tribe seeks to engage in the business of building and 

operating gambling casinos they can only do so consistent with approvals granted 

by federal agencies charged with licensing and approving Indian gaming under the 

I.G.R.A.  Thus in obtaining the required approvals, the tribe waives any right to 

assert “sovereign immunity” as a bar to challenge brought against the approving 

federal agencies. 

 An analysis of actions or inactions by a federal agency that it is heavily 

dependent upon the facts of each case.  See Clinton v. Babbitt [9th Circ. 1998] 180 

F.3d 381 which must be articulated Puerto Rico Sun Oil Co. v. E.P.A.  [1st Circ. 

1993] 8 F.3d 73.  In determining the meaning and intent of Congressional 

enactments those are issues of law normally reviewed de novo on appeal.  [See 

Pathfinder Mines Corp. v. Hudel [9th Circ. 1986] 811 F.2d 1288, 1290.] 

 In opposing the dismissal Motion, F.O.A.C. did not rely upon allegations in 

their complaint, not conclusionary allegations, nor did they just rely on the 

principle that the trial court must construe allegations as true for purposes of a 

dismissal Motion.  
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 Appellants presented numerous documented facts to the trial court 

establishing the approval of tribal gaming ordinances and a tribal-state compact 

were obtained long before Regional Director Dale Reisling rendered his decision 

the “tribe” had never been lawfully organized in the first place and the person 

purporting to have authority to have executed those documents, DonnaMarie Potts, 

was NOT authorized to have done so. [ER 138-145]  [Appellants’ brief pages 24-

26]  

 Appellees spend time discussing the case of Sprewell v. Golden State 

Warriors [9th Circ. 2001] 266 F.3d 979, 988 in their brief.  It was based upon a 

dismissal under rule 12b F.R.C.P. for failing to state a cause of action or grounds 

for relief.  The case involved a professional athlete who included an arbitration 

decision in his complaint which decision contradicted the allegations made in his 

complaint.  In upholding the dismissal under rule 12b the court found inclusion of 

an arbitration decision contradicting allegations forming the essence of his lawsuit 

could be a basis for a dismissal based on a failure to state a cause of action. 

 That case has no application here.  Appellants (Plaintiff below), alleged 

violations of law by the federal agencies under the A.P.A.  It could hardly be said 

by simply making those allegations they were contradicting themselves and 

establishing that those illegal actions became lawful and Appellants were 

“pleading themselves out of their case.” 
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 The underlying theme of the tribe’s brief reflects a complete lack of 

understanding of the purposes of the A.P.A. and the I.G.R.A. 

 This lack of understanding is evidenced by their argument that placing the 

name of a putative tribe on the 25 C.F.R. part 83 list for eligibility for benefits and 

services, somehow conclusively ends the discussion of whether they were a 

lawfully acknowledged tribe thus disregarding the entire recognition system 

established by federal law under 25 C.F.R. part 83.  The placing of the name of a 

tribe on the annual list of eligibility for benefits and services does not establish 

their lawful existence as an “acknowledged” Indian tribe or band. 

 Federal law to be acknowledged as an Indian tribe for all purposes, requires 

establishment of the mandatory criteria set out in 25 C.F.R. 83.7.  Prior to 1994 

“tribes” were regularly determined eligible for federal benefits one year and not the 

next, and could be removed or added to the list. Because of complaints concerning 

the arbitrary nature of this administrative function and confusion whether removal 

of their name from the benefits list could be construed as termination of federal 

tribal acknowledgement, Congress enacted the “Federally Recognized Indian Tribe 

List Act of 1994”.  [Public Law 103-454.] 

 That separated the core issue of federal tribal acknowledgement from the 

mere appearance of a tribe’s name on the list of eligibility for tribes entitled to 

receive benefits and services which eligibility has to be assessed annually.  Thus a 
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tribe, otherwise lawfully acknowledged did not cease to exist as a legal entity 

simply because its name did not appear one year on a list of tribes recognized as 

eligible to receive benefits and services from the government. 

 That 1994 Act provided that once a tribe is lawfully created and 

acknowledged by the criteria in 25 C.F.R. part 83 and in 25 C.F.R. 83.7 then it 

could not be terminated by removing their name from the list. To terminate tribal 

existence of a lawfully acknowledged and recognized Indian tribe required an Act 

of Congress. 

 Thus it is clear that whether a tribe is determined or “recognized” annually, 

to be eligible for various federal benefits and services for Indian tribes, is NOT 

determinative of their status as an acknowledged “tribe” of Indians. This is the 

opposite of what Appellees argue.  They assert that once a tribe has its name 

placed on the list of tribes eligible for benefits that is proof positive it is a lawfully 

acknowledged Indian tribe regardless of the circumstances of that placement. If 

that were the case the entire statutory recognition process under 25 C.F.R. part 83 

would be superfluous.  As evidenced by the declaration of former B.I.A. attorney 

William Wirtz it was not uncommon that groups or small communities of Indian 

descendants [even non-Indians] were erroneously identified and referred to as if 

they were tribes of Indians, just by their location, when they never met the 25 

C.F.R. part 83, and 83.7 mandatory requirements.  Thus these agencies would 
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erroneously determine some group of Indians was also entitled to benefits and 

services and place their name on that eligibility list, later to incorrectly assume 

they were also federally acknowledged. 

 To attain lawful status as an acknowledged Indian tribe through 

Administrative Agency Action, all the mandatory criteria must be met under 25 

C.F.R. 83.7.   

 In the present case, the Defendant Agencies below learned, at least as early 

as December 2001, that the entity calling itself the “Buena Vista Rancheria of Me-

Wuk Indians” whose name had been placed on the benefits and services list in 

1985, was never lawfully organized, thus not a lawfully acknowledged Indian 

tribe.     

 Defendants should have removed the “Buena Vista Rancheria of Me-Wuk 

Indians” from the benefits list until this putative tribe had lawfully become an 

acknowledged Indian tribe (if they could do so) using the verification process 

under 25 C.F.R. part 83 and 83.7. 

 Appellants also submitted undisputed evidence the 67.5 acres of land at B.V. 

was owned in fee and was not and never was eligible “Indian lands” as required by 

the I.G.R.A.  After the Tillie-Hardwick judgment6 the fee status of the entire 67.5 

acre B.V. parcel was confirmed.  Half the land was then owned or controlled by 

                                                 
6 Tillie-Hardwick et.al. v. United States [USDC ND CAL. 1983] Case. No. 79-
1719 SW (unreported). 
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the probate estate of Enos Oliver, the other one-half by Lucille Lucero.  That fee 

status has never changed to this date. 

 This tribe expects the court to accept these erroneous Administrative 

decisions, challenged by Appellants’ action below, as if the unlawful agency 

actions (and inaction) were the end of  the discussion and conclusively resolved all 

issues.  That is, they are conclusive, unquestionable and cannot be challenged even 

though they are arbitrary, capricious and unlawful.  Rather the tribe seeks to 

narrow the issues on appeal to the strict applicability of rule 19a and 19b F.R.C.P. 

as if these rules and the common law Indian immunity doctrine operated in a 

vacuum and were dispositive of the entire case without more.  

 Appellants therefore focus the balance of their reply herein to Appellees’ 

Rule 19 analysis using the facts of this case. 

 

 B.  RULE 19a DOES NOT APPLY TO THIS CASE BECAUSE THE 

PUTATIVE “TRIBE” WAS NOT A NECESSARY PARTY AND IT WAS 

ERROR AND AN ABUSE OF DISCRETION TO HAVE GRANTED 

APPELLEES’ MOTION TO DISMISS 

 In Clinton v. Babbit [9th Circ. 1999] 180 F.3d 180, this court iterates a series 

of cases in which rule 19 is discussed at length.  In each case it is pointed out that 

analysis under either rule 19a or 19b is highly factually specific.  Therefore each 
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case must be viewed on its own facts and applicable law.  [See also Citizens to 

Preserve Overton Park v. Volpe [1971] 401 U.S. 402, 915-916, 91 S.Ct. 814, 828.] 

 A necessary party is one in which complete relief cannot be accorded among 

those already parties.  An Indian tribe merely having “an interest” in the matter 

being litigated does not necessarily render them a necessary party.  Thomas v. U.S. 

[7th Circ. 1999] 189 F.3d 662, 667-669. 

 In the present case, whether the federal agency defendants incorrectly 

determined the tribe was lawfully acknowledged and incorrectly determined it was 

an eligible Indian tribe entitled to engage in class III gambling under the I.G.R.A. 

25 U.S.C. 2703(4) at B.V. does not render them “necessary parties” in a suit 

questioning those federal decisions. 

 The tribe is unnecessary and complete relief can be accorded by the correct 

agency determinations to be made.  [See the discussion in Ramah Navajo School 

Bd., Inc. v. Babbitt, (D.C. Cir. 1996) 87 F.3d 1338 & 1351] and Washington v. 

Daley [9th Circ. 1999] 173 F.3d 1158, 1168 [mis-cited on page 52 in Appellants’ 

brief as 392 F.3d 358]. 

 The second step in this analysis is whether the claim of “an interest” in the 

subject matter, is such that the disposition of the action may (i) as a practical 

matter impair or impede the [tribe’s] ability to protect that interest. 
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 Contrary to the assertion the tribe can merely claim an interest, it must be 

shown that the interest is one the tribe is lawfully entitled to.  Clearly this tribe has 

no legally protectable right to engage in class III gambling if they are not eligible 

under the I.G.R.A. and the land they own in fee where gambling is intended, is not 

eligible “Indian Lands.” 

 The fact that an agency erroneously opined they were eligible at one point 

does not establish any “vested right.” That approval can be taken away at any time 

when determined to have been improperly granted. See 25 C.F.R. 573 and 573.6 a. 

through c., in particular b. (11.-13.).  [See also page 2 of the letter from James E. 

Cason, Associate Deputy Secretary of Interior to Oregon Governor Theodore R. 

Kulongoski [ER 187-188] where he says: 

 
 “We are aware that the Department has previously approved compacts 
for the regulation of class III gaming activities before the specified lands 
qualified as Indian Lands under the I.G.R.A.  However on closer 
examination of the statute, we have concluded that the Secretary’s authority 
to act on proposed compacts under 25 U.S.C. sec. 1720 (d)(8)(A) is 
informed by section 20 of the I.G.R.A. 
Thus the proposed gaming lands are subject to a two-part determination and 
State Governor concurrence under section 20. These two conditions must be 
completed before Departmental action on a compact can occur.”7   

[ER 187-188] 
 

                                                 
7 This bureaucratic double speak translates into “we made a mistake previously 
approving tribal-state compacts we should not have approved and they are of no 
lawful effect.” 
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The tribe has no right to protect erroneous approvals for gaming.  If Appellants 

were successful in obtaining a Declaratory Judgment below, that the tribe was not 

lawfully organized or that the proposed B.V. site was not eligible “Indian Lands,” 

the tribe could organize addressing the deficiencies identified by Superintendent 

Riesling in his December 2001 decision. [ER 138-145] (Appellants’ brief pages 

24-27)  In the case of approval of ineligible fee lands at B.V., acquired by deed 

from DonnaMarie Potts in 1996, the tribe could either petition to transfer the land 

to Indian trust under 25 U.S. 465 or render it eligible by following the procedures 

established by 25 U.S.C. 2719 for gaming on fee lands acquired by an Indian tribe 

after October 1988.  

 Whether a party might be subject to a substantial risk of multiple or 

inconsistent obligations unless the absent party is joined in the suit requires a 

realistic determination based on the logical outcome of the case. 

 Although Appellees assert this possibility in their brief, as they did below, 

they do not cite a single example of what inconsistent judgment, lawsuit or other 

action they could possibly be subjected to if the court would have correctly 

determined the merits of Appellants’ A.P.A. action and issued its Declaratory 

Judgment that the earlier approvals were erroneous. 

 Contrary to the tribe’s assertions, F.O.A.C. does not “challenge the very 

existence of the putative tribe” or any “fundamental interest of the tribe.” 
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 Appellants’ challenge was and is to the action of the B.I.A., D.O.I. and 

N.I.G.C. which erroneously determined this group of Indian descendants are 

eligible and entitled to engage in class III gambling activities at B.V. under the 

I.G.R.A.  Appellee tribe as absent parties to Appellants’ lawsuit, do not understand 

that distinction and apparently the District Court did not either. 

 Appellees challenge the District Court’s jurisdiction for the first time on 

appeal without understanding the distinctions between subject matter and personal 

jurisdiction.  As set out in Appellants’ brief the District Court had subject matter 

jurisdiction and personal jurisdiction over all the named defendants. 

 There is no fundamental or inherent right of any Indian tribe, even a lawfully 

acknowledged one to engage in gambling. [California v. Cabazon Indian Tribe 

[1987] 480 U.S. 202  supra.]  

It is a qualified right or privilege conferred by federal law like issuing a license and 

only to the extent the tribe qualifies under the express provisions of the I.G.R.A. 

and complies with the laws, and established rules before gambling activity is 

permitted at a designated site. 

 Even after gambling activity is approved, it may be taken away by the 

federal agencies because erroneous approvals create no vested right.  

 In cases like this the tribe has no part in determining the correct application 

of those laws and rules by the designated licensing agencies. 
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 For unexplained reasons, the defendant agencies erroneously approved tribal 

gaming ordinances and a tribal-state class III gaming compact long before this 

putative tribe had ever even been lawfully organized.8  Many years after approving 

tribal gaming ordinances and a class III tribal state compact, Superintendent 

Riesling of the B.I.A. determined this putative tribe was never lawfully organized.  

In 2005 attorney Judith K. Albeitz, on behalf of this “tribe” and a gambling 

investor/developer, wrote to inquire if they were eligible to engage in class III 

gambling on land they owned in fee at B.V.  

 On June 30, 2005 N.I.G.C. attorney Penny Coleman wrote her opinion [ER 

448-460] that they were eligible and could do so at that site. It was this arbitrary 

capricious decision, that is challenged by Appellants F.O.A.C. including 

Appellants Bea Crabtree and June Geary, living descendants of the Oliver family, 

who had lived on the rancheria land.9   

 Even assuming this tribal group appeared on the 1985, 25 C.F.R. part 83 list 

of tribes eligible to receive federal benefits and services, cited by Appellees it did 

not mean they had become an acknowledged “tribe,” because they were never 

lawfully acknowledged.   

                                                 
8 The lawful organization of a tribe is only the first step in being determined 
eligible for federal acknowledgement. 
9 The Oliver family received informal assignment in 1948 to occupy and use the 
federal fee land at Buena Vista. [ER 659] 
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 In the recent case of Muwekma Ohlone Tribe v. Salazar [2012] 813 

F.Supp.2d 170 the D.C. District Court rendered an informative opinion about the 

criteria required before any group, family or community of Indians are entitled to 

“tribal status” by “acknowledgement” under federal law.  The application of these 

principles is even more important when eligibility to operate a gambling casino is 

involved, not just recognition for eligibility to receive federal grants, benefits and 

services to Indians.  The court pointed out, to be entitled to acknowledgement and 

federal recognition as an “Indian tribe” it must be demonstrated that there was a 

long unbroken history of internal tribal government activities, over a homogeneous 

tribe, its members and lands, and a long term external government to government 

relationship with the federal government.  Occasional contacts or relationships 

between Indians or groups of Indians in particular geographic locations did not 

establish tribal identity entitled to acknowledgement.10  [25 C.F.R. 83.6] 

 

 

 

 

                                                 
10 A recognized tribe or band, even though not acknowledged, may still be entitled 
to recognition for purposes of receiving various benefits and services provided to 
Indians but not be lawfully entitled to engage in gambling pursuant to 25 U.S.C. 
2703(4) and 25 C.F.R. part 83 and 83.7. 
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 C.  RULE 19b DOES NOT APPLY TO THIS CASE BECAUSE EVEN IF 

APPELLEES COULD ESTABLISH THEY WERE A NECESSARY PARTY IT 

WAS ERROR AND AN ABUSE OF DISCRETION TO HAVE GRANTED 

APPELLEES’ MOTION TO DISMISS BECAUSE THEY WERE NOT 

INDISPENSIBLE TO RESOLUTION OF THE LAWSUIT.  

 Under the 2 step analysis in Clinton v. Babbit 180 F.3d 1081 supra., 

Appellee tribe was not an indispensable party or a “required party”. 

 A review of the four (4) factors to be considered in determining whether a 

tribe was indispensable to issues raised makes it clear they were not indispensable. 

A review of these criteria applied to this case provides: 

 A.  PREJUDICE.   

(1)  A judgment that the tribe was not a lawfully acknowledged Indian tribe 

is only prejudicial to the extent they cannot engage in gambling activity 

under the I.G.R.A. until they are properly acknowledged. 25 C.F.R. 83 and 

83.7 as provided for in 25 U.S.C. 2703(4) including lawfully organized as 

discussed in the December 2001 decision of B.I.A. Pacific Regional 

Superintendent Reisling [ER 138-145]. 

B.  CONFIGURATION OF ANY ULTIMATE JUDGMENT.   

(2)  The Declaratory judgment sought by Appellants could have been shaped 

to direct the federal agency defendants to properly apply the 25 C.F.R. part 
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83.7 and 25 U.S.C. 2703(5) before extending the “tribe” permission to 

engage in gaming, approving gaming ordinances and a tribal-state compact 

for the site specific B.V. land thus assuring gaming would only occur on 

eligible “Indian Lands.” 

C.  THE ADEQUACY OF THE JUDGMENT TO RESOLVE ALL ISSUES 

INVOLVED 

(3)  Any judgment rendered in the tribe’s absence will not only be adequate 

but will assure that any gaming by the tribe and operated on the site specific 

B.V. fee lands was lawful and compliant with the I.G.R.A. 

D.  THE COMPLETE ABSENCE OF ANY RECOURSE OR 

ALTERNATIVE ADEQUATE REMEDY FOR APPELLANTS ON 

DISMISSAL 

(4)  Having erroneously dismissed Plaintiffs’ action challenging the 

unlawful approval and authorization of gaming by this “tribe” on the B.V. 

land in violation of the I.G.R.A., Appellants have no remedy at all, no court 

in which to present the merits of their A.P.A. challenge, which ipso facto is 

an inadequate remedy under a rule 19b analysis, and completely undermines 

Appellants’ rights under the A.P.A., the I.G.R.A. [See Patchak v. Salazar 

[2012] 567 U.S. ___, ___ S.Ct. ___. 
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 In Patchak supra the Supreme Court concluded in an 8 to 1 decision, citizens 

have the right to challenge erroneous and unlawful approvals for Indian gaming 

and casino operations in their communities.  

 It has been held that a dismissal for failing to state a cause of action or 

grounds for relief under Rule 12 b et.seq. F.R.C.P. is in effect a judgment on the 

merits requiring an exhaustive analysis of the facts.  [See Bell v. Hood [1946] 327 

U.S. 678, 682. There is no distinction to be made between dismissal based on rule 

19 analysis where the result is Appellants being left with no court or right to 

review their meritorious claims.  The court should have weighed the facts. 

 Contrary to the tribe’s assertion there was no “conflict of interest” between 

the tribe and the United States agencies responsible to regulate “gaming.” As set 

out earlier the interests of the absent tribe are identical to the interest of the 

government regulatory agencies and are therefore fully and adequately protected in 

the absence of the tribe. 

 See for examples Ramah Navajo School Bd. Inc. v. Babbitt [D.C. Circ. 

1996] 87 F.3d 1338, 1351.  See also Burka v. Aetna Life Ins. Co. [D.D.C. 1996] 

917 F.Supp. 8, 12 and Baker v. United States [9th Circ. 1983] 613 F.2d 224 supra 

and also Thomas v. U.S. [7th Circ. 1999] 189 F.3d 662 supra. 
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 D.  THE TRIAL COURT SHOULD HAVE APPLIED THE PUBLIC 

RIGHTS EXCEPTION TO THE FACTS OF THIS CASE. 

 Illegal gambling by any Indian tribe implicates public policy, and public 

concerns in any State and community where it occurs. Cabazon v. California 480 

U.S. 202 supra.  The existence of significant public interests creates an exception 

to the rules of joinder and this case should be allowed to proceed even in the 

absence of any “indispensable, necessary or required party.”    See Conner v. 

Burford [9th Circ. 1989] 848 F.2d 1441.  Citizens, communities and municipal 

governments have the legal standing and right to protect those interests. Patchak v. 

Salazar [2012] 567 U.S. ___, supra. County of Amador v. Salazar [D.C. Circ. 

2011] 640 F.3d 1150 supra. 

 This court recognized in Makah Indian Tribe v. Verity [9th Circ. 1990] 910 

F.2d 555, that joinder rules and dismissal where an absent party such as an Indian 

tribe cannot be joined, are not absolute rules automatically compelling dismissal. 

Iin some instances the public interest, in good conscience and equity require a 

lawsuit be allowed to proceed even where there is an absent party, determined to 

be indispensable. 

 In the present case Appellants’ lawsuit against agency actions and their 

unlawful gambling approvals should have been allowed to proceed to trial to be 

determined on their merits without requiring the presence of this tribe. 
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 E.  APPELLEES ARE QUICK TO MAKE DEROGATORY REMARKS 

ABOUT APPELLANTS AND THEIR BRIEF ON APPEAL TO DISTRACT THE 

COURT FROM THE IMPORTANT ISSUES RAISED BY THIS CASE AND 

THE TRIBE’S OWN VIOLATION OF REQUIREMENTS AND RULES OF 

APPELLATE PRACTICE 

 On page 19 of Appellees’ brief in footnote 5 they suggest either that 

Appellants’ Brief was “untimely” or Appellants did not obtain an extension of time 

they had in fact obtained in March from the Appellate Magistrate. 

 F.O.A.C. assumes Appellees’ taunts were made to conceal their own failure 

under rule 28-2.6 to identify the related pending case stating there was none, yet 

the tribe proceeds to argue on pages 19-20 not only is there a related case, but they 

had appeared in that case, made a Motion to Dismiss, and that a decision on their 

motion was still pending and under active submission. 

 Such a practice lends new meaning to the old adage against “the pot calling 

the kettle black.” 
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 F.  APPELLANTS’ MOTION FOR RECONSIDERATION WAS MADE 

ON THE BASIS THAT THE COURT’S DISMISSAL WAS AN ERROR OF 

LAW. 

 The modern approach to all post hearing motions for new trial or 

reconsideration is to grant broad discretion and not limited review based on 

statutory criteria even if meritorious grounds exist but are not advanced in the 

motion.  See for example 6 Moores Federal practice, par. 59.09(2) 2d ed 1953.  See 

also Lebeck v. William Jarvis Co. [3d Circ. 1957] 250 F.2d 285. 

 

IX. CONCLUSION 

 The District Court erroneously dismissed Appellants’ lawsuit challenging 

unlawful approvals for gaming given to a putative tribe, not eligible to engage in 

gaming under 25 U.S.C. 2703(5) and allowing gaming at the site specific fee land 

at Buena Vista that is not eligible “Indian Lands” under 25 U.S.C. 2703(4). 

 The court actually need not reach the issue of joinder or dismissal for alleged 

failure to join this “tribe,” because there can be no tribal immunity applicable to a 

challenge made to illegal gambling activity under the I.G.R.A. 25 U.S.C. 2714 nor 

any sovereign immunity available to an un-acknowledged tribe.  For the reasons 

set out herein and in Appellants’ Brief the Appellee tribe is neither a necessary, 

indispensable or required party.  The District Court should not have dismissed 
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Appellants’ case under either rule 19a or 19b F.R.C.P. and that decision should be 

reversed and the case reinstated. 

 

DATED: September 18, 2012 

/s/  James E. Marino   
Attorney for Appellants 
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