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I. INTRODUCTION 

 The “New Deal” era of President Franklin D. Roosevelt gave rise to a far 

greater comprehensive federal bureaucracy than previously existed.  The advent of 

World War II after that contributed further to a burgeoning bureaucracy, enabled 

by Congressional enactments and presidential decrees giving bureaucrats rule 

making powers much like the legislative prerogatives of Congress and giving these 

bureaucrats and agencies adjudicatory powers not unlike those of the federal 

judiciary. 

 President Roosevelt was quoted as once saying that the practice of creating 

administrative agencies with authority to perform both legislative and judicial 

functions threatens to develop a fourth branch of government for which there is no 

sanction in the Constitution.1 

 Senator Pat McCarran of Nevada, one of the sponsors of the original 1946 

Administrative Procedures Act, [hereinafter the A.P.A.] called that Act “a Bill of 

Rights for thousands of Americans whose affairs are controlled or regulated by the 

federal government agencies.” 

 At the time of the enactment of the A.P.A. in 1946 federal courts had already 

created a “common law” doctrine dating back to 1921 giving Indian tribes a 

                                                 
 1 Comments President Roosevelt made in connection with the 1946 Final 
Report of Attorney General Frank Murphy concerning the rise of federal 
bureaucracies and their comprehensive powers. 
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measure of legal immunity from unconsented lawsuits, a doctrine recently 

described as having been created “almost by accident” and amounting in this day 

and age to a legal anachronism in need of elimination.”  [Kiowa Tribe of Oklahoma 

v. Manufacturing Technologies, Inc. [1998] 523 U.S. 751]   

 Having enacted the mechanism for the people to police federal agency 

actions (or inactions) that were illegal under the 1946 A.P.A. [5 U.S.C. 701 et.seq.] 

no effort was made within the provisions of that Act to carve out any exception for 

federal agency action that might involve or somehow affect any Indian tribe.2  

Thus it is fair to assume no such exception for review of agency actions that might 

affect Indian tribes was intended by Congress, and that the A.P.A. was not to be 

applied differentially to Indians or Indian tribes than it would apply in any other 

case where the impact of agency decisions would apply.  Nor was there any 

difference established by Congress in how the judicial review would be conducted 

under actions brought under Title 5 Section 10(b)(c) and (3) (1) through (6) of that 

Act. [5 U.S.C. 702] just because the action might impact Indian tribes. 

 The court made its order dismissing Plaintiffs’ case allegedly for the failure 

of Plaintiffs to join that putative Indian tribe under Rule 19 F.R.C.P. finding in that 

dismissal order, this “tribe” was “indispensable” but could not be joined because of 

                                                 
 2 Due to its unique historical relationship with Indian tribes, federal 
bureaucratic agencies are often involved in matters affecting bona fide Indian 
tribes as well as the general public and State and local governments often under the 
rubric of the Commerce Clause in the U.S. Constitution Art I section 8. 
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Indian tribal immunity.  Such a holding cannot be a correct statement of the law.  If 

that were an accurate statement or holding by the trial court below then the A.P.A. 

could never be used to sue federal agencies acting arbitrarily and capriciously and 

violating the law if it happened that their decision could colorably affect any Indian 

tribe, its officers, or could impact some tribal business operations in any way. It 

would, in effect, deny affected non-Indian citizens their Constitutional Rights to 

Due Process of law to police illegal agency actions, one of the primary purposes of 

the A.P.A.  In addition, in as much as the Indian Gaming and Regulatory Act 

[hereinafter the I.G.R.A.] ONLY applies to Indians and Indian tribes then such a 

holding would render superfluous the right of any review under the A.P.A. which 

review is expressly created by title 25 U.S.C. 2714.  Put simply, how could there 

be any review of agency decisions under the I.G.R.A. provided for by section 2714 

if the party seeking review had to join the affected Indian tribe under F.R.C.P. rule 

19 but could not do so because of Indian tribal immunity. 

 Alternatively it could be said that Congress has abrogated tribal immunity 

under the I.G.R.A. for any Indian tribes applying for gaming licensing and 

approval from the designated and exclusive federal agencies required under the 

I.G.R.A., therefore by seeking a gambling license they necessarily waived any 

right to bar or seek to block review of those Administrative decisions using the 
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Indian tribal immunity doctrine and the procedural rule of 19 F.R.C.P. as a 

mechanism to thwart that statutory review. 

 All references herein to the Excerpts from the record on Appeal are by the 

letters ER in brackets followed by the appropriate page numbers. 
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II. STATEMENT OF JURISDICTION AND VENUE 

 This court and the District Court below had jurisdiction to hear Plaintiffs’ 

case involving a clear federal question under 28 U.S.C. 1331 and also to enjoin 

illegal actions by the federal agencies involved and to declare the rights and duties 

of the parties pursuant to 25 U.S.C. 2703, 2714, 2719 as well as those established 

by 28 U.S.C. 1331 and 1361, 28 U.S.C. 2201 and 2202, and lastly to determine the 

status of real property pursuant to 28 U.S.C. 1651(a) if it were in fact eligible 

“Indian Lands” as defined and required by 25 U.S.C. 2703 [4]. 

 This court and the District Court below were also specifically empowered to 

hear any challenge to federal agency actions or inactions under the A.P.A. 5,  

U.S.C. 701, 702 et.seq. as it specifically applies to the decisions of the Indian 

Gaming Commission as set out in 25 U.S.C. 2714.  The totality of these decisions 

included determinations regarding eligibility of Indian lands for class III gaming 

pursuant to 25 U.S.C. 2703 [4] and the legitimacy and lawful existence of any 

Indian tribe, band or community to engage in and conduct gaming as set out in 25 

U.S.C. 2703 [5] according to eligibility criteria established by 25 C.F.R. part 83. 

 Venue was and is proper in the U.S. District Court for the Eastern District of 

California pursuant to 28 U.S.C. 1391 and 1391 (e) also the land in question is in 

Amador County and the putative tribe is located there as is the Plaintiffs Friends of 
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Amador County and the Defendant Federal Agencies having offices in 

Sacramento, California. 28 U.S.C. 1651(a). 

 Notice of appeal of these two District Court orders [ER Vol. I] granting the 

Motion to Dismiss of the Buena Vista Rancheria of Me-Wuk Indians and denying 

Appellants Motion to reconsider was timely filed on December 16, 2011. 
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III. ISSUES PRESENTED ON APPEAL 

 A. Where federal agencies, like the Defendants below, have erroneously 

approved a tribal gaming ordinance for an ineligible Indian tribe and approved a 

tribal-state compact to engage in class III gambling on ineligible fee land in Amador 

County in violation of the I.G.R.A., 25 U.S.C. 2710 (d), then the citizens and 

communities bearing the burdens and negative impacts of the resulting gambling 

casino in their midst, have prudential standing to challenge the illegal, arbitrary and 

capricious approvals of the agencies regulating those activities under the A.P.A.  

That standing and the right of review, created by 25 U.S.C. 2714 cannot be defeated 

by procedural rules of joinder and a common law doctrine of tribal sovereign 

immunity.3 

 B.  Where citizens of a community legally challenge the arbitrary, 

capricious and illegal approval of an Indian gambling casino proposed in their 

community by the actions of federal agencies under 25 U.S.C. 2703 [4], 25 U.S.C. 

2703 [5] and 25 U.S.C. 2714, they are not required to join the Indian tribe that is 

incidentally benefiting from the illegal and erroneous federal licensing approvals 

particularly where, as here, the “tribe” is not even lawfully in existence. Their legal 

challenge cannot be dismissed because of an alleged failure to join a putative tribe 

                                                 
 3 The doctrine of tribal “sovereign immunity” is a doctrine created entirely 
by common law decisions dating back to 1921 and was said to be a legal 
anachronism for tribes doing business in this day and age. Kiowa Tribe of 
Oklahoma v. Manufacturing Technologies, Inc. 523 U.S. 751 supra. 
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just because they claim they are a necessary and indispensable party under rule 19 

F.R.C.P. further they cannot be joined because of common law tribal legal 

immunity and therefor Plaintiff/Appellants’ lawsuit against the offending agencies 

must be dismissed. 

 C. Where the erroneous and illegal decisions have approved gaming to 

be conducted by a putative and unlawfully organized Indian tribe in violation of 25 

U.S.C. 2703 [5] including operating a class III gambling casino on site-specific 

land that is clearly not eligible “Indian Lands” and that fact can be determined as a 

matter of law by defendants and their faulty analysis of a stipulated judgment, then 

the absent putative Indian tribe is not either a necessary or an indispensable party.  

This so because all these licensing and approval issues under the I.G.R.A. can be 

resolved without the absent tribe’s participation, and can be determined by the 

court’s expedient reference to undisputed facts, the applicable laws and a proper 

analysis of the clear language of the earlier stipulated judgment involved.  All 

tribal interests, if any exist, are adequately represented by the agencies themselves, 

particularly where those agencies have the exclusive duty and power to issue 

gambling licenses and approvals using comprehensive legislative criteria.  The 

granting of a Motion to dismiss without any trial or hearing on the merits is a 

highly factually specific matter and the facts in this case were ignored by the 

District court in dismissing Plaintiff/Appellants’ lawsuit. 
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 D. When a putative Indian tribe, whose very legitimacy and the federal 

agency actions acknowledging and recognizing them, is called into question in a 

lawsuit under the A.P.A. and the I.G.R.A. 25 U.S.C. 2703 [5], the tribe is not 

entitled to claim Indian tribal immunity from lawsuit and claim they are 

indispensable parties who must be joined under F.R.C.P. rule 19, but then refuse 

to join in that lawsuit and move for dismissal of the underlying action against 

agencies claiming “Indian tribal immunity” from lawsuit.  By doing so they would 

therefore be able to hide the very illegal, arbitrary and capricious actions of those 

federal agencies that occurred, free from any legal challenge or review by hiding 

behind Indian tribal immunity. 

 E.  In considering a Motion to dismiss for non-joinder the District Court 

must consider all the facts.  The status of land upon which an Indian tribe proposes 

class III gaming can be determined easily in a case like this as a matter of law and 

upon undisputed facts, using the recorded public chain of title and also by an 

accurate interpretation of the plain language of the prior stipulated judgment 

entered in the case of Tillie-Hardwick vs. U.S. [U.S.D.C. Northern Dist. CA] [No. 

C 79-1710 SW].  That judgment created privately owned unrestricted fee land. It 

provided that the B.V. land was obtained in fee in 1959 and unless the distributees 

or their heirs elected to convey it back to the United States (and they did not do so) 

it remained ineligible for either class II or class III gaming under the I.G.R.A. That 
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fee land is therefore not the “Indian Lands” required by 25 U.S.C. 2703 [4].  

Nevertheless the tribe was able to thwart the legal challenge brought by Plaintiffs 

against the federal agency actions approving gaming on that land by making a 

“special appearance,” moving the court to dismiss the case using the common law 

Indian tribal immunity doctrine as a shield from Plaintiffs’ challenge to approval of 

gambling activity on that land. 

 The right of Plaintiff/Appellants to insure that any casino gambling in their 

community is operating legally is a matter of strong “public interest” and the 

Makah exception to dismissing a case for failing to join a party, even a necessary 

or indispensable party, applies to this case. 

 F. The District Court erred and abused its discretion by not granting 

Plaintiff/Appellants’ Motion to Vacate the earlier Dismissal, Reconsider and 

Reinstate Plaintiffs’ case. 

 Following the court’s entry of an order dismissing Plaintiffs’ complaint for 

non-joinder under F.R.C.P. 19, Plaintiff/Appellants moved the Court to reconsider 

and vacate the earlier dismissal of their case, amend or modify that order and 

reinstate Plaintiff/Appellants’ lawsuit, because their complaint contained clear 

allegations that the putative Buena Vista Rancheria of Me-Wuk Indians was never 

a lawfully organized Indian tribe. The District Court not only (and apparently) did 

not understand that tribal existence was being challenged in the lawsuit, failed to 
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treat those specific allegations in the complaint as true, as required by law.  

Plaintiff/Appellants’ Motion to reconsider the dismissal was also made on the basis 

the court erred as a matter of law because Plaintiff/Appellants demonstrated by 

defendants own Administrative determination that this putative tribe was never 

lawfully organized.  The court’s dismissal denied Plaintiff/Appellants’ rights under 

the A.P.A. and 25 U.S.C. 2714 which expressly provides for A.P.A. review of 

virtually all agency decisions made in the course of approving and licensing Indian 

Gaming under the I.G.R.A. 
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IV. STATEMENT OF THE CASE AND BRIEF SUMMARY OF THE 

RELEVANT SOMEWHAT COMPLICATED FACTS TO BE 

CONSIDERED ON THIS APPEAL 

 On May 5th 1927 the federal government purchased from Louis and Marjory 

Alpers a 67.5 acre parcel of privately owned fee land in Amador County California 

at an area known as Buena Vista [hereinafter B.V.].  No Act of Congress created 

any Indian reservation there4  Some specific Presidential decrees were allowed 

after 1864 in order to set aside some land from the public domain. That land was 

expressly acquired for named Indian tribes and bands and treated as reservations.  

This was done pursuant to the Mission Indian Relief Act 26 Stat. 712.  Because 

further Indian reservations were prohibited by Act of Congress [Indian 

Appropriations Act of 1871 25 USC 71] only these formal Presidential set asides 

were allowed to create reservations.  [See also Matz v. Arnett [1973] 412 U.S. 

481.]  The federal fee land at Buena Vista was not one of these set aside parcels 

by any Presidential or other executive decree for the benefit of any tribal entity.   

 In the early 20th century Congress authorized small appropriations of federal 

funds to be used upon request from the Indian Service, Department of Interior, to 

purchase small parcels of land in California for the use and occupation of 

                                                 
 4 The California Reservation Act of 1864 [13 Stat. 39] Provided for the 
creation of only four (4) Indian reservations in California.  The Indian 
Appropriations Act of 1871 (25 U.S.C. 71) prohibited the further creation of any 
Indian reservations. 
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individual needy and homeless Indians. In almost all cases these lands were 

purchased in federal fee title and not taken or purchased specifically for any named 

tribe, band or community of Indians and Congress did not authorize the creation of 

any reservations. These parcels were called Rancherias.  [ER 215-229]  Neither 

was title to these parcels of rancheria “land” taken in trust for any specific Indian 

tribe.5  [ER 208, 209-210, 212-214, (esp. 213 item 2.) 231, 232]. To be a 

reservation prior to the I.R.A. Congress would have had to authorize land to be 

acquired for a specific named tribe or band of Indians.  [See also the U.S. solicitors 

determination of the status of Rancherias ER 215-229]. These Rancheria lands 

were acquired by the Indian Service6 for assignment and for the use and right of 

occupancy by any needy and itinerant homeless Indians of no particular tribal 

affiliation [ER 215 to 229]. 7 Any homeless Indians or families seeking a place to 

live and land to use and occupy would apply for an assignment8 to occupy and use 

the federal lands until either the homeless Indian occupants/assignees or the United 

                                                 
 

5 The power to take land into trust by the Secretary of Interior was not 
created until enactment of the I.R.A. 25 U.S.C. 465 in 1934. 
 6 Now known as the Bureau of Indian Affairs [BIA] in the Department of 
Interior [DOI] 
 7 Indian reservations may only be created by Act of Congress and none have 
been created in California since 1864. Sioux Tribe v. United States [1942] 316 
U.S. 317, 327-328. 
 8 Assignments of rancheria land were much like a common law tenancy at 
will terminable by either the assignees or the federal government at will [CT 215-
229] and created no permanent rights for any Indian entity. Sioux Tribe v. United 
States [1942] 316 U.S. 317, 327-328 supra. 
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States elected to terminate that assignment and vacate the land. [CT  ER 215-229.  

[See also the Defendant D.O.I.’s own characterization of the land at B.V. in 

correspondence to the occupant/assignees [ER 209, 210, 212-213, 232 and 631-

633] 

 The 67.5 acre parcel of land at B.V. purchased in 1927 was not assigned to 

anyone until 1946. [ER 232] 

 In 1934 members of the one small family, the Oliver family, were living on 

part of the B.V. fee land and in 1935 they were offered the opportunity to vote for 

or against the Indian Reorganization Act of 1934, [I.R.A.] 25 U.S.C. 465, et.seq. 4 

members of the Oliver family Louie Oliver, Annie Oliver, Johnnie Oliver, and 

Josie Rey were certified to vote.  That vote was certified in 1935. [ER 113] 

 No further efforts were made by them to file any application for 

acknowledgement. Neither did they submit any tribal constitution or initial tribal 

enrollment roll for approval of the Secretary of Interior, as required, therefore this 

small family was not an Indian “tribe”, “band” or “community” with any 

governmental status nor did they exercise any governmental control and 

jurisdiction over the B.V. fee lands where they resided. Not one single letter from 

defendant B.I.A. D.O.I. between 1927 and 1990 ever addressed these family 

members as a tribe or as the “Buena Vista Rancheria.”  No reference appeared 
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anywhere identifying any entity called “The Buena Vista Rancheria of Me-Wuk 

Indians.” 

 On August 18, 1958 Congress, seeking to divest the United States of these 

small parcels of federal fee lands, enacted the California Rancheria Act Public Law 

85-671.  [ER 251 to 255] 

 Pursuant to that Act, and without objection from any other members of the 

Oliver family, the 67.5 acres of the fee lands owned by the United States was 

deeded to Louie Oliver and Annie Oliver in unrestricted fee simple as joint tenants, 

and as husband and wife in 1959. 9 [ER 257-258] 

 Following that conveyance [ER 105-106 and ER 680-681] the DOI wrote 

them explaining “they now owned the former federal fee land in unrestricted 

private fee and they could do as they wished with the land.” [ER 681]  

 Annie Oliver died intestate on 11 July 1972 the land passed to Louie Oliver 

as the sole surviving joint tenant.  On 10 Sept. 1975 Louie Oliver died intestate and 

the land was submitted to Probate in Amador County Superior Court and passed by 

final order of distribution to their two children, Enos Oliver their son and Lucille 

Lucero their daughter in equal shares by the intestate succession laws of California. 

[ER 639-642, ER 680-684, and 212-214] 

                                                 
 9 Such added language in a joint tenancy conveyance of land in California is 
evidence not only of a right of survivorship for the joint tenant but also that the 
parties intended the land to be community property as well. 
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 On 27 Nov. 1978 Lucille Lucero executed a Will in which she devised all of 

her right, title and ½ interest in the B.V. land to DonnaMarie Grove (nee 

DonnaMarie Potts). [ER 644-645] 

 On 31 Aug. 1978 Enos Oliver died intestate.  His undivided one-half interest 

in the B.V. land was placed under the jurisdiction of the Amador County Superior 

Court Probate Division.  Case No. 5276, [ER 944-947] 

 By 1979 the only person still living as a survivor of Louie and Annie Oliver, 

was Lucille Lucero.  

 In 1979 several individual Indian inhabitants living on three other 

Rancherias acting, or at least named as “Plaintiffs,” filed a lawsuit entitled Tillie-

Hardwick et.al. v. United States, et.al. U.S.D.C. Northern District of California C 

79-1710 SW which case was later certified as a class action consisting of 17 named 

Rancheria parcels of land.10  Those Plaintiffs alleged promises were made by the 

United States to them to upgrade and repair infrastructure like water, sewer 

systems and roadways and were not kept. They also alleged that the United States 

had an obligation to educate and train the Indian occupants.  Lastly they alleged 

                                                 
 

10 The only way the Buena Vista Rancheria land could have been a named as 
a Plaintiff in a lawsuit would be in an action in rem. There was no organized tribal 
entity, family or community of Indians known as “The Buena Vista Rancheria” or 
by any other name. This fact led to much confusion as noted in the Declaration of 
B.I.A. attorney William Wirtz infra where the names or locations of various 
rancheria land was being referred to by the B.I.A. officials as if it were the name of 
some kind of tribal or communal Indian entity rather than just a parcel of federal 
fee land at a particular geographic location. [ER 235-249] 
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that those Indian persons whose status as Indians was terminated under section 10 

b of the Rancheria Act because they received lands in were entitled to be reinstated 

as Indians.  The prayer sought a declaration that distribution orders were unlawful 

and of no further force and effect.  Plaintiffs also alleged that the distributees of 

these rancheria lands be given an option to either keep the land as their own in 

unrestricted fee or be allowed to convey that land back to the United States in trust 

under the authority of the Indian Reorganization Act [I.R.A.] 25 U.S.C. 465 et.seq. 

[ER 601-605 and ER 623-628] 

 In July 1983 a stipulated judgment was reached which provided that the 

provisions of the Rancheria Act which terminated the status of those Indians under 

section [10 b] the Rancheria Act was unlawful.  Further that their status as Indians 

and all the rights and benefits accruing to Indians was restored to them.  Neither 

Lucille Lucero nor the Estate of Enos Oliver was a named Plaintiff in the Tillie-

Hardwick case and did not personally participate in that lawsuit, it is unclear who 

entered into the stipulation and judgment on behalf of B.V. rancheria in 1983.11 

                                                 
 

11 As set out above, and in the declaration of B.I.A. attorney William Wirtz 
supra [ER 235-245] much of the continuing confusion arose both before and after 
the Tillie-Hardwick case by the erroneous practice of referring to rancheria lands 
by their geographic location and then carelessly using the geographical name 
interchangeably as if the name and description of this rancheria land was a name or 
description of some kind of tribal or communal Indian entity who were occupying 
that land at the time or had an assignment.  Hence some of the 17 rancherias may 
have represented tribal or communal Indian entities while most were just the name 
of the location where the lands were found, like Buena Vista rancheria. 
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[ER 115-118].  See the letter from D.O.I. sent to Rancheria residents [ER 120-122] 

explaining their right to keep the land in unrestricted fee. 

 The Tillie-Hardwick judgment provided that whatever recognized or 

acknowledged communal status some rancheria groups or families may have 

acquired, by the time of the distribution of the Rancheria lands in 1959-1961, then 

that status would be restored, just as long as it existed under federal law prior to 

implementation of the Act.  [Tillie-Hardwick stipulated judgment sections 4. and 7. 

[ER 115-118]  That judgment did not create any new tribes of Indians.12  Neither did 

it “restore” any reservation lands unless one or more of the 17 named rancheria 

parcels were already reservations before the distribution.  The stipulated  judgment 

provided that any individuals deeded parcels of unrestricted fee simple land like the 

B.V. parcel were given an election.  Those occupants who received a distribution of 

rancheria land in unrestricted fee, could elect to either reconvey those lands back to 

the United States in trust under the authority of 25 U.S.C. 465 et.seq. or they could 

keep the land as their own land in fee [ER 116 item 6.]  They had two (2) years in 

which to make that election unless they made a formal motion to the court for 

additional time.  [ER 117 item 12] [ER 120-124 and 623-628]  Because some of the 

                                                 
 12 Rules of separation of federal powers would prevent a Judge from simply 
creating Indian tribes, a power reserved to Congress or the Secretary of Interior by 
Act of Congress, under the I.R.A. and the court was very careful to make it clear in 
that judgment any communal restoration to a tribal entity was only to whatever 
status that existed prior to the distribution of Rancheria lands. See Sioux Tribe v. 
United States [1942] 316 U.S. 317, 327-328.   
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persons could have elected to deed that land back to the United States while others 

elected to keep their unrestricted fee lands as their own, the boundaries of the land 

or any trust land subsequently created would necessarily change, thus the court 

retained jurisdiction in the case for the sole purpose of aligning or realigning any 

rancheria boundaries. [ER 117 items 7. and 12.] 

 The estate of Enos Oliver did not elect to deed ½ of the B.V. fee lands it 

held back to the United States in trust and neither did Lucille Lucero owner of the 

other ½ of the B.V. fee lands in 1983.  Instead, on May 27, 1986, Lucille Lucero 

sold her ½ ownership interest in the B.V. fee lands to DonnaMarie Potts. [ER 126-

127] and thereafter owned none of the B.V. fee.  If any of the rancheria lands like 

B.V. were “restored to reservation status” if that status ever existed there would 

have been no need to convey it back to the federal government “in trust.” 

 On May 14, 1987 the original class Plaintiffs and their attorneys entered into 

a second stipulation and judgment.  That stipulation was solely between the County 

of Amador to settle any remaining regulatory and taxation issues, like those 

discussed in Alaska v. Native Village of Venetie Tribal Government [1998] 522 

U.S. 520.  That second 1987 stipulation provided the County would treat the 
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former B.V. Rancheria lands as “Indian Country” for taxation and regulation 

purposes.13 

 The United States was not a party to that second 1987 stipulation. In 

addition, DonnaMarie Potts, and the Estate of Enos Oliver, owners of all the B.V. 

fee land at the time of this second 1987 stipulation, did not participate in, agree to, 

nor execute that purported stipulation. Also neither of them [DonnaMarie Potts and 

the Estate of Enos Oliver] had substituted into the Tillie-Hardwick case as parties.  

None of these stipulating parties, and their attorneys had any legal right or 

authority to change the status of the B.V. fee lands in 1987 particularly not without 

the participation of the United States and the consent of the two fee owners, 

including the Estate of Enos Oliver, his personal administrator and representative 

and with the approval of the Probate Court. 

 On 19 March 1995 Lucille Lucero died testate.  Any interest she still had in 

the B.V. fee lands at the time of her death was the expectancy she could receive by 

intestate succession through her brother Enos Oliver’s estate. As set out above, 

                                                 
 

13 That County stipulation is unclear as to whether the tax and regulatory 
exemption, if lawfully created at all by this 1987 stipulation, would continue and 
run with the land regardless of who owned it, or whether it was later subdivided 
and developed. That stipulation was apparently never recorded in the Amador 
County Recorder’s Office.  The meaning of this stipulation is to be determined as 
between the County and the owners, this putative Indian tribe, and is the subject  of 
a pending lawsuit, County of Amador v. Secretary of Interior Salazar. [DC Circ. 
2011] 640 F.3d 370. 
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whatever that expectancy was, Lucille Lucero had already Willed it to DonnaMarie 

Potts in her 1978 Will.  That Will had not been revoked or amended. [ER 644-645] 

 Therefore in May 1996 upon settlement and distribution of the Estates of 

Lucille Lucero, Lydia Oliver and the last Estate, that of Enos Oliver, his ½ of the 

B.V. fee lands was distributed ¼ to his deceased sister Lucille Lucero’s estate, 

which then immediately became the property of DonnaMarie Potts by the terms of 

the earlier 1978 devise in the Lucero Will, and the other ¼ distributed to the 

pending Probate Estate of his deceased wife Lydia Oliver.  Although the Will of 

Lydia Oliver devised that ¼ of the B.V. fee lands to her son John Oliver, in a deal 

made outside of Probate, that interest was purchased by DonnaMarie Potts. [ER 

148-150 and 553-554]  The defendants B.I.A. and D.O.I. did not participate in or 

approve in any way these various probate distributions, sales and conveyances.  

Sale or conveyances of any genuine Indian lands would require participation and 

approval of these federal agencies. 

 Having acquired all of the B.V. fee land in May 1996 DonnaMaria Potts 

unified the fractionated title in herself.  On 1 August 1996 she executed a grant 

deed conveying the entire parcel of B.V. land to a putative Indian tribe she had 

been trying to create to engage in gambling activity on the B.V. land  and which 

she decided to call the previously unheard of “Buena Vista Rancheria of Me-Wuk 
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Indians.” 14  [ER 129-130] She then made a deed conveying the B.V. parcel on 

behalf of this unorganized putative “Buena Vista Rancheria of Me-Wuk Indians,” 

to the United States Department of Interior “in trust”, signing the deed as “tribal 

spokesperson” and with a legend she put on that deed that stated: 

 “This deed is given in compliance with the orders and 
stipulations of the court in Tillie-Hardwick et.al. v. United States of 
America et.al. United States District Court, Northern District of 
California, Case No. 79-1710-SW   [ER 132-133]  
  

 This attempt to convey the B.V. fee lands to the United States to create 

Indian trust lands eligible for gaming was part of her effort to operate a class III 

gambling casino at that B.V. location.15  The deed was rejected by the Department 

of Interior. [ER 135]  If that 67.5 acre parcel had any characteristics of Indian land, 

certainly if it was a reservation or “a restored reservation” as later claimed, there 

would be no need to put it into trust and that letter from Defendants would have so 

advised Potts. 

 Between 1996 and 2000 DonnaMarie Potts continued her unsuccessful 

efforts to organize this putative Indian tribe. During this period she was able to 

obtain approval of a tribal gaming ordinance [ER 949-960, 968-971] however it 

expressly provided that it only authorized gaming on eligible “Indian Lands.”  The 

                                                 
 

14 The County Recorders numbers on these deeds are sequentially one after 
another suggesting recordation was nearly simultaneous. 
 15 To be able to conduct class III gaming under the I.G.R.A. Potts had to be a 
lawfully acknowledged Indian tribe and the land where gambling was proposed 
had to be held in trust or  be a recognized Indian reservation and it was not. 
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name of this putative “tribe” then showed up without explanation on a list of 

“Indian tribes entitled to benefits and services from the federal government.” [See 

the explanatory Declaration of former B.I.A. attorney William Wirtz. ER 235-245] 

On or about October 1999 DonnaMarie Potts along with 58 other California Indian 

“tribes” executed a series of uniform tribal-state compacts allowing class III 

gambling.  Those compacts were approved by the Secretary of Interior but with the 

express caveat that the approval was limited to gaming on eligible “Indian Lands.” 

16 [ER 158-160]  This tribal-state compact was site specific to the B.V. fee lands. 

[ER 952, 954, 956] 

 Between 1998 and 2000 Rhonda Morningstar Pope, a descendant of the 

Oliver family17 challenged DonnaMarie Potts’ right to organize any putative Indian 

tribe and to be enrolled in or to be an officer of any such Indian tribe.  Rhonda 

Pope first appealed to the B.I.A. Pacific Regional Director asserting DonnaMarie 

Potts was a pretender and had no connection to the Oliver family or the original 

rancheria land.18 

                                                 
 

16 At the time these compacts were executed they were not lawfully in effect 
as required by 25 U.S.C. 2710 d(3).  See Hotel and Restaurant Worker 
International v. Davis [1999] 21 Cal. 4th 585. 
 17 As set out supra 2 of the four members of the Oliver family residing on 
the rancheria land in 1935 voted in favor of the I.R.A.  No effort was ever made to 
apply for and establish an acknowledged Indian tribe administratively as required 
under the I.R.A. 
 18 Rhonda Pope’s father, Jesse “Flying Cloud” Pope had conveyed and 
relinquished any claim, right, title or interest in any of the B.V. lands during the 
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 A lawsuit was later filed by her in the U.S. District Court Pope et.al. v. 

United States, case no. Civ. 5-01-2255 FCO DAD [ER 488-510] 

 On 27 December 2001 Superintendent Dale Riesling Sr. of the B.I.A., 

rendered his administrative decision on the complaint of Rhonda Pope which in 

relevant part  provided that:   

 “As for Ms. Pope’s November 4, 2000 request, the 
implementing regulations at 25 CFR § 81.5 require that the Secretary 
of the Interior shall authorize a Secretarial election upon receipt of a 
petition “bearing the signatures of at least 60 percent of the tribe’s 
adult members.”  Thus, the standard to be applied to the November 4, 
2000 request is that of 25 CFR § 81.5 – whether the petition submitted 
by Ms. Pope bears the signatures of at least sixty percent of the 
Tribe’s adult members. 
 The standard requires Agency knowledge of the number of 
adult members. As acknowledged by the Regional Director, Pacific 
Region, in his October 2, 2001 remand letter, the Agency relies upon 
a reorganized tribe to provide us with such information. In this 
situation, however, the Tribe is not yet reorganized. Rather, the Tribe 
is once again faced with the task of organizing an Initial Tribal 
government. In such circumstances, as pointed out by the IBIA in 
Alan-Wilson I, 30 IBIA at 252: 
 

[T]e BIA and the IBIA has a responsibility to ensure the initial 
tribal government of a previously unorganized group is 
organized by individuals who properly have the right to do so. 

 
 Ms. Pope claims that the Agency failed to fulfill this 
responsibility to identify and notify all persons eligible to participate 
in the organization of an initial Tribal government for the Tribe. In 
light of Ms. Pope’s claim, we would be remiss in accepting Ms. 
Pope’s assertion that she is the last surviving lineal descendent. At this 
time, the Agency has not completed research of its records to 

                                                                                                                                                             
original probate of the Estate of Louie Oliver [ER 639-642] and executed a grant 
deed to the estate conveying any interest he might have in the B.V. land. 
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determine whether there are other potential eligible persons. Further, 
the Agency has not yet worked with Ms. Pope to identify other 
potential eligible persons. Thus, until the Agency, in cooperation with 
Ms. Pope, can complete further research and publish a notice 
regarding the pending organization of the Tribe, I deny her November 
4, 2000 request because the number of adult members is not yet 
known.  Since the number of adult members is unknown, Ms. Pope’s 
petition cannot be determined to be sufficient, and is by definition an 
insufficient request. Once the number of adult members is determined 
,such members may submit at that time a new petition for my action. 
 In conclusion, I find that ms. Pope, but none of the persons 
comprising the present leadership recognized by the BIA, has the right 
to participate in the organization of an initial Tribal government for 
the Tribe.  Further I conclude that neither of Ms. Pope’s requests for a 
Secretarial election conform to the statutory or regulatory 
requirements for such requests, and are denied. 
 This decision may be appealed to the Regional Director, Pacific 
Region, Bureau of Indian Affairs, 2800 Cottage Way, Sacramento, 
California 95825, in accordance with the regulations in 25 CFR Part 2 
(copy enclosed).  Your notice of appeal must be filed in this office 
(the Central California Agency) within 30 days of the date you receive 
this decision.”  [ER 138-145] 
 

This decision is consistent with the I.B.I.A. decision in Wilson v. B.I.A. [ER 326-

347, esp. 342-347] which required efforts to be made to locate all other 

descendants of the original Oliver family members like Plaintiff/Appellants, Bea 

Crabtree and June Geary, to allow them to participate in any future and lawful 

tribal organization efforts.19 

 Even though no effort was ever made to locate descendants, in December 2004 

the pending lawsuit between Pope, the United States and Potts was settled by an 

                                                 
 

19 This would include identifying an initial or tribal membership roll, 
submitting an application for acknowledgement and voting on and establishing a 
lawful constitution and establishing a legitimate tribal government. 
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agreement between DonnaMarie Potts, Rhonda Pope and the new casino 

developer/promoter Thomas Wilmot doing business as Buena Vista Development 

LLC.  Plaintiff/Appellants later learned this agreement was reached by the payment 

of millions of dollars from the casino developer to DonnaMarie Potts and Rhonda 

Morningstar Pope.  For unexplained reasons the non-Indian casino developer 

approved various tribal documents including approving the tribe’s purported 2004 

“tribal Constitution” initialing each page. [ER 441-446] 

 Plaintiff/Appellants Bea Crabtree and June Geary, two of the lawful 

descendants referred to in the Riesling decision were not party to that lawsuit, did 

not participate in the purported settlement and were not even given notice of the 

lawsuit or the earlier Administrative Decision of the Dale Riesling. 

 Judy Kammins Albeitz, an attorney for the B.V. developer and the tribe 

wrote to the N.I.G.C. asking whether the 67.5 acres of fee lands at B.V. was 

eligible for class III gambling there.20  She provided no documents, no arguments 

or other evidence of eligibility of either the “tribe’s” legitimacy or the land 

eligibility. [In determining the legality of gaming the D.O.I. ignores any erroneous 

prior approvals given. [ER 187 and on page 188] 

                                                 
 

20 The Defendant agencies involved had already erroneously approved a 
tribal gaming ordinance 7 years earlier and a tribal-state class III gambling 
compact over 5 years earlier. [ER 431-440] 
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 On 30 June 2005 N.I.G.C. staff attorney Penny Coleman wrote a letter in 

which she opined that this putative tribe was eligible to conduct class III gaming on 

the land at B.V. because it was either “like an Indian reservation.” or was somehow a 

“restored reservation” by the Tillie-Hardwick judgment [ER 448-457].  Defendants 

treated this letter opinion as an ostensible “Indian Lands” determination. The question 

of whether land upon which any tribe seeks gaming is a reservation is one to be 

determined by the D.O.I. and B.I.A. office of Indian Gaming not the N.I.G.C. [ER 

367-371].  [See also the 29 September 2000 letter from Defendant N.I.G.C., below, to 

Chief Henson of the United Keetowah Band stating: 

“Because no statute, executive order, or Secretarial declaration 
establishes the land on which UKB is gaming as an Indian reservation, 
we lack any basis for such a finding.” [ER 404] 
 

 After several attempts by Appellants to correct these erroneous, arbitrary and 

unlawful approvals given by the B.I.A./D.O.I. and N.I.G.C. through informal and 

Administrative actions [ER 394-395] Plaintiffs/Appellants filed this lawsuit in the 

United States District Court for the Eastern District of California on 10 February 

2010. [ER 1068-1120] 
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V. SUMMARY OF PRIOR PROCEEDINGS BELOW IN  

 DISTRICT  COURT 

 On 10 February 2010 Plaintiffs/Appellants filed a 52 page comprehensive 

highly specific complaint against the United States Department of Interior, the 

Secretary of Interior, the National Indian Gaming Commission and then Acting 

Director of the N.I.G.C. George Skibine and the State of California and then 

Governor Arnold Schwarzenegger as defendants. [ER 1068-1120] 

 That complaint alleged inter alia that the putative Buena Vista Rancheria of 

Me-Wuk Indians was not lawfully organized as an Indian tribe and was being 

treated as if it were a lawfully acknowledged and recognized Indian tribe because 

of the arbitrary, capricious and erroneous decisions of defendants who had already 

determined in December 2011 they were not lawfully organized and thus federal 

acknowledgement was contrary to law.  Plaintiff/Appellants further alleged that the 

true and lawful Indian descendants entitled to organize or be part of any new 

Indian tribe on the facts of this case, were the Plaintiff/Appellants Bea Crabtree 

and June Geary.  Therefore this unlawfully acknowledged putative “tribe,” was not 

eligible to engage in class II or class III gambling under the I.G.R.A. 27 U.S.C. 

2703 [5]. 

 The complaint also alleged that the 67.5 acres of unrestricted fee lands at 

B.V. were not eligible “Indian lands” pursuant to 25 U.S.C. 2703 [4].  That the 
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Defendant/Appellees had erroneously granted and approved a site specific gaming 

ordinance to engage in class III gaming there and approved a site specific tribal-

state compact for this putative “tribe” to engage in class III gaming at that location 

under the authority of 25 U.S.C. 2710 d. Those actions and approvals were 

arbitrary, capricious, erroneous and contrary to the I.G.R.A. and the A.P.A.  

Further the handful of erroneously enrolled family members of DonnaMarie Potts 

constituting the putative Indian tribe, were collecting over one million two hundred 

thousand dollars ($1,200,000.00) every year from the California revenue sharing 

trust fund.21 This putative tribe was also receiving federal welfare and grant monies 

available to bona fide Indian tribes that have been properly acknowledged and 

recognized pursuant to 25 C.F.R. part 83, monies that belonged, at least in part, to 

Plaintiff/Appellants Bea Crabtree, June Geary and possibly others who had been 

unlawfully excluded from the organization and tribal enrollment process because 

of Defendants’ arbitrary, capricious and erroneous actions, approvals and 

inactions, all contrary to federal law. 

 Federal Defendants filed an Answer on 22 June 2010.  [ER 1058] 

 On 22 June 2010 the defendant State of California moved the Court for 

dismissal on the grounds, that there was no lawful basis for private citizens to sue a 

                                                 
 

21 California requires all casino tribes to pay monies annually into a special 
Revenue Sharing trust fund to be paid each year to tribes without casinos or with 
less than 300 slot machines. 

Case: 11-17996     05/22/2012     ID: 8188030     DktEntry: 12-1     Page: 38 of 80



 30

State under the I.G.R.A., and that general immunity of States from lawsuits under 

the 11th Amendment barred Plaintiffs suit and further that the tribal-state compact 

provided no authority for third party lawsuits to police the terms and authority of 

the parties under a tribal-state compact which also provided no third party 

beneficiary rights and carried an additional immunity because Indian tribes were 

parties to the many tribal-state compacts and were likely necessary parties who 

needed to be joined but could not be joined in any lawsuit because of the common 

law Indian tribal immunity doctrine. 

 That Motion was granted on 18 October 2010 and the action against the 

State was dismissed by the court on the basis that there was no provision for third 

parties to sue a state entering into a tribal-state compact under the I.G.R.A. 25 

U.S.C. 2710 d which provided no mechanism for private citizens to sue States for 

any violation of the I.G.R.A. in federal courts. The court made no ruling 

concerning the failure to join any Indian tribe.  That dismissal was not appealed.  A 

trial date was then set for the case against the federal defendants in November 

2011. 

 Plaintiffs/Appellants made a Motion for Partial Summary Judgment on 25 

September 2011 arguing the lack of eligibility of the B.V. lands could be 

determined as a matter of law from undisputed facts and a proper interpretation of 
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the plain language of the 1983 stipulated judgment in the Tillie-Hardwick case as a 

matter of law.     

 On 16 August 2011 the putative “Buena Vista Rancheria of Me-Wuk 

Indians” applied to the District Court for leave to make a special appearance to 

make a Motion to have Plaintiffs’ complaint against the federal defendants, 

dismissed for failure to join them as a necessary and indispensable party, and 

further asserted that they could not be joined because of the common law doctrine 

of Indian tribal immunity.  Because they claimed they were an indispensable party 

who could not be joined they simultaneously moved the District Court for 

dismissal of Plaintiffs’ complaint which order of dismissal was granted after the 

hearing on 12 October 2011 and entered by the court, over Plaintiffs/Appellants 

objection, on 18 October 2011. [ER 13-25] 

 On 31 October 2011 Plaintiffs/Appellants made a motion to reconsider, 

modify or vacate that judgment, enter a new and different judgment and reinstate 

Plaintiffs/Appellants action against the federal agency defendants. 

 The court denied Plaintiffs/Appellants Motion to reconsider, vacate or 

amend the dismissal order and in its December 7, 2011 order [ER 2-11] denying that 

Motion to reconsider, the court concluded on page 4 footnote 2.  

 
 “In their conclusion, Plaintiffs appear to be hinting at a fourth 
argument – that Plaintiffs have a valid challenge under the 
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Administrative Procedures Act (APA) on the issue the government’s 
acknowledgement of the tribe.” (Mot. for Recons. at 47:11-17). 
 This specific challenge is not raised in Plaintiffs’ complaint nor 
did Plaintiffs request leave to amend their complaint to add such a 
challenge.” [ER 5] 

 

 This observation was made by the court even though one-half of Plaintiffs 

complaint set out specific allegations of the unlawful attempt to organize and 

obtain federal acknowledgement and recognition of this putative tribe for the sole 

purpose of constructing and operating a class III gambling casino on ineligible fee 

lands at B.V.  [ER 1068-1120] 
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VI. STANDARDS FOR REVIEW ON APPEAL 

 The standards for review in this case are twofold. It was error for the trial 

court to have dismissed their complaint without a trial on the merits based on a 

claim that the putative Indian tribe was a necessary and indispensable party, who 

refused to join in the action and could not be compelled to join because of the 

common law immunity doctrine for Indian tribes.  It was error of law for the court 

not to treat Plaintiff/Appellants’ allegations as true that this putative tribe was not a 

lawfully organized tribe and it was error not to refer to Defendant B.I.A.’s own 

2001 determination that the tribe was not lawfully organized and not entitled to 

federal acknowledgement or Indian tribal status. 

 It was also error not to review and consider the facts of the case and an 

abuse of discretion for the trial court to have denied Plaintiff/Appellants’ Motion to 

vacate or modify the judgment or order of dismissal, to reinstate 

Plaintiff/Appellants’ case as a matter of law.  Review of the trial court’s statutory 

interpretations are de novo.  

 Whether a dismissal should be granted or not in a case like this, is heavily 

dependent upon the facts of each case.   

 On appeal this court should review the facts de novo that were before the 

District Court at the time the Dismissal was granted in order to determine whether 

they not only established error as a matter of law but also establish an abuse of 
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discretion in granting a dismissal at the behest of a putative “Indian tribe” 

particularly where Defendants themselves admitted in an Administrative ruling in 

December 2001 this “tribe” was never lawfully organized. Because of the strong 

public policy interest the court should have invoked the Makah exception infra sua 

sponte and the tribe offered no authority that Plaintiffs could “waive” it. 
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VII. SUMMARY OF ARGUMENTS ON APPEAL 

 A. The Administrative Procedures Act 5 U.S.C. 701, 702 et.seq. provides 

means for affected citizens to challenge arbitrary, capricious and unlawful actions 

(or inactions) of federal agencies which actions will negatively impact their lives, 

their property, their safety and the quality and character of their community. 

 A gambling casino has numerous well recognized negative impacts on any 

rural, residential community such as Buena Vista where a casino is proposed.  

Agency approvals allowing a fictitious putative “Indian tribe” to build and operate 

an illegal class III gambling casino in Amador County on land that is clearly not 

eligible for an Indian gambling casino can be challenged under the A.P.A. by 

Plaintiff/Appellants as arbitrary, capricious and contrary to law. 

 Section 25 U.S.C. 2714 of the I.G.R.A. creates the statutory means for a 

citizen to challenge erroneous and illegal actions by the federal agencies involved 

in regulating all Indian gambling activity under the A.P.A. 

 In as much as the I.G.R.A. exclusively provides for gambling by Indians 

and only Indian tribes and specifies that judicial review is available to review 

actions of federal agencies under the A.P.A., which rulings are automatically 

deemed by law to be final agency action under section 2714, then to hold, as the 

District Court did below, that any affected Indian tribe is not only an indispensable 

party but because of “sovereign immunity” is entitled to have Plaintiff/Appellants’ 
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A.P.A. lawsuit dismissed for non-joinder under Rule 19 F.R.C.P., is flatly 

incorrect.  If this were the law it would effectively eliminate any legal right to 

challenge illegal actions which involve the I.G.R.A., in any lawsuit brought under 

the A.P.A. 

 B.  Any decisions made by the appropriate federal agencies under provisions 

of the I.G.R.A. must necessarily affect Indians and Indian tribes.  Although an 

Indian tribe may be affected by a challenge to the actions of a federal agency who 

erroneously approved their gaming applications or their qualifications to engage in 

gaming under 25 U.S.C. 2703 (5) or do so on ineligible land they own under 25 

U.S.C. 2703 (4) a citizen’s challenge cannot be defeated by the tribes refusing to 

join in the suit and then claiming there is a failure to join them as an “indispensable 

party” under Rule 19 F.R.C.P. and that entitles them to a dismissal of the 

underlying federal lawsuit for non-joinder. Under these circumstances the putative 

tribe seeking federal licenses and approvals has no lawfully protected non-

frivolous interest to protect. 

 C.  The appropriate federal agencies, the Bureau of Indian Affairs, the 

Department of Interior and the National Indian Gaming Commission are agencies 

which determine, as they did erroneously in this case, which Indian tribes can 

engage in gaming under the I.G.R.A. and what land owned by an Indian tribe, is 

the eligible “Indian Lands” upon which class II and class III gaming is permitted. 
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The affected Indian tribal government is clearly not an indispensable party and 

arguably not even a necessary party because all their interest or rights if they have 

any at all, are already protected as well as they possibly could be by those federal 

agencies investigating and exclusively making the required determinations and 

gaming approvals in accordance with the specific laws that apply, albeit they may 

be mistaken and erroneous as they were in this case.   

 D.  Where the lack of eligibility for the lands at Buena Vista is undisputed 

and can be determined by a simple review of the title and public records of that 

land and the plain language of the 1983 stipulated judgment entered in the Tillie-

Hardwick case confirming the unrestricted fee status of the B.V. lands, were all 

pure questions of settled law for which the putative tribe could add nothing.  The 

District Court should have heard Plaintiff/Appellants’ pending Partial Summary 

Judgment Motion instead of granting the dismissal Motion or at least have 

examined the facts or the court could have deferred ruling on the tribe’s claims and 

the dismissal motion until later, or ordered their joinder under rule 20 F.R.C.P. for 

the limited purpose of determining their tribal eligibility under the law. 

 The undisputed facts reveal that B.V. fee land was originally conveyed, in 

unrestricted fee to Louie and Annie Oliver in 1959.  It was never deeded back to 

the United States in trust.  The Olivers could have done so but elected under the 

Tillie-Hardwick stipulated judgment to retain and keep the land as their own in 
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unrestricted fee simple. All the land was eventually acquired by DonnaMarie Potts 

an outsider who then tried to organize a new Indian tribe and deed the land first to 

this putative tribe then to the D.O.I. in trust to make it eligible for gambling 

activity. That did not ever occur because the D.O.I. rejected the attempt, and the 

land remains ineligible fee land today.  Defendants Appellees nevertheless 

approved a site-specific class III gambling casino there in violation of law.  

Moreover, land acquired by an Indian tribe after 1988 22 is subject to specific 

statutory requirement and process for any gaming eligibility. Indian Gaming is 

prohibited on any land acquired by a tribe after October 1988. [25 U.S.C. 2719] 

unless it fits a specific exception. 

 E.  Even where a bona fide Indian tribe seeks dismissal for non-joinder 

under rule 19 F.R.C.P., the lawsuit may nevertheless still proceed amongst the 

remaining parties on the basis there is a strong overriding public interest to do so.  

 Gambling activities implicate the strongest of public interests including the 

state and federal criminal laws. See for example the Johnson Act 15 U.S.C. 1171-

1178 particularly 15 U.S.C. 1176 and the California Penal Code sections 330 to 

330.4.   

 As noted in the landmark Cabazon v. California case infra., the distinction 

between permissive gambling and prohibited illegal gambling are matters of strong 

                                                 
 

22 The undisputable acquisition date this putative “tribe” obtained the B.V. 
land was the date of the recorded deed from DonnaMarie Potts on 1 May 1996. 
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public policy, interest and concern.  Where, as here, the approval of illegal 

unauthorized gambling results from the arbitrary, capricious and illegal decisions 

of Defendant agencies, then, even though an Indian tribe may have a questionable 

interest in those decisions, the case may nevertheless proceed to a decision 

amongst the remaining parties based on the strong public interest involved in 

insuring all gambling allowed is legal, irrespective of the sovereign immunity of 

the absent Indian tribe. 

 F.   Where a putative Indian tribe, whose status as a lawfully acknowledged 

tribe, is called into question by a lawsuit against the federal agency who’s 

decisions unlawfully acknowledged them, arbitrarily, capriciously and contrary to 

the requirements of law, then that tribe must either join the suit or, in an ancillary 

action, establish its legitimacy before being entitled to claim “sovereign 

immunity.”  It cannot simply make a “special appearance” for the purpose of 

making a Motion to Dismiss based on their bare claim they are an “Indian tribe” 

and refuse to join voluntarily and claim simultaneously they cannot be compelled 

to join because of the common law doctrine barring unconsented lawsuits against 

bona fide “Indian tribes” and seek an order of dismissal. 
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VIII. ARGUMENTS: 

 A.  THE ADMINISTRATIVE PROCEDURES ACT [A.P.A.] 5 USC 701 

et.seq. PROVIDES THE PRIMARY, IF NOT ONLY METHOD FOR 

CITIZENS TO EFFECTIVELY POLICE THE ACTIONS OF FEDERAL 

AGENCIES WHICH ACTIONS ARE ARBITRARY, CAPRICIOUS AND 

CONTRARY TO LAW. 

 It is indisputable that as large and complex as the federal government has 

become it could not function without a comprehensive federal bureaucracy 

operating under the auspices of the Executive branch of government.  Congress has 

enacted a myriad of enabling statutes giving widespread powers to this 

bureaucracy.  Courts have provided protection to the federal bureaucracy requiring 

Exhaustion of Administrative remedies before judicial review is sought, finding in 

some cases no right to judicial review at all and through doctrines like the so-called 

Chevron doctrine23 have given widespread deference to the interpretation and 

application of laws and rules by agencies who, because of their anticipated 

expertise, are entitled to it, providing however, they are not arbitrary, capricious 

and contrary to law. 

 Unfortunately many agencies have developed a philosophy or what is often 

called an “agency culture” which is the antithesis of the unbiased and impartial 

                                                 
 

23 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. [1984] 
467 U.S. 837. 

Case: 11-17996     05/22/2012     ID: 8188030     DktEntry: 12-1     Page: 49 of 80



 41

analysis required.  In one recent example the Department of Justice refused to 

prosecute members of the New Black Panther party for flagrant intimidation of 

white voters at a polling place in Philadelphia. 

 The ultimate explanation given for this exercise of improper discretionary 

prosecution or lack thereof, revealed that agency’s culture was that the Voting 

Rights Act was enacted for the protection of “minority voters” from the harassment 

and intimidation by whites, even though the statute makes no such distinction. 

 In yet another recent instance a high ranking regional supervisor of the EPA 

indicated that their technique for enforcement of Environmental Protection Laws 

against large oil companies was not unlike the ancient Romans who would enter 

small Turkish villages and crucify the first 5 inhabitants they encountered to make 

an example of them and intimidate others, then for years after that, enforcement 

was made much easier. 

 In still another recent high profile incident members of the G.S.A., the 

federal agency responsible for policing government waste and improper spending, 

was found to have spent large sums of money on a lavish Las Vegas celebration 

where they made taunting videos about their own egregious spending of tax 

monies. 

 The Department of Interior is not immune from its own politically correct 

philosophy in an effort to atone for ancient injustices to Native Americans.  
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Injustices that are still perceived to need continuing redress. Hence, as evidenced 

by the Declaration of William Wirtz, staff attorney (now retired) for the B.I.A. 

Pacific Region he disclosed activities of the B.I.A. Pacific Regional offices 

flagrantly evading the mandatory requirements of 25 C.F.R. part 83 in determining 

who constitutes a bona fide Indian tribe and instead creating acknowledged “Indian 

tribes” out of whole cloth. [ER 245-249] As set out in his declaration, for many 

years the D.O.I. routinely and unlawfully ignored the rules and mandatory 

guidelines for establishing the mandatory acknowledgement criteria for Indian 

tribes.  In order to curb this flood of questionable recognition of “Indian Tribes”24 

the U.S. Supreme Court limited the authority of the Secretary of Interior to take 

land into trust for Indian tribes under the I.R.A. limiting acquisitions to only those 

tribes whose historical recognition and superintendence by the federal government 

could be verified as existing on or before 1934.  See Carcieri v. Salazar. [2009] 

555 U.S. ___, 129 S.Ct. 1058. 

 The U.S. Supreme Court’s earlier holding in Morton v. Mancary [1974] 417 

U.S. 535 has effectively resulted in the D.O.I. and B.I.A. [and now the N.I.G.C.] 

being dominated by employees ostensibly of Native American heritage or who are 

                                                 
 

24 The advent of Indian gambling has prompted a surge in efforts to be 
“Indian” and the creation of heretofore unknown Indian “tribes” or “bands” often 
with only a handful of persons claiming fractional Indian heritage (if any). 
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enrolled members of some acknowledged Indian tribe.25 This has led to a number 

of questionable instances of acknowledgement of tiny heretofore unknown “tribes” 

some with only 1 or 2 members.  

 Because agencies may exceed the authority intended by Congress.  It is 

imperative that courts preserve the right of citizens to police illegal actions (or 

inactions) of federal agencies by judicial review under the A.P.A. particularly in 

cases involving gambling activity.  

 Generally any federal statutory scheme enacted by Congress establishing a 

bureaucratic process, which does not expressly exclude, exempt or differentially 

apply to Indian tribes, must necessarily include Indian tribes or their governments 

in it’s operative effect notwithstanding the existence of a general unspecific 

“common law” legal immunity doctrine providing legal immunity from lawsuits 

even from their own members.  Santa Clara Pueblo v. Martinez [1978] 436 U.S. 49 

supra. 

 Although the underlying facts of this case are somewhat complex the legal 

principles involved are clear and succinct. 

                                                 
 

25 It is worth noting that our courts have repeatedly held that membership in 
a federally acknowledged Indian tribe is up to the absolute discretion of that tribe 
with no recourse administratively or to federal courts to challenge any membership 
decisions or civil rights violations made by tribal governments. See Pueblo of 
Santa Clara v. Martinez [1978] 436 U.S. 49. 
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 Recognizing the dangers of uncontrolled and unsupervised federal agencies 

with de facto legislative and adjudicatory powers Congress provided any person 

could challenge federal agency action or inaction that was arbitrary and illegal, by 

filing suit in federal court. At the time the A.P.A. was enacted in 1946 the federal 

courts had already developed a common law doctrine giving Indian tribes a 

measure of immunity from unconsented lawsuits, most recently described as being 

created “almost by accident.”  See Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc. [1998] 523 U.S. 751 supra.  In that case the court opined that 

the doctrine had become a largely legal anachronism in this day and age where 

Indian tribes own and operate highly profitable gambling casinos and large 

profitable business enterprises open to the general non-Indian public and hiring 

thousands of non-Indian employees.  A majority of the court concluded, however, 

that even though this doctrine was created by court decisions, if it were to be 

eliminated, (as it should be), then it was up to Congress to do it. The court even 

suggested, by way of dicta, just how this legal anomaly could be eliminated by 

adding Indian tribes to the Foreign Sovereign Immunity Act 28 U.S.C. 1605-1607!  

 Clearly had Congress intended to exclude from A.P.A. scrutiny and judicial 

review, the public’s right to review federal agency actions that might impact or 

somehow affect an Indian tribe, they would have included an appropriate limitation 
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in the A.P.A. whenever  such a suit might colorably impact an “Indian tribe” or 

implicate the common law sovereign immunity doctrine.  They did not do so. 

 Where a federal regulatory scheme is enacted for the public’s benefit and 

protection and it does not expressly exclude from its application Indian tribes or 

tribal governments then the provisions of that law will and should apply to Indian 

tribes the same as it does to all others.  See Krystal Energy Co. v. Navajo Nation 

[9th Circ. 2004] 357 F.3d 1055.  The Ninth Circuit concluded that the general 

language included in section 106a of the Bankruptcy code referring to immunity 

waivers by subordinate government agencies, evidenced an intent to abrogate 

Indian tribal immunity without expressly “unmistakably” stating that abrogation.  

Several prior cases holding such an abrogation or waiver had to be expressly set 

out were overruled.26 

 Congress therefore need not make an intent to abrogate any immunity 

“unmistakably clear.” By applying for and seeking approval for gambling on 

Indian lands under the I.G.R.A., it also could be said that Indian tribe has waived 

any right to claim immunity if the federal agency unlawfully grants a license to 

gamble. 

 Congress enacted the I.G.R.A. October 17, 1988 [25 U.S.C. 2701 et.seq.] It 

defines inter alia eligible “Indian tribes” and “Indian Lands” upon which a lawfully 

                                                 
 

26 The District Court below applied the earlier reasoning in its order 
dismissing Plaintiff/Appellants’ suit. 
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acknowledged Indian tribe can engage in class II or class III gaming.  The 

Department of Interior [D.O.I.] and the Bureau of Indian Affairs [B.I.A.] and 

National Indian Gaming Commission [N.I.G.C.] are the designated regulatory 

agencies.  The decisions to be made by these agencies include, among others, 

determining if a tribe seeking a gaming ordinance and a tribal-state compact for 

class III gambling is a lawfully acknowledged Indian tribe [27 U.S.C. 2703 (5) and 

the land upon which any class II and class III gaming is to be conducted is also 

eligible “Indian Lands.”  

 It is clear that in enacting the I.G.R.A. including 25 U.S.C. 2714 Congress 

contemplated all agency decisions were susceptible to challenge under the existing 

A.P.A. including those made in connection with the I.G.R.A. and deemed all 

decisions made pursuant to 25 U.S.C. 2710, 2711, 2712 and 2713 would 

automatically be deemed final agency action for the purposes of any appeal or 

legal action brought to the Federal District Court. 

 It makes no sense at all, and would completely thwart the purposes of the 

A.P.A. and the I.G.R.A. section 2714 that any decision affecting an Indian tribe on 

the one hand compels their joinder as an indispensable party and then confers upon 

the affected Indian tribe the right to challenge any such lawsuit for non-joinder, 

refuse to join in it voluntarily and require the court to dismiss that lawsuit for 

failing to join them under Rule 19 F.R.C.P.  Thus the arbitrary, capricious and 
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illegal decisions of a federal agency favoring an Indian tribe could never be 

challenged on its merits by utilizing this procedural “shell game,” even when those 

decisions were clearly contrary to law as they admittedly were in this case. 

 Citizens of a community in which an Indian tribe seeks to build and operate 

a gambling casino would have no effective rights to police those actions or prevent 

illegal gambling. It has been held that a private citizen has standing to challenge 

the placement of an Indian gambling casino in their neighborhood.  See Patchak v. 

Salazar, U.S. Secretary of Interior  et.al. [U.S.C.A. D.C. Circ. 2011] 632 F.3d 

702.27  This right extends to groups within the community and also to local 

municipal governments.  See Amador County v. Salazar [U.S.C.A. D.C. Dist. 

2011] 640 F.3d 370. 

 

 

 

 

 

                                                 
 

27 As noted earlier this case was recently accepted for review by the U.S. 
Supreme Court and argued on 24 April 2012.  The gist of that argument however 
centered on whether the 6 year statute of limitations should be applied to Patchak’s 
challenge of a transfer of land into federal Indian trust for gambling activities 
instead of the Quiet Title Act 28 U.S.C. 1604-1607 which allows only 30 days for 
a challenge to land taken by the federal government and challenged by persons 
who were claiming a contrary interest in that land. The government and tribe 
argued Patchak’s challenge was late. 
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 B.  THE PUTATIVE INDIAN TRIBE CALLING ITSELF THE 

“BUENA VISTA RANCHERIA OF ME-WUK INDIANS” IS NOT AND 

WAS NOT AN INDISPENSIBLE PARTY OR EVEN A NECESSARY 

PARTY AND PLAINTIFF-APPELLANTS DID NOT HAVE TO JOIN 

THEM PURSUANT TO RULE 19 F.R.C.P. AND 

PLAINTIFF/APPELLANTS’ DISTRICT COURT CASE SHOULD NOT 

HAVE BEEN DISMISSED BY THE DISTRICT COURT FOR THEIR NON-

JOINDER. 

 The I.G.R.A. is a specific detailed statutory scheme enacted following the 

U.S. Supreme Court’s decision in California v. Cabazon Indian Tribe [1987] 480 

U.S. 202 intended to give order and due process to the regulation of all Indian 

gaming activities in every state, balancing the rights of citizens, State and local 

governments and any Indian tribal government and prevent intrusion of organized 

crime. 

 It provides highly specific criteria by which only a lawfully acknowledged 

Indian tribe can submit a tribal gaming ordinance for the approval of the Secretary 

of Interior and for approval of the tribal-state compact for class III gambling and 

which must be lawfully “in effect” under 25 U.S.C. 2710 d (3), lawful as used here 

means lawful in accordance with State law. [See Mescalero Apache Tribe v. New 

Mexico [10th Circ. 1997] 131 F.3d 1379]   
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 The statutory scheme is replete with precise and specific determinations to 

be made by the agencies involved, issuing approvals and specific licensing criteria 

in decisions made by these affected agencies who are required to apply the key 

statutory criteria without discretion.  Statutory interpretation is a matter to be 

determined de novo on appeal. Krystal Energy Co. v. Navajo Indian Tribe 357 

F.3d 1055, supra.  The regulatory agencies have no right to avoid the statutory 

mandates and substitute their own theories or sympathies.  See State of Texas v. 

United States (Kickapoo Tribe intervenors as real party in interest). [U.S. Dist. 5th 

2007] 497 F.3d 491. 

 In the present case the putative Indian tribe is subject to all the precise 

criteria by which to evaluate and determine their legitimacy in applying for federal 

acknowledgement and for a license for gaming. Similarly these agencies have the 

criteria and responsibility to determine land status. [See also 25 C.F.R. 292.1 to 

292.26.] [ER 367-371] 

 Whether this “tribe” met any of the mandatory criteria to be an 

acknowledged Indian tribe and whether they followed the procedures to determine 

if the site-specific land at Buena Vista was eligible “Indian Lands”, or were 

required to follow the procedures for gaming on land acquired after October 1988 

[25 U.S.C. 2719] are all matters to be determined by the Defendant D.O.I. not by 

the N.I.G.C.’s attorney Penny Coleman  and where, as here, their determinations 
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are challenged as being unlawful, then the D.O.I. is in the best position to defend 

their decisions and their reasoning which they believe supports those decisions. 

The tribe applying for licensing and gaming approvals under the I.G.R.A. can do 

little to speak for the reasons behind the agencies decision making process.28  This 

case is most like Washington v. Daley [1999] 392 F.3d 358. See also Conley v. 

Gibson [1957] 335 U.S. 41 and Makah Indian Tribe v. Verity (9th Circ. 1990] 910 

F.2d 555 where the question revolves around the proper and lawful interpretation 

of a statute.  A pure question of law is one to be reviewed de novo on appeal after 

review of all the facts, affidavits and evidentiary exhibits before the trial court.  

See also Savage v. Glendale Union High School [9th Circ. 2003] 343 F.3d 1036.  

The land is either eligible for gaming or not and the “tribe” has either met the 

mandatory acknowledgement criteria or not.  For this reason the putative Indian 

tribe in this case is neither necessary and certainly not indispensable to the agency 

determinations needed to be resolved in any action brought under the A.P.A.   

 In a convoluted discussion as to whether or not the U.S. defendants would 

adequately defend agency actions in approving the tribal gaming ordinance and 

legality of gaming on ineligible lands or the putative tribe, the court claimed that 

the U.S. attorney did not agree that they could adequately represent the questions 

                                                 
 

28 Generally any agency decision is entitled to deference.  Chevron U.S.A. v. 
Natural Resources Defense Counsel, Inc. 467 U.S. 837 supra. unless it is arbitrary, 
capricious and contrary to law. 
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to be litigated. [ER 21 lines 1 to ER 22 line 3].  This conclusion is reached because 

the U.S. attorney Ms. Rabinowitz, responded to the court’s inquiry by stating, “it 

depends on what claims are being asserted.” [ER 21 lines 19-22] 

 The U.S. attorney was correct the court was wrong.  They would be under no 

duty to advocate the unlawful approval of gambling on ineligible lands by an 

ineligible and specious Indian tribe. As U.S. Attorney Rabinowitz stated to the 

court, they must balance the government’s general fiduciary duty to Indian tribes 

with their opposition to illegal gambling and the errors and illegal determinations 

made by the agencies they are also required to represent. That obviously involves a 

delicate balancing. 

 By denying Plaintiff/Appellants’ challenge under the A.P.A. the court 

obviously did not recognize the balancing the U.S. attorney was referring to. It is 

clear that the United States cannot consider their general fiduciary duty toward 

Indians requires them to look the other way when the federal agencies they 

represent have illegally granted approvals for gambling and acknowledged 

fictitious Indian tribes in violation of federal law which has resulted in the 

operation of an illegal gambling casino on ineligible fee lands.  See Ex Parte 

Young [1908] 209 U.S. 123. 
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 It was error therefore for the District Court to conclude that the absent 

putative tribe was a necessary party to the resolution of these agency decisions 

challenged by Plaintiff/Appellants or was also indispensable to these issues.   

 Because of the court’s erroneous belief that the United States’ general 

fiduciary duty to Indian tribes trumped their duty to insure all Indian gambling is 

legal the court granted the dismissal motion. In as much as the Defendant federal 

agencies did not police themselves here it is proof positive why the right of citizens 

to police agency actions under the I.G.R.A. is essential.  Patchak v. Salazar [2010] 

632 F.3d 702.  Amador County v. Salazar [2011] 640 F.3d 370. 

 C. DISMISSAL OF A CASE FOR NON-JOINDER UNDER FRCP 

RULE 19 IS NECESSARILY A FACTUALLY SPECIFIC QUESTION.  IN 

THIS CASE WHETHER THE MOVING PARTY WAS IN FACT A 

LAWFULLY ACKNOWLEDGED INDIAN TRIBE AND WHETHER THEY 

HAD A LEGALLY PROTECTABLE INTEREST TO BUILD AND 

OPERATE A CLASS III GAMBLING CASINO ON CLEARLY 

INELIGIBLE AND UNDISPUTED FEE SIMPLE LAND ACQUIRED IN 

MAY 1996 

 Dismissal of any lawsuit without a trial or hearing on the merits requires a 

highly specific factual analysis. (See Provident Tradesmens Bank & Trust Co. v. 

Patterson [1968] 390 U.S. 102, Cooper v. Pate [1964] 378 U.S. 546, Cruz v. Beto 
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[1972] 405 U.S. 319.)  Conley v. Gibson 355 U.S. 4 supra. Plaintiffs allegations in 

their complaint should have been treated as true in the factual and legal analysis of 

any Motion to Dismiss. See for example Bell Atl. Corp. v. Twombly [1007 127 

S.Ct. 1955, and Wolfe v. Strankman [9th Circ. 2004] 392 F.3d 358] and viewed in a 

light most favorable to Plaintiff/Appellants.  

 For that reason Plaintiff/Appellants submitted extensive undisputed 

documentation to the trial court establishing the putative tribe was not a lawfully 

acknowledged Indian tribe. This documentation included the Determination made 

by Defendants Pacific Regional Offices themselves finding that the putative tribe 

was not lawfully organized and that the Defendant B.I.A. was obligated to search 

for and find other eligible tribal members like Plaintiffs/Appellants Bea Crabtree 

and June Geary. In the face of a dismissal Motion Plaintiff/Appellants presented 

evidence and affidavits in opposition which went beyond the allegations in the 

complaint.  See Exchange National Bank of Chicago v. Touche, Ross & Co. [2d 

Circ. 1976] 544 F.2d 1126.  See also Celotex Corp. v. Catrett [1986] 477. U.S. 

317. 

 The B.V. land was never a reservation and by the terms of the 1983 

stipulated judgment in the Tillie-Hardwick v. United States case No. 79-1710-SW 

[CT 138-145] that land was NOT restored to any trust or reservation status, but 

was instead confirmed in private fee simple ownership of Lucille Lucero and the 
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Estate of Enos Oliver and that status never changed. In fact one-half of the land 

was purchased by DonnaMarie Potts in 1986 and the rest of the land acquired by 

her in 1996 as part of her scheme to create a fictitious tribe and build a gambling 

casino on that fee land funded by a non-Indian casino developer named Thomas 

Wilmot and another interested developer called Cascade Development Co.  Were 

that land any class or category of “Indian Land” the B.I.A. would have had to 

approve and join in these sales and conveyances and the final distribution of lands 

in probate that occurred between 1959 and 1996.  It was also undisputed the land 

was actually acquired by this putative tribe by grant deed in May 1996, 8 years 

after the I.G.R.A. was enacted and therefore subject to the prohibition of gaming 

on after acquired land under 25 U.S.C. 2719 unless it met a specific exception and 

the statutory processes required by law was followed.   

 Indian tribes have no inherent right to conduct class III gambling on 

reservation or Indian trust lands. In 1987 the U.S. Supreme Court decided the case 

of California (Governor Wilson) v. Cabazon Indian Tribe [1987]. 480 U.S. 202 

supra.  It is entirely a matter of statute under the I.G.R.A.  In that case the court 

found Indian tribes only had the same right to conduct the types of gambling that 

were already allowed to other non-Indian persons and businesses within the state in 

which their tribal lands are situated. The court described this class of gambling 

activity as “permissive” because it was already allowed under state law and public 
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policy.  Indian tribes could not, however, engage in gambling activities not already 

allowed to others and which were prohibited by law and strong public policy by 

everyone within the affected State. They described that activity as prohibitive (or 

prohibited gambling). 

 With respect to permitted gambling activity the court concluded Indian 

tribes and tribal governments have historically had the general power of 

governance and jurisdiction over their activities and their own affairs occurring on 

Indian lands and therefore they had the power and authority to regulate permissive 

forms of gambling occurring on their reservation or Indian trust lands even if those 

regulations differed from those imposed by the state. 

 As a result of that case Congress stepped in and enacted the Indian Gaming 

and Regulatory Act of October 17, 1988 [I.G.R.A. 25 U.S.C. 2701 et.seq.] 

 This statutory scheme sets out the guidelines and definitions for permitting 

what was called “gaming” on Indian lands and incorporated many of the basic 

provisions of the court’s holding in the Cabazon case (supra). It divided gaming 

into III classes, I, II and III.  Class I was traditional Indian games regulated 

exclusively by tribal tradition. Class II gaming is essentially bingo type games 

played for monetary prizes and card games not banked by the house or casino.  

Class II gaming is also limited to “Indian lands” as defined in the I.G.R.A. and it 

was to be regulated by the tribal government and the National Indian Gaming 
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Commission [N.I.G.C.]  [See Colorado River Indian Tribes v. National Indian 

Gaming Commission [D.C. Circ. 2006] 466 F.3d 134. 

 The third category, Class III “gaming” established full scale Las Vegas style 

gambling including house-banked card games like blackjack, slot machines, 

roulette, “craps”, etc.  Class III “gaming” was to be regulated on terms established 

by a tribal-state compact. See 25 U.S.C. 2710 d(3).  That compact would also have 

to be lawfully in effect, [25 U.S.C. 2710 d(3)] as determined by the laws of the 

affected State.  [See Pueblo of Santa Ana v. Kelly [10th Circ. 1997] 104 F.3d 1546.  

See also Mescalero Apache Tribe v. New Mexico [10th Circ. 1997] 131 F.3d 1379.] 

supra. 

 Where that tribal ordinance designates a certain specific site then an “Indian 

Lands” eligibility determination must be made to comply with 25 U.S.C. 2703 (4). 

See North County Alliance v. Salazar [Ninth Circ. 2009] 573 F.3d 738. 

 Class III “gaming” is a matter within the ultimate exclusive control and 

determination of approval of the Secretary of Interior. The N.I.G.C. does not have 

the responsibility to determine whether the site specific land is eligible land under 

the I.G.R.A. or whether the putative Indian tribe is a lawfully acknowledged Indian 

entity.  [ER 183-186 and 197-201] 

 To make it clear that no Indian tribe had the right to simply acquire land by 

purchase and declare it to be sovereign “Indian Land” under their governmental 
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control the U.S. Supreme Court decided the case of Oneida Indian Tribe v. City of 

Sherrill New York [2005] 544 U.S. 197.  In that case the court made it clear that 

the only way a tribe could buy fee lands and convert it to sovereign Indian land 

was in accordance with the process available under the I.R.A. 25 U.S.C. 465, or 

through an Act of Congress, including land upon which gambling is sought under 

the I.G.R.A. 

 Creation of sovereign Indian land under the I.R.A. is the exclusive 

responsibility of the D.O.I. and B.I.A., not the N.I.G.C. [ER 197-201] No Indian 

tribe is an indispensable party to the ultimate determination of land eligibility and 

tribal eligibility even though they are clearly affected by the decisions reached by 

the federal agency applying statutory criteria and investigating facts and agency 

records.  

 All of the necessary issues here could have been determined by reference to 

undisputed facts that the tribe was not lawfully organized and the land title records 

including the plain language of the Stipulated Tillie-Hardwick Judgment in 1983.  

These were all pure questions of law. These federal agencies are in the best 

position to explain the reasoning for the erroneous approval of the tribal gaming 

ordinance in this case, approved several years before any tribe lawfully existed, 

and the approval of a tribal-state compact to allow class III gambling on site-

specific fee owned land at B.V. where the tribe acquired the land in 1996 in fee 
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simple.29 There is no possibility of any inconsistent rulings or judgments affecting 

the absent tribe.  Once the correct decision is made there would be no other 

“action” left in which anything inconsistent could arise.  In the event Plaintiff 

prevailed the tribe could 1. still lawfully organize and 2. petition to have the B.V. 

land made into eligible Indian lands. 

 Instead, citing a couple of contract cases involving Indian tribes as parties 

[ER 18-19] including Dawavendewa v. Salt River Project Agricultural 

Improvement and Power District [9th Circ. 2002] 276 F.3d 1150 and a second case 

involving an inter-tribal dispute over ownership and control of tribal Indian Lands, 

Pit River Home & Agricultural Cooperative Ass’n v. United States [9th Circ. 1994] 

30 F.3d 1088, the court concluded these cases controlled on the basis in each case 

the absent party would not be bound by the judgment in the principal case. Neither 

of those cases have application here.  If the current gambling licenses and 

approvals were voided, nothing prevents the tribe from correcting the defects to 

comply with the law.  The body of contract cases applying rule 19 F.R.C.P. are 

distinct and involve the long standing principles of contract joinder that all the 

parties to a contract must be joined in litigation arising under or in a dispute over 

the contract or between other parties to the contract.  This case is entirely one of 

                                                 
 

29 Also it is undisputed the acquisition was by the deed from Potts dated in 
1996, over 8 years after October 1988 thus triggering the need for the process 
provided in 25 U.S.C. 2719 to be followed. 
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statutory and licensing interpretation challenging the improper actions of the 

federal agency defendants and their failure to properly apply and interpret the 

requirements of the I.G.R.A. and the Code of Federal Regulations or even to 

follow up on their own Administrative Determination of December 2001, that this 

“tribe” was unlawfully acknowledged by them some years earlier, that it was not 

lawfully organized and at that point in time no one had authority to act for that 

putative “tribe” let alone DonnaMarie Potts. 30   

 There is no conceivable inconsistent ruling or judgment that could arise 

later. The United States under the Supremacy clause has immunity from any suit 

by this putative Indian tribe.  If, in the present case, the court were to conclude 

Plaintiffs were correct and the “tribe” was not entitled to engage in gaming because 

it did not comply with the I.G.R.A. or the land was ineligible for gaming under 25 

U.S.C. 2703(4) then the erroneous approvals given by the agencies would be 

rescinded.  As set out above once that occurred, the absent tribe could lawfully 

organize to become eligible under 25 U.S.C. 2703(5) and, in accordance with the 

December 2001 Administrative Decision, include other excluded potential tribal 

members like Plaintiffs Crabtree and Geary. Although strictly speaking, this absent 

putative tribe may not be “bound by the judgment in Plaintiffs’ A.P.A. case, they 

                                                 
 

30 This tribal gaming ordinance was apparently simply approved without 
inquiry and investigation however it provided by its terms that it was only effective 
for gaming on qualified or eligible “Indian Lands” as required by law. [ER 155-
172] 
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would be required to comply with the statutory requirements before they would be 

entitled to engage in gaming at B.V.  There is nothing “inconsistent” in that result, 

to the contrary it is consistent with the mandate of federal law.  The fact that the 

federal agencies erroneously conferred illegal approvals for gaming does not make 

it a vested right. Such illegal approvals can be taken away at any time and are 

required to be eliminated once discovered.  [See the discussion in the letter to 

Oregon Governor Kulongoski from James Cason 20 May 2005 page 2 second 

paragraph. [ER 187-188]  
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 D.  IT WAS AN ABUSE OF DISCRETION BY THE COURT TO 

IGNORE PLAINTIFF/APPELLANTS’ ALLEGATIONS IN THEIR 

COMPLAINT THAT THE BUENA VISTA RANCHERIA OF ME-WUK 

INDIANS WAS NEVER LAWFULLY ORGANIZED AS ADMITTED BY 

DEFENDANT DEPARTMENT OF INTERIOR AND THE B.I.A. 

THEMSELVES IN THEIR DECEMBER 2001 ADMINISTRATIVE 

DETERMINATION. THEREFORE THEY WERE NOT ENTITLED TO 

CLAIM “SOVEREIGN IMMUNITY” PREVENTING THEIR JOINDER 

THEREFORE THIS PUTATIVE TRIBE HAD NO LAWFUL INTEREST 

TO PROTECT IN ILLEGAL GAMBLING UNDER THE IGRA AND 

THEREFORE COULD NOT BE AND WAS NOT EITHER A NECESSARY 

OR INDISPENSABLE PARTY THAT MUST BE JOINED. 

 Instead of construing Plaintiff/Appellants’ complaint in a light most 

favorable to them in opposition to the dismissal motion, the District court bent over 

backwards to construe things in a light favorable to this fictitious tribe. [ER 19-23] 

 Plaintiffs’ complaint [ER 1068 to 1120] contained 42 separate allegations that 

the putative “Buena Vista Rancheria of Me-Wuk Indians” never lawfully organized 

and this fact was admitted by the Determination of Defendants themselves.  [ER 

138-145]  As a result they were not entitled to engage in gambling at B.V.  Before 

claiming a right to sovereign immunity this putative tribe should have been required 
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to establish their lawful existence under the 25 C.F.R. part 83 and all mandatory 

criteria for lawful recognition.  In addition, before they invoked rule 19 F.R.C.P. to 

seek dismissal the tribal claimant had to establish a legally or lawful “protectable 

interest” in gambling at the 67.5 acre B.V. parcel. It is well settled that to claim the 

right to be either a necessary and/or an indispensable party there must be a non-

frivolous legally protectable interest.  [Dawavendeway v. Salt River Project 

Agricultural Improvement & Power Dist. [9th Circ. 2002] 276 F.3d 1130.  See also 

Citizen Potawatomi Nation v. Norton [10th Circ.] 248 F.3d 993, 998 and also 

Shermoen v. United States [9th Circ. 1992] 952 F.2d 1312 and also LLC Corp. v. 

Pension Benefit Guar. Corp. [8th Circ. 1983] 703 F.2d 301.]  If they were not a 

lawfully acknowledged Indian tribe they had no right to conduct Class III gambling 

under the I.G.R.A.  In addition they would have to establish they could operate 

Class III gambling at the site-specific B.V. land in order to have a protectable 

interest on that site entitling them to claim they were either necessary or 

indispensable to that determination. [See North County Alliance v. Salazar [9th Circ. 

2009] 573 F.3d 738 holding that site-specific tribal gaming ordinances require an 

agency determination that the proposed site was the eligible “Indian Lands” defined 

under the I.G.R.A. 27 U.S.C. 2703(4). See also Citizens Against Casino Gambling 

in Erie v. Norton [U.S.D.C. WD. NY. 2008] 471 F.Supp. 2d 295.  
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 After the court granted the request of the putative tribe to make a special 

appearance and seek dismissal of Plaintiffs/Appellants’ A.P.A. action.  

Plaintiff/Appellants sought reconsideration, modification and vacation of that 

dismissal order.  

 Given the fact that Plaintiff/Appellants’ complaint clearly alleges repeatedly 

the tribe did not lawfully exist the court abused its discretion. The court also 

ignored the requirement that those allegations in Plaintiffs’ complaint must be 

deemed as true and considered in a light most favorable to Plaintiff/Appellants.  

See Savage v. Glendale Union High School 343 F.3d 1036 supra.  See also Cooper 

v. Pate (1964) 378 U.S. 546 and Cruz v. Beto 405 U.S. 319.  [ER 138-145]  See 

also Exchange National Bank of Chicago v. Touche, Ross & Co. [2d Circ. 1976] 

544 F.2d 1126 and also Celotex Corp. v. Catrett [2000] 477 U.S. 317 where it was 

held that in the face of a Motion to dismiss the court could look beyond the 

allegations in the complaint including to affidavits without necessarily converting 

it to a Motion for summary judgment. 

 The tribe never established their legitimacy in District Court. 

 Strong public policy dictates that if a dismissal will result in 

Plaintiff/Appellant having no forum at all in which to address important issues then 

dismissal should be denied. 
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 E.  THE PUTATIVE “BUENA VISTA RANCHERIA OF ME-WUK 

INDIANS” COULD HAVE PARTICIPATED IN PLAINTIFFS’ 

CHALLENGE TO DEFENDANT FEDERAL AGENCY ACTIONS OR 

INACTIONS, BY VOLUNTARILY JOINING THE ACTION OR THE 

COURT COULD HAVE ORDERED THEIR JOINDER UNDER RULE 20 

F.R.C.P. IF JOINDER WAS DEEMED NECESSARY TO DETERMINE AN 

OVERRIDING PUBLIC INTEREST OR TO PROCEED IN GOOD 

CONSCIENCE AND EQUITY IN THEIR ABSENCE WITH THE 

EXISTING REMAINING PARTIES. 

 The absent Buena Vista Rancheria of Me-Wuk Indians could have joined 

Plaintiff’s A.P.A. action below. Similarly if they were considered indispensable to 

resolution of any issue involved in Plaintiff/Appellants’ lawsuit the court could 

have ordered their joinder.  

 In Makah Indian Tribe v. Verity [9th Circ. 1990] the court found that in 

certain circumstances where a strong public interest mitigates in favor of denying a 

Motion to dismiss for non-joinder under rule 19 F.R.C.P. even though the absent 

Indian tribes had a demonstrable interest and could not be joined because of 

“sovereign immunity.” This is because the importance of the public interest 

supersedes the immunity of the tribe. The essence of the I.G.R.A. is to insure the 

legality and uniformity of gambling activity only on eligible “Indian Lands.”  That 
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principal is also enunciated clearly in the Cabazon case supra. which distinguishes 

permissive gambling from that which is illegal as a matter of State law and strong 

public policy. 

 The court concluded that although Plaintiff/Appellants cited the Makah v. 

Verity case they did not specifically urge the court to follow it. Matters of public 

interest such as requiring compliance with gambling laws should always be 

addressed and considered as a matter of law even if the court needs to do so sua 

sponte without specific urging. 

 It is not only in the public interest but also in the interest of this tribe and all 

Indian tribes that class II and class III gaming is conducted legally and only in 

accordance with the I.G.R.A.  Failure to engage in lawful gaming raises the specter 

of fines, closure and criminal prosecution of the tribe, the tribal government, its 

officers and employees and ultimately the intrusion of criminal elements and 

organized crime.  In this regard, the interest of the tribe and the federal defendants 

interest are not conflicting, they are identical.  See Washington v. Daley [9th Circ. 

1999] 173 F.3d 1158. 

 See also for example 25 C.F.R. 511 and 25 C.F.R. 573.6 (3)(8) and (11) and 

also 25 C.F.R. 573.6 (12) and (13) and the Johnson Act 15 U.S.C. 1171 to 1178 

particularly section 1170 as well as sections 330 to 330.4 of the California Penal 
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Code making possession of any illegal device, use and engaging in or trafficking in 

any gambling activity a serious crime. 

 It is clearly a matter of public interest cognizable by the court without 

prompting that all Class III gambling proposed for the site specific B.V. lands be 

legal.  

 The resolution of these issues of unlawful gaming activity are entitled to the 

benefit of public interest exception established by Makah v. Verity supra to offset 

the bar of sovereign or legal immunity raised in any lawsuit to force dismissal. 
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IX. CONCLUSION  

 Congress created the right of private citizens to file suit against federal 

agencies making decisions that are arbitrary, capricious and contrary to law. They 

created no exception for Administrative decisions that might affect or impact 

Indian tribes.  In enacting the I.G.R.A. which applies exclusively to Indians and 

Indian tribes.  Congress expressly made key decisions under the I.G.R.A. 

reviewable under the A.P.A. in enacting 25 U.S.C. 2714.  It would be absurd and a 

clear inconsistency to claim, as the tribe did below, that any administrative 

decision challenged under the I.G.R.A. 25 U.S.C. 2714 must join the affected tribe 

under rule 19 F.R.C.P. as an indispensable party who then cannot be joined 

because of tribal sovereign immunity and then seek dismissal of Plaintiffs’ A.P.A. 

challenge brought under 25 U.S.C. 2714. 

 It could be said that in enacting the I.G.R.A. Congress abrogated tribal 

sovereign immunity to the extent it would prevent a review of gambling approvals 

under the I.G.R.A. and the right to judicial review expressly set out in 25 U.S.C. 

2714. 

 The putative tribe was not a necessary or indispensable party to 

Plaintiff/Appellants’ action based on the erroneous approvals and granting of 

licenses to game to an ineligible putative Indian tribe and to be located on 

ineligible land.  The federal agencies who approve and license Indian gambling do 
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so exclusively by applying precise statutory criteria independent of anything a tribe 

seeking gambling might say or do.  Such a tribe or applicant for gaming licenses 

and approvals is not necessary or indispensable to any of these determinations and 

any rights they might have are completely protected by the federal agencies whose 

exclusive duty is to make the gaming eligibility determinations under the I.G.R.A. 

and whose interest in the legality of all gambling is identical to that of the tribe. 

 The court obviously failed or neglected to understand that Plaintiffs’ 

complaint below clearly alleged the unlawful acknowledgement of the putative 

tribe and it was an abuse of discretion not to vacate the erroneous dismissal to 

consider that issue and the facts and allegations presented establishing the federal 

defendants unlawful acknowledgement of the unorganized tribe.  The judgment of 

Dismissal should be reversed and remanded with appropriate instructions to the 

District Court to reinstate Plaintiffs’ lawsuit. 

/s/  James E. Marino   
Attorney for Appellants 
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CERTIFICATE OF COMPLIANCE 

Pursuant to the requirements of Fed. R. App. Proc. 32(a)(7)(B) and Local 

Rules 32-1 and 32-2, the undersigned certifies that the foregoing Brief of 

Appellants (excluding the Table of Contents and Table of Authorities and 

including footnotes) contains 15,336 words.  A motion for leave to file an over-

sized Brief is being filed concurrently. 

/s/  James E. Marino   
Attorney for Appellants 
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STATEMENT OF RELATED CASES 

Appellants’ here certifies that, to Appellants’ knowledge, there are no cases 

or appeals pending before this Court related to the present appeal. 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 22, 2012, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. 

I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system. 

s/   Kirstin Largent    
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MOTION TO PERMIT THE FILING OF APPELLANTS’ BRIEF 1 DAY 
OVER THE EXTENDED TIME LIMIT AND TO EXCEED THE 14,000 
WORD LIMIT BY ALLOWING THE INCLUSION OF THE EXISTING 

FOOTNOTES 
 

 Appellants hereby move this court for an order permitting the filing of 

their brief one day over the extended time limit and exceeding the 14,000 

word limit by including the existing footnotes which were inadvertently 

omitted from the word count system.   

 This Motion is made on the grounds and for the reasons set out in the 

accompanying Declaration of Appellants’ counsel and Memorandum of 

Points and Authorities submitted herewith.  

Respectfully submitted, 

 

/s/  James E. Marino 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO FILE APPELLANT’S BRIEF 1 DAY OVER THE 

EXTENDED TIME LIMIT AND EXCEEDING THE 14,000 WORD 
COUNT LIMIT IN ORDER TO INCLUDE THE FOOTNOTES 
INADVERTANTLY NOT COUNTED IN THE WORD COUNT 

PROCESS 
 
 
 This court has the power and authority to grant a Motion to allow 

Appellants to file their brief one (1) day beyond the extended time limit of 

21 May 2012 and also to grant leave to allow filing of their brief exceeding 

the 14,000 word limit to include the existing footnotes.   

 For good cause shown upon Motion by Appellant this court has the 

power and authority to extend the time to file Appellant’s brief one day after 

the extended due date. Federal Rules of Appellant Procedure rules 26(b) 27 

and also to allow the filing of a brief exceeding the 14,000 word limit to 

include the existing footnotes. 

 The issues involved in this Appeal are important not only to 

Appellants but to all others in similar circumstances.  The U.S. Supreme 

Court accepted the case of Patchak v. Salazar [CA DC 2011 632 F.3d 702] 

to consider two issues, one whether the Quiet Title Act time limits control 

Patchak’s case even though he claimed to interest in the land brought into 

Indian trust status under the Indian Reorganization Act, 25 U.S.C. 465 and a 

second issue involved in Appellants’ appeal here.  
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 That is, does the Administrative Procedures Act provide a means to 

police the actions or inactions of federal agencies when the agency action 

challenged may involve or impact an Indian tribal government or business.  

 Given the huge expansion of Indian owned business enterprises even 

beyond gambling, it is inevitable that these tribes and their businesses will 

fall under the ambit of various federal regulations enacted for the public 

safety and welfare which are matters of grave concern to non-Indians, their 

community and government regulatory responsibility. 

 This court should grant Appellants’ Motion herein which will 

prejudice none of the parties.  

Respectfully submitted, 

 

/s/ James E. Marino 
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DECLARATION OF JAMES E. MARINO IN SUPPORT OF MOTION 

 
I, James E. Marino declare that: 

 1.  I am the attorney for all of the Appellants. 

 2.  I previously asked for an extension of time to file Appellants’ brief 

to 21 May, 2012. 

 3. Yesterday 21 May 2012, the brief was complete and ready for filing 

and service. 

 4.  I had previously retained the Appellate assistance firm of Counsel 

Press. 

 5.  On forwarding Appellants’ brief to them for printing and service 

they detected that although the 53-page brief was under the 14,000 word 

limit, that my secretary had used her word processor system which provided 

a word count that excluded the footnotes in the brief. 

 6.  As a result the actual word count exceeds the 14,000 word limit. 

 7.  This case represents important legal issues which have impacts 

beyond these Appellants. 

 8.  One of the main issues in this case involves the rights of all non-

Indian citizens under the Administrative Procedures Act where they 

challenged decisions of federal agencies and they may colorably impact 

Indian tribes and implicate their immunity from lawsuit.  Whether that fact 
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entitles the tribe to prevent any citizen challenges to those agency actions 

under the Indian Gaming and Regulatory Act using rule 19 F.R.C.P. 

 9.  The U.S. Supreme Court accepted a case on certiorari where this 

issue was one of those involved and that case was just argued on 24 April 

2012. 

 10.  Appellants move this court and request permission to file their 

brief a day late and in its present form exceeding the 14,000 word limit 

because of the inadvertent failure to include the footnotes in the word 

processor’s word count. 

 11.  As set out in the earlier Motion for extension of time, Appellants’ 

counsel has had some health and personal issues that necessitated the 

additional time to research and prepare the brief for filing including the 

review of and inclusion of appropriate portions of the voluminous excerpts 

from the record, consisting of over 1,600 pages. 

 12.  The factual issues are somewhat complex but Appellants believe 

the legal issues to be determined are clear and concise. 

 13.  No party would be prejudiced by the court granting this Motion to 

allow Appellants’ brief one day over the time limit and exceeding the word 

count by including the existing footnotes. 
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 14.  Accordingly, Appellants Move the court for leave to file their 

brief one day over the extended time and with a word limit that exceeds the 

14,000 limit to include those footnotes. 

 I declare under penalty of perjury the foregoing is true and correct to 

the best of my own knowledge.  Executed this 22nd day of May, 2012 at 

Santa Barbara, California. 

    Respectfully submitted, 
 

/s/  James E. Marino 
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APPELLANTS’ MOTION FOR AN ADDITIONAL EXTENSION OF 
TIME  

TO FILE APPELLANTS BRIEF 

 
 This is an Appeal from the order dismissing Appellants’ action against 

the United States Department of Interior and United States Secretary of 

Interior and others.  The court dismissed Appellants’ case on the basis the 

unjoined real party in interest, the putative Indian tribe calling itself Buena 

Vista Rancheria of Me-Wuk Indians was an indispensable party and must be 

joined but could not be joined because their claim of sovereign immunity. 

For the reasons set out in the Declaration of Counsel submitted herewith, 

Appellants hereby move the court for an order permitting the filing of their 

brief in the present form exceeding the 14,000 word limit to include the 

existing footnotes and to do so 1 day late beyond the extended filing date.  

 
 
/s/ James E. Marino 
Attorney for Appellants 
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