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The Attorney General of the State of Colorado appeals the trial 

court’s orders in favor of Cash Advance, Preferred Cash Loans, and 

Michael Hicks.  We dismiss the appeal. 

I. Background 

In January 2005, the Attorney General began an investigation 

into the practices of certain Internet payday lending businesses.  As 

part of the investigation, the Attorney General served administrative 

subpoenas on two such businesses, Cash Advance and Preferred 

Cash Loans.  See § 5-6-106(1), C.R.S. 2013 (“[T]he administrator [of 

the Uniform Commercial Code] . . . may . . . require the production 

of any matter that is relevant to [an] investigation.”); § 6-1-108(1), 

C.R.S. 2013 (“The attorney general . . . may issue subpoenas to 

require . . . the production of documents” to investigate alleged 

violations of the Colorado Consumer Protection Act.”).  Neither 

business responded to the subpoenas.   

The Attorney General then filed a court case to enforce the 

administrative subpoenas.  See § 5-6-109(2), C.R.S. 2013 (“The 

administrator [of the Uniform Commercial Code] may obtain an 

order of the court for enforcement of the administrator’s order in 

the district court[.]”); § 6-1-109(1), C.R.S. 2013 (“If any person . . . 
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fails to obey any subpoena . . . the attorney general . . . may apply 

to the appropriate district court for an appropriate order to effect 

the purposes of this article.”).  

The applications for enforcement did not allege that either 

Cash Advance or Preferred Cash Loans was a corporation, or a 

“d/b/a.”  Rather, the applications only described them as “entit[ies] 

engaged in the business of making what are commonly called 

‘payday’ or ‘deferred deposit’ loans.”   

The trial court, as is pertinent here, issued orders in February 

2005 to Cash Advance and to Preferred Cash Loans enforcing the 

subpoenas.  These orders stated that they were “binding upon” 

Cash Advance and Preferred Cash Loans, respectively, and their 

“officers, directors, shareholders, members, principals, servants, 

employees, agents, attorneys, successors, heirs, and assigns.”    

Cash Advance and Preferred Cash Loans did not respond to 

the court’s orders.  The Attorney General then learned that Cash 

Advance was registered at the same address as a Nevada 

Corporation, C.B. Services Corporation (CBSC), and that Preferred 

Cash Loans shared a registered address with Executive Global 

Management, Inc. (EGMI).  The Attorney General did not serve 
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either corporation with an administrative subpoena.  And the 

Attorney General did not ask the trial court to issue an order to 

either corporation to enforce the administrative subpoenas that had 

been served on Cash Advance or Preferred Cash Loans.    

The Attorney General asked the court in June 2005 to issue 

contempt citations.  One motion for a contempt citation referred to 

“Cash Advance” in the caption.  It asked the court for an order 

requiring “Cash Advance, [and] the company of which Cash 

Advance appears to be a d/b/a, C.B. Services Corp. . . . to appear 

and show cause why they should not be held in contempt for their 

failure to comply” with the court’s February 2005 order enforcing 

the administrative subpoena.  The motion made the same request 

for CBSC’s “officers, directors, shareholders, members, principals, 

servants, employees, agents, attorneys, successors, heirs, and 

assigns, including its president, sole executive officer, and director 

James A. Fontano[.]”   

The other motion referred to “Preferred Cash Loans” in the 

caption.  It asked the court for an order requiring “Preferred Cash 

Loans . . . [and] the company of which Preferred Cash [Loans] 

appears to be a d/b/a, Executive Global Management, Inc. . . . to 
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appear and show cause why they should not be held in contempt 

for their failure to comply” with the court’s February 2005 order 

enforcing the administrative subpoena.  The motion made the same 

request for EGMI’s “officers, directors, shareholders, members, 

principals, servants, employees, agents, attorneys, successors, 

heirs, and assigns, including its president, sole executive officer, 

and director James A. Fontano[.]” 

The court, as is pertinent here, issued contempt citations in 

June 2005.  The court issued one contempt citation to Cash 

Advance and CBSC, and one to Preferred Cash Loans and EGMI. 

Meanwhile, two Indian tribal entities, Miami Nations 

Enterprises, Inc. (MNE), and SFS, Inc. (SFS), filed a joint motion to 

dismiss the proceedings against Cash Advance and Preferred Cash 

Loans.  They had not been served with administrative subpoenas, 

or orders to enforce administrative subpoenas, or contempt 

citations.   

MNE stated that it did business as Cash Advance.  It added 

that it had been incorporated by the Miami Nation of Oklahoma, an 

Indian tribe.   
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SFS stated that it did business as Preferred Cash Loans.  It 

added that it had been incorporated by the Santee Sioux Nation, 

another Indian tribe.   

The tribal entities argued that they owned and operated the 

two Internet payday lending businesses.  Therefore, Cash Advance 

and Preferred Cash Loans, as businesses run by the tribal entities, 

were immune from any administrative or judicial enforcement 

action that the Attorney General might pursue because of the 

doctrine of tribal sovereign immunity.   

There was extensive litigation after the tribal entities entered 

their appearance in this case.  For example, there were appeals to 

this court and to the Colorado Supreme Court.  See Cash Advance 

& Preferred Cash Loans v. State, 242 P.3d 1099 (Colo. 2010); State 

ex rel. Suthers v. Cash Advance & Preferred Cash Loans, 205 P.3d 

389 (Colo. App. 2008).   

In the course of this litigation, Michael Hicks was arrested 

because he was allegedly an officer of CBSC and because neither 

Cash Advance nor CSBC had answered the administrative 

subpoena.  The trial court subsequently quashed the arrest warrant 

for Mr. Hicks.  It also imposed joint and several monetary sanctions 
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against the State of Colorado and a senior assistant attorney 

general for the fees and costs Mr. Hicks had incurred “in getting the 

arrest warrant quashed.” 

The supreme court decided various issues on appeal in 2010.  

It then remanded the case to the trial court to conduct additional 

proceedings.  Specifically, the supreme court directed the trial court 

to determine whether Cash Advance and Preferred Cash Loans “are 

arms” of the Miami Nation of Oklahoma and the Santee Sioux 

Nation, respectively, and “therefore entitled to those federally 

recognized tribes’ sovereign immunity from this investigatory 

subpoena enforcement action.”  Cash Advance & Preferred Cash 

Loans, 242 P.3d at 1115.       

The trial court concluded on remand that the Attorney 

General’s request to enforce the administrative subpoenas was 

barred by the doctrine of tribal sovereign immunity.  The court then 

granted the tribal entities’ motion to dismiss in a written order that 

it issued on February 18, 2012. 

The court found that (1) the Miami Nation had licensed MNE 

“to operate a payday loan business known as Cash Advance” and 

(2) the Santee Sioux Nation had licensed SFS “to engage in payday 
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lending . . . under the name of Preferred Cash Loans.”  The court 

ended its written order by stating that 

[t]he tribal entities’ motions to dismiss are GRANTED, the 
orders enforcing the administrative subpoenas are 
VACATED, the contempt citations aimed at the tribal 
entities and their officers are DISCHARGED, and the 
bench warrants associated with the tribal officers’ failure 
to appear at the show cause hearing are VACATED. 

(Emphasis added.)   

The Attorney General filed a motion to reconsider this order on 

March 5, 2012.  The court denied the motion to reconsider on 

March 14, 2012. 

But the court’s February 18, 2012, order did not expressly 

refer to CBSC and EGMI.  The Attorney General filed two motions 

that asked the court to vacate the contempt citations concerning 

those entities and to “dismiss [them] with prejudice” from the 

subpoena enforcement action.  These motions alleged that the “legal 

status” of CBSC and EGMI had “been revoked,” and that those 

corporate entities had been “shell corporations owned and 

controlled by [a person named] Scott Tucker.”   

The motions did not allege that the Attorney General had 

served CBSC and EGMI with administrative subpoenas, or that the 
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trial court had ordered those corporate entities to comply with any 

administrative subpoenas.  Rather, the motions stated that (1) the 

court had issued contempt citations to CBSC and EGMI “for 

allegedly violating [the court’s] subpoena enforcement order” 

(emphasis supplied); and (2) there was no “further need” for the 

Attorney General or the court “to continue to pursue the contempt 

citations” against CBSC or EGMI.  

The trial court granted these motions on May 23, 2012. 

This appeal was filed on July 6, 2012. 

II. This Appeal Is Untimely 

A. Time for Filing an Appeal 

When this appeal was filed, C.A.R. 4(a) required that a notice 

of appeal must be filed within forty-five days of the entry of a final 

judgment or order of the trial court.  See also § 24-4-106(9), C.R.S. 

2013 (“The decision of the district court shall be subject to appellate 

review as may be permitted by law or the Colorado appellate 

rules[.]”); C.A.R. 1; United Bank of Boulder, N.A. v. Buchanan, 836 

P.2d 473, 475 (Colo. App. 1992).  (We recognize that the time for 

filing an appeal has since been increased to forty-nine days.  C.A.R. 

4(a).)  If any party files a timely motion for post-trial relief under 
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C.R.C.P. 59, the time for appeal runs from the date of disposition of 

that motion.  C.A.R. 4(a).   

“The failure to file a timely appeal creates a jurisdictional 

defect.”  Andrews v. Picard, 199 P.3d 6, 9 (Colo. App. 2007).  “A 

judgment is final and appealable if it disposes of the entire litigation 

on its merits, leaving nothing for the court to do but execute on the 

judgment.”  Id. (citing Kempter v. Hurd, 713 P.2d 1274, 1277 (Colo. 

1986)).   

B. The February 18, 2012, Order Was Final 
for Purposes of Appeal 

The tribal entities contend that the February 18, 2012, order 

was final for purposes of appeal.  The trial court denied the 

Attorney General’s subsequent C.R.C.P. 59 motion for post-trial 

relief on March 14, 2012.  Thus, the tribal entities assert, the notice 

of appeal was due on April 30, 2012. 

The Attorney General counters that the February order was 

not final because it did not resolve the pending contempt citations 

that had been served on CBSC and EGMI.  Rather, the Attorney 

General asserts, it was the May 23, 2012, order that finally 
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determined “all issues, as to all parties,” and, by doing so, ended 

the case.  Kempter, 713 P.2d at 1277. 

We agree with the tribal entities. 

An order enforcing a subpoena “in a special statutory 

proceeding,” such as this one, is a “final judgment because it 

disposes of the proceedings.”  State ex. rel. Suthers v. C.B. Servs., 

Corp., 252 P.3d 7, 10 (Colo. App. 2010).  By a parity of reasoning, 

an order denying the request to enforce a subpoena and dismissing 

such a request is also a final judgment.  See State ex. rel. Dep’t of 

Human Servs. v. N.D. Ins. Reserve Fund, 822 N.W.2d 38, 41 (N.D. 

2012)(trial court’s order denying agency’s request for enforcement of 

an administrative subpoena was a final order for purposes of 

appeal); Pa. Human Relations Comm’n v. Lansdowne Swim Club, 

526 A.2d 758, 760 (Pa. 1987)(court’s order denying enforcement of 

an agency’s subpoena was a final order for appellate purposes 

because it “dispose[d] of the entire matter” before the court and the 

court’s order “precludes (or substantially impedes)” the agency’s 

“exercise of its statutory duty to investigate charges of unlawful . . . 

practices”); cf. Kennedy v. King Soopers, Inc., 148 P.3d 385, 387 
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(Colo. App. 2006)(“The order of dismissal [of a tort complaint] was a 

final, appealable judgment[.]”). 

If we assume that Cash Advance and CBSC constituted one 

business entity, and that Preferred Cash Loans and EGMI 

constituted a second business entity, then the trial court’s February 

18, 2012, order obviously resolved all the pending proceedings 

against both business entities.  The trial court found in its February 

18, 2012, order that Cash Advance was operated by a tribal entity 

— MNE — and that Preferred Cash Loans was operated by a tribal 

entity — SFS.  The court granted the tribal entities’ motion to 

dismiss, vacated the administrative subpoenas, and discharged the 

contempt citations directed to the tribal entities and their officers.  

Therefore the February 18, 2012, order would be final for purposes 

of appeal as to CBSC and EGMI because the court’s order resolved 

all the issues in the pending case concerning them.  See Kempter, 

713 P.2d at 1277.  

But what if we assume that Cash Advance and CBSC, and 

Preferred Cash Loans and EGMI, were different business entities, 

respectively?  Does this lead us to a different result?  We conclude 

that the answer to this question is “no.”  We base our answer on the 
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pertinent definition of contempt, which is found in C.R.C.P. 

107(a)(1): “disobedience or resistance by any person to or 

interference with any lawful . . . order of the court.”     

The plain language of the trial court’s February 18, 2012, 

order clearly establishes that the court intended to vacate all the 

orders enforcing the administrative subpoenas that had been issued 

to Cash Advance and Preferred Cash Loans.  When the court 

vacated those orders, it eliminated any basis for holding CBSC and 

EGMI in contempt.   

Neither CBSC nor EGMI was mentioned in the original 

administrative subpoenas or in the court’s February 2005 orders 

enforcing the administrative subpoenas.  There is no indication in 

the record that the Attorney General served administrative 

subpoenas on CBSC or EGMI, or that the court issued orders 

enforcing administrative subpoenas to CBSC or EGMI.  CBSC and 

EGMI could not therefore disobey, resist, or interfere with any 

orders enforcing administrative subpoenas as of February 18, 2012, 

because there were no longer any administrative subpoena orders 

to enforce.   
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Assuming for purposes of argument that Cash Advance and 

CBSC as well as Preferred Cash Loans and EGMI were separate 

business entities, we therefore conclude that the February 18, 

2012, order completely resolved the contempt citations that the 

court had issued to CBSC and EGMI.  The order decided all 

questions arising out of those contempt citations because the order 

(1) resolved the issue of contempt and (2) determined that sanctions 

would not be imposed.  See C.B. Servs., Corp., 252 P.3d at 13 

(“[T]rial court orders relating to contempt qualify as final if they 

decide (1) the issue of contempt and (2) whether sanctions are 

warranted.”). 

We therefore conclude that the February 18, 2012, order was a 

final, appealable order.  It left nothing for the court to do to 

determine the rights of Cash Advance, CBSC, Preferred Cash Loans, 

and EGMI.  See People v. Guatney, 214 P.3d 1049, 1051 (Colo. 

2009)(A final judgment is “one that ends the particular action in 

which it is entered, leaving nothing further for the court 

pronouncing it to do in order to completely determine the rights of 

the parties involved in the proceedings.”).   
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We further conclude that the notice of appeal in this case was 

untimely.  It was due on April 30, 2012, but it was not filed until 

July 6, 2012. 

C. The May 23, 2012, Order Did Not Revive the Appeal 

The Attorney General argues that (1) by requesting the 

contempt citations, it commenced “separate contempt proceedings” 

under C.R.C.P. 107(c); (2) the “contempt proceedings” encompassed 

all substantive litigation in this case; (3) the May 23, 2012, order 

vacating the contempt citations terminated the “contempt 

proceedings”; (4) therefore, the notice of appeal was timely; and (5) 

the February 18, 2012, order is subject to review as an 

“intermediate” order.  We disagree. 

It is true that “an order deciding the issue of contempt and 

sanctions is a final order” that may be appealed separately from an 

underlying action.  Madison Capital Co., LLC v. Star Acquisition VIII, 

214 P.3d 557, 559 (Colo. App. 2009)(emphasis added).  Even if we 

were to assume, however, that the Attorney General is correct that 

the act of issuing contempt citations creates an independent action, 

such an assumption does not further the Attorney General’s 

argument that a final judgment in a putatively separate proceeding 
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serves as vehicle to appeal the trial court’s February 18, 2012, 

order in this case.   

First, we disagree with the Attorney General’s premise that the 

contempt proceedings encompassed all the substantive litigation in 

this case.  As a logical matter, the contempt proceedings could not 

achieve that end if they were “separate” proceedings against 

“separate” parties.  And, as we have already concluded, the 

contempt proceedings involving Cash Advance and CSBC, and 

Preferred Cash Loans and EGMI, respectively, as either single or 

consolidated or separate business entities, were finally resolved by 

the February 18, 2012, order.  Cf. Harris v. Regional Transp. Dist., 

155 P.3d 583, 586 (Colo. App. 2006)(appeal dismissed because a 

proposed amended petition adding a new party “would not have 

related back” to the “filing of [a] dismissed petition”); Hickam v. Colo. 

Real Estate Comm’n, 36 Colo. App. 76, 83, 534 P.2d 1220, 1225 

(1975)(“When the district court reviews an administrative decision, 

and as a result of that review, it remands the case to the agency for 

additional action, the district court’s judgment is final if the merits 

of the controversy have been determined.”). 

 



16 

Second, the Attorney General’s substantive arguments in this 

appeal do not involve the May 23, 2012, order.  Rather, they 

concern the rulings that trial court issued on or before its final 

February 18, 2012, order.  If the contempt citations issued to CSBC 

and EGMI create separate contempt proceedings, the Attorney 

General’s appeal of the May 23, 2012, order, is an attempt to 

collaterally attack the final order of February 18, 2012.  And that 

the Attorney General cannot do.  See Cavanaugh v. Colo. Dep’t of 

Soc. Servs., 644 P.2d 1, 4 (Colo. 1982)(appellant could not use an 

appeal of a December 1978 contempt order to collaterally attack the 

propriety of a June 1978 “judgment affirming [an] agency action”); 

Kennedy, 148 P.3d at 388 (“Because plaintiff did not appeal the 

judgment, the underlying order of dismissal is final and may not be 

collaterally attacked.”). 

III. Attorney Fees 

Mr. Hicks asserts that he is entitled an award of attorney fees 

and costs incurred in this appeal.  We disagree because we 

conclude that the appeal is not frivolous.  See C.A.R. 38(d). 

The appeal is dismissed. 

 JUDGE WEBB and JUDGE NIETO concur. 

 



  

 
 
 
 

NOTICE CONCERNING ISSUANCE OF THE MANDATE 
 
 
 
Pursuant to C.A.R. 41(b), the mandate of the Court of Appeals may issue forty-
three days after entry of the judgment.  In worker’s compensation and 
unemployment insurance cases, the mandate of the Court of Appeals may issue 
thirty-one days after entry of the judgment.  Pursuant to C.A.R. 3.4(I), the 
mandate of the Court of Appeals may issue twenty-nine days after the entry of 
the judgment in appeals from proceedings in dependency or neglect. 
 
Filing of a Petition for Rehearing, within the time permitted by C.A.R. 40, will 
stay the mandate until the court has ruled on the petition.  Filing a Petition for 
Writ of Certiorari with the Supreme Court, within the time permitted by C.A.R. 
52(b) will also stay the mandate until the Supreme Court has ruled on the 
Petition. 
 
 
 
    BY THE COURT:  Alan M. Loeb  
        Chief Judge 
 
 
DATED:  October 10, 2013 
 
Notice to self-represented parties:  The Colorado Bar Association 

provides free volunteer attorneys in a small number of appellate cases.  If 
you are representing yourself and meet the CBA low income qualifications, 
you may apply to the CBA to see if your case may be chosen for a free 
lawyer.  Self-represented parties who are interested should visit the 
Appellate Pro Bono Program page at 
http://www.cobar.org/index.cfm/ID/21607. 
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