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RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

 
 Amicus curiae, The Choctaw Nation of Oklahoma, is a federally recognized 

Indian tribe, 77 Fed. Reg. 47869 (August 10, 2012).  It is not a publicly held 

corporation, issues no stock, and has no parent corporation, and therefore no 

publicly held corporation owns 10% or more of its stock pursuant to Fed. R. App. 

P. 26.1. 

 

     /s/ Kurt M. Rupert      
Kurt M. Rupert 
Counsel for Amicus Curiae 
HARTZOG CONGER CASON & NEVILLE 
1600 Bank of Oklahoma Plaza 
201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
(405) 235-7000 

    krupert@hartzoglaw.com 

 

Dated: December 16, 2013 
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IDENTITY AND INTEREST OF THE AMICUS CURIAE 

The Choctaw Nation of Oklahoma (the “Choctaw Nation”) has a direct 

interest in this appeal because it concerns the interpretation and application of 

existing treaty rights guaranteed to the Choctaw Nation in the Treaty of Dancing 

Rabbit Creek, September 27, 1830, 7 Stat. 333, Agency Record (“AR”) at 14-A, 

The Treaty of Washington of 1855, June 22, 1855, 11 Stat. 611, AR at 14-B, and 

The Treaty of Washington of 1866, April 28, 1866, 14 Stat. 769, AR at 14-C, 

(collectively, the “Treaties”).  Petitioner/Cross-Respondent, the Chickasaw Nation 

is either bound by, or is a party to, the Treaties.   

The Choctaw Nation filed an amicus brief in support of the Chickasaw 

Nation in the proceedings before the National Labor Relations Board (the 

“NLRB”).  In its Decision and Order the NLRB misapplied the language of the 

Treaties, and cases interpreting the Treaties, to conclude that the Treaties failed to 

confer a right on the Chickasaw Nation to be free of application of the National 

Labor Relations Act (the “NLRA”).  As a party to the Treaties at issue in this 

appeal, the Choctaw Nation is interested in this Court’s interpretation and 

application of the rights they secure.  
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2 

 
RULE 29 STATEMENTS REGARDING CONSENT TO FILE, 

AUTHORSHIP, AND FINANCIAL CONTRIBUTIONS 
 

Pursuant to Fed. R. App. P. 29, the parties have consented to the filing of 

this Brief.  No counsel for a party authored this Brief in whole or in part, and no 

such counsel or party made a monetary contribution intended to fund the 

preparation or submission of this Brief.  No person or entity other than amicus 

curiae and its counsel made a monetary contribution to the preparation of this 

Brief.  

INTRODUCTION 

In its Decision and Order, 359 NLRB No. 163 (July 12, 2013), the NLRB 

acknowledges the existence of the sacred treaty rights of the Choctaw and 

Chickasaw Nations, by which the United States promised the Choctaw and 

Chickasaw that they would remain sovereign nations on the land deeded to them 

west of the Mississippi River in exchange for ceding control of their ancestral 

homelands east of the Mississippi River.  However, the NLRB proceeds to casually 

brush these promises aside, finding that they have little relevance to modern times 

due to what the NLRB perceives to be a “trend toward increasing Federal control 

and decreasing tribal autonomy . . . .”  Id. at p. 5.  Narrowly construing the rights 

guaranteed by the Treaties in a manner unfavorable to the Chickasaw Nation, the 
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NLRB improperly concludes that the Chickasaw Nation is subject to the NLRA.  

Id. at p. 6.  

Examination of the historical context in which the Treaties were negotiated 

and made reveals that they were intended by the Choctaw and Chickasaw to assure 

that they would remain sovereign nations, free of most federal and all State 

interference in their affairs.  In fact, the Choctaw and Chickasaw were careful in 

each treaty to preserve their independent tribal identities, and to assure that they 

were free to live under their own tribal governments, laws and customs, and would 

not be subject to regulation by any State, territory, or the federal government.   

Although the Treaties recognize the plenary power of the United States 

under the Constitution to pass laws affecting the Choctaw and Chickasaw Nations, 

the Treaties limit the use of such power to laws regulating Indian affairs, and 

thereby expressly recognize the ongoing relationship of trust between the United 

States and the Choctaw and Chickasaw Nations as a whole.  Each treaty also 

guaranteed the Choctaw and Chickasaw Nations the power to exclude non-

members from the land granted to them in order to protect their sovereignty, tribal 

form of government, laws, cultural identity, customs and way of life.  Nothing in 

the history or language of the Treaties suggests that the Choctaw and Chickasaw 

Nations agreed or intended to be subject to the NLRA.  
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SUMMARY OF THE ARGUMENT 

The NLRB’s Decision and Order fails to account for the breadth and scope 

of the sovereignty guaranteed to the Choctaw and Chickasaw Nations under the 

Treaties, which has repeatedly been recognized to be exceptional.  Montana v. 

United States, 450 U.S. 544, 555 n. 5 (1981) (discussing the “special historical 

origins” of the Treaty of Dancing Rabbit Creek); Choctaw Nation v. Oklahoma, 

397 U.S. 620, 631-36 (1970).  Application of the NLRA to the Chickasaw Nation 

is not consistent with the terms of the Treaties, and would result in the abrogation 

by implication of express treaty rights, which is contrary to existing United States 

Supreme Court precedent.  See, e.g., United States v. Dion, 476 U.S. 734, 738-39 

(1986) (because Indian treaty rights are too fundamental to easily be cast aside, 

congressional abrogation must be “clear and plain,” and absent explicit statutory 

language, requires at a minimum clear and reliable evidence of congressional 

intent in the legislative history of the statute).   

The Decision and Order also fails to interpret the Treaties in the manner 

most favorable to the Choctaw and Chickasaw Nations, despite express treaty 

language requiring the NLRB to do so.  See, Treaty of Dancing Rabbit Creek, art. 

18, AR 41-A at p. 6.  Even absent such express treaty language, Indian treaties are 

not to be interpreted narrowly, but are to be construed so as to generously 

recognize the full obligation of the United States to protect the interests of a 
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dependent people.  Peoria Tribe of Indians of Oklahoma v. United States, 390 U.S. 

468, 472-73 (1968).  Doubtful expressions in the Treaties must be resolved in favor 

of the Choctaw and Chickasaw Nations, and not in favor of the application of 

federal law.   

Moreover, “treaties with the Indians must be interpreted as they would have 

understood them . . . and any doubtful expressions in them should be resolved in 

the Indians’ favor.”  See, e.g., Choctaw Nation v. Oklahoma, 397 U.S. 620, 630-31 

(1970), citing Jones v. Meehan, 175 U.S. 1, 11 (1899), and Alaska Pacific 

Fisheries v. United States, 248 U.S. 78, 89 (1918).  “The Indian Nations did not 

seek out the United States and agree upon an exchange of lands in an arm’s-length 

transaction.  Rather, treaties were imposed upon them and they had no choice but 

to consent.”  Choctaw Nation, 397 U.S. at 630-31.   

In light of this precedent, the NLRB’s finding that the Chickasaw Nation is 

subject to the NLRA is remarkable, given that the NLRB acknowledges the 

existence of a “specific treaty provision that supports the Chickasaw Nation’s 

contention that it is not subject to the Act . . . .”  359 NLRB No. 163 at p. 5.  

Rather than generously recognizing the full obligation of the United States to 

protect the interests of Indian tribes, Peoria Tribe, 390 U.S. 468, 472-73 (1968), 

and resolving any doubtful expressions in the language of the treaties in favor of 

the Chickasaw Nation, the NLRB Decision and Order does the opposite.  It 
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narrowly construes the treaty language against the Chickasaw Nation, and then 

applies it in a manner that favors the application of federal law.   

There is no valid construction of the Treaties that supports the conclusions 

reached by the NLRB in its Decision and Order, and it should therefore be reversed 

by this Court. 

ARGUMENT 

I. The Historical Context of the Treaties. 
 

Interpretation and application of the Treaties requires an analysis of what the 

Indian tribes that entered into them understood them to mean.  Moreover, any 

doubtful expressions “should be resolved in the Indians’ favor.”  Choctaw Nation 

v. Oklahoma, 397 U.S. 620, 630-31 (1970). 

The Choctaw Nation, in an attempt to avoid what ultimately proved to be 

their fate, entered into a series of treaties with the newly-formed United States, 

gradually relinquishing their claims to their ancestral homelands in response to 

continued settlement by westward immigrants and pressure from the United States.  

See, e.g., Treaty at Fort Adams, 7 Stat. 66 (1801) (two and a half million acres 

ceded); Treaty at Mt. Dexter, 7 Stat. 98 (1805) (four million acres); Treaty at Fort 

St. Stephens, 7 Stat. 152 (1816) (ceding relatively small tract where Columbus, 

Mississippi, now stands).   
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On June 1, 1830, Secretary of War, John H. Eaton, at the instruction of 

President Jackson, wrote to the Chickasaws and the Choctaws, inviting them to 

meet with President Jackson at Franklin, Tennessee, on August 23, 1830.  

President Jackson told those assembled at this meeting the terms on which the 

United States was willing to enter into a treaty with the Choctaw and Chickasaw 

Nations.  President Jackson stated to those assembled: 

By an act of Congress, it was placed in [the President’s] 
power to extend justice to the Indians; to pay the 
expenses of their removal; to support them for twelve 
months; and to give them a grant for lands which should 
endure “as long as the grass grows, or water runs.” 

. . . . 

His earnest desire is, that you may be perpetuated and 
preserved as a nation; and this, he believes, can only be 
done and secured by your consent to remove to a country 
beyond the Mississippi 

. . . . 

Your great father will give it to you for ever, that it may 
belong to you and your children while you shall exist as 
a nation, free from all interruption. 

. . . . 

Young chiefs!  forget the prejudices you feel for the soil 
of your birth, and go to land where you can preserve 
your people as a nation.  Peace invites you there; 
annoyance will be left behind; within your limits no 
State or territorial authority will be permitted; 
intruders, traders and above all, ardent spirits, so 
destructive to health and morals, will be kept from 
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among you, only as the laws and ordinances of your 
nation may sanction their admission. 

Senate Doc. No. 512, 23rd Congress, 1st Session, Vol. 2, 240-242 (1830) 

(emphasis added). 

Immediately following this meeting, Secretary Eaton and General Coffee 

were dispatched by President Jackson to Dancing Rabbit Creek in Mississippi 

where they met with the Choctaws on September 15, 1830.  Again, on September 

18, 1830, they exhorted the assembled Choctaws: 

. . . if you are satisfied that under such condition of things 
you cannot be happy, consent to remove beyond the 
Mississippi, where you will be away from the white 
people, and from their laws, and be able to live under 
your own. 

. . . . 

and your white father can bring you forth; and can 
keep the white mans laws from interrupting and 
disturbing you; and there I will guard you against all 
enemies, whether they be white or red; and no State or 
Territory will be created. 

. . . . 

There your great father can be your friend; there he can 
keep the white man’s law from interrupting and 
disturbing you; and there, too, he will guard you 
against all enemies, whether they be white or red.  
There no State or Territory will be created and he will 
have it in his power to protect you fully in your usages, 
laws, and customs.  Here he cannot do these things, 
because neither he nor Congress possesses authority to 
prevent the States from extending their jurisdiction over 
you, and throughout their limits. 
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Senate Doc. No. 512, 23rd Congress, 1st Session, Vol. 2, pp. 256-258 (1830) 

(emphasis added). 

Thus, based on assurances given by the President, and the Commissioners 

appointed by the President, that in their new land they would remain “free of the 

white man’s law,” protected fully in their usages, laws and customs, and free of 

“intruders and traders,” the Choctaws agreed, in the Treaty of Dancing Rabbit 

Creek, September 27, 1830, 7 Stat. 333, AR 14-A, to leave their ancestral home in 

Mississippi, and to move to the new lands west of the Arkansas Territory, now 

located in the State of Oklahoma. 

It is equally clear that the Choctaw and Chickasaw Nations had no choice 

but to consent to the Treaty of Dancing Rabbit Creek, as well as the subsequent 

Treaties of Washington of 1855 and 1866, or risk losing all vestiges of their 

sovereignty, tribal government, laws, culture and way of life.  The Choctaw 

negotiating these treaties with the United States recognized that they must 

acquiesce in the demands of the United States or bear the responsibility for the 

extermination of the Choctaw Nation or the forced removal of their people by the 

United States under even more unfortunate circumstances. 

II. The Treaty of Dancing Rabbit Creek. 

Through the Treaty of Dancing Rabbit Creek, the Choctaw Nation agreed to 

cede to the United States all lands still occupied by them east of the Mississippi 
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River, an area covering more than ten million acres.  Treaty of Dancing Rabbit 

Creek, September 27, 1830, 7 Stat. 333, art. 3, AR14-A at p. 3.  In exchange, the 

United States granted an area west of the Mississippi River to the Choctaw Nation 

that encompasses what is today approximately the southern third of the State of 

Oklahoma.  Notably, the United State granted this land to the Choctaw: 

in fee simple to them and their descendants, to inure to 
them while they shall exist as a nation and live on it . . . . 

Id., art. 2, AR 14-A at p. 2.  The treaty makes clear that the Choctaw would remain 

free of State, territorial or federal law and be free to govern by their own “usages, 

laws and customs” in their new land: 

The Government and people of the United States are 
hereby obliged to secure to the said Choctaw Nation . . . 
the jurisdiction and government of all the persons and 
property that may be within their limits west, so that no 
Territory or State shall ever have a right to pass laws for 
the government of the Choctaw Nation of Red People 
and their descendants; and that no part of the land 
granted them shall ever be embraced in any Territory of 
State; but the U.S. shall forever secure said Choctaw 
Nation from and against, all laws except such as from 
time to time may be enacted in their own National 
Councils, not inconsistent with the Constitution, Treaties, 
and Laws of the United States; and except such as may, 
and which have been enacted by Congress, to the extent 
that Congress under the Constitution are required to 
exercise a legislation over Indian Affairs. 

Id., art. 4, AR 14-A at p. 3 (emphasis added).   
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In recognition of the fact that Choctaw Nation was intended to operate as a 

separate, sovereign nation, free of federal law within the land granted to it by the 

United States, it was deemed necessary by the United States to include a provision 

in Article 11 of the Treaty permitting the United States to “establish one or more 

Post Offices in said Nation,” and “such military post roads, and posts, as they may 

consider necessary.”   

Article 12 of the Treaty confirmed the power of the Choctaw to exclude non-

members from their tribal lands.  It obligates the United States to remove all 

intruders from the land granted to the Choctaw Nation, and to keep all such 

intruders outside of it.  Those negotiating for the Choctaw therefore understood 

that the land to which they were moving would be free of “intruders and traders” 

so that they could protect their sovereignty and identity as a tribe from 

encroachment by the “white man’s law.”   

The concept of separateness from intruders and from State and federal law is 

so central to the concept of the treaty that in Article 18, which provides for a 

survey of the lands granted to the Choctaw Nation, it was deemed necessary to 

note that such “surveyors may enter the Choctaw Country for that purpose, 

conducting themselves properly and disturbing or interrupting none of the Choctaw 

people.  But no person is permitted to settle within the nation, or the lands to be 
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sold before the Choctaws shall remove.”  Id., art. 18, AR 14-A at p. 6 (emphasis 

added).   

Finally, Article 18 additionally makes clear that wherever any well-founded 

doubt shall arise as to the meaning of the Treaty, “it shall be construed most 

favorably towards the Choctaws.”  Id. (emphasis added). 

III. The Treaty of Washington of 1855.   

Following the Treaty of Dancing Rabbit Creek, and the relocation of the 

Choctaw in 1831, 1832, and 1833, a dispute arose between the Choctaw and the 

United States regarding the western boundary of the land granted to the Choctaw.  

In the Treaty of Washington of 1855, June 22, 1855, 11 Stat. 611, AR 14-B, the 

Choctaw and Chickasaw Nations, among other things: (1) relinquished any claim 

to territory west of the 100th degree west longitude; (2) agreed to the creation of a 

separate district for the Chickasaw Nation within the lands granted to the Choctaw 

in the Treaty of Dancing Rabbit Creek; and (3) agreed to lease to the United States 

the land west of the 98th degree of west longitude for the settlement of other Indian 

tribes.  In reaching this agreement, Article 7 of the Treaty again makes clear: 

So far as may be compatible with the Constitution of the 
United States and the laws made in pursuance thereof, 
regulating trade and intercourse with the Indian tribes, 
the Choctaws and Chickasaws shall be secured in the 
unrestricted right of self-government, and full 
jurisdiction, over persons and property, within their 
respective limits; . . . and all persons, not being citizens 
or members of either tribe, found within their limits, 
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shall be considered intruders, and be removed from, 
and kept out of the same . . . . 

Id., art. 7, AR 14-B at p. 3 (emphasis added).  Article 21 of the Treaty confirms 

that it supersedes and takes the place of former treaties between the United States 

and the Choctaw and Chickasaw Nations only to the extent the terms of the earlier 

treaties are inconsistent with its terms. Id. at art. 21, AR 14-B at p. 6. 

 It is clear by its terms that this Treaty was not intended to affect either the 

sovereignty or the right of the Choctaw and Chickasaw to exclude non-members 

from the land granted to them, as guaranteed by the Treaty of Dancing Rabbit 

Creek.  In fact, the Treaty of Washington of 1855 unequivocally reaffirms the 

commitment of the United States to the Choctaw and Chickasaw Nations to 

guarantee their “unrestricted right of self-government, and full jurisdiction, over 

persons and property, within their respective limits” subject only to the laws of the 

United States regulating trade and intercourse with the Indian tribes pursuant to the 

Indian Commerce Clause of the United States Constitution.  U.S. Const. art. I, sec. 

8.  Moreover, the United States again affirmed its obligation to preserve the 

sovereignty of Choctaw and Chickasaw Nations over the land granted to them, by 

categorizing all persons not citizens or members of the tribes as “intruders” who 

shall be removed and kept out of land granted to the Choctaw and Chickasaw by 

the United States. 
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IV. The Treaty of Washington of 1866. 

The Treaty of Washington of 1866, 14 Stat. 769, AR 14-C, arose as a 

consequence of the decision of the Choctaw and Chickasaw Nations to ally with 

the Confederate States during the Civil War.  Following the end of the Civil War, 

the United States called the Chickasaw and Choctaw Nations to a council on 

September 8, 1865.  The United States originally demanded that the Treaty include 

language whereby the Choctaw and Chickasaw would for the first time recognize 

the “exclusive jurisdiction” of the United States.  Angie Debo, The Rise and Fall of 

the Choctaw Republic (Univ. of Oklahoma Press, 2nd ed. 1961) at p. 86.  However, 

the Choctaw and Chickasaw Nations rejected the inclusion of this language in the 

treaty unless it was expressly limited to apply only to the practice of slavery.  Id. at 

p. 87. 

Notably, the “exclusive jurisdiction” language was completely dropped from 

the final version of the Treaty.  Accordingly, the NLRB’s reliance on the language 

of the Treaty to suggest that it reflects “increasing Federal and decreasing tribal 

autonomy” is entirely misplaced.  See 359 NLRB No. 163 at p. 5.  In fact, the 

history of the negotiation of this Treaty proves the opposite.  Any mention of the 

“exclusive jurisdiction” of the United States was removed from the Treaty at the 

insistence of the Choctaw and Chickasaw negotiators.  Moreover, the purpose of 

the Treaty was to provide for the surrender of the “leased district” created in the 
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Treaty of Washington of 1855 in return for a payment of $300,000 from the United 

States, to be divided between the Choctaw and Chickasaw Nations if they adopted 

the freed slaves, or to be expended for the benefit of the freed slaves if the 

Choctaw or Chickasaw Nations, by failing to adopt them, decreed their removal 

from the Choctaw and Chickasaw Nations.  The treaty thereby continued to 

recognize the sovereignty of the Choctaw and Chickasaw Nations and their 

continuing right to exclude non-members (freed slaves in the event they were not 

adopted by the Tribes) from the land previously granted to them.   

To make clear that the Choctaw and Chickasaw Nations retained sovereignty 

over the land granted to them, the Treaty states: 

The Choctaws and Chickasaws agree to such legislation 
as Congress and the President of the United States may 
deem necessary for the better administration of justice 
and the protection of the rights of person and property 
within the Indian Territory; provided, however, Such 
legislation shall not in anywise interfere with or annul 
their present tribal organization, or their respective 
legislatures or judiciaries, or the rights, laws, privileges, 
or customs of the Choctaw and Chickasaw Nations 
respectively. 

Id., art. 7, AR 14-C at p. 4.   

Article 10 of the Treaty makes clear that the United States reaffirms “all 

obligations arising out of treaty stipulations or acts of legislation with regard to the 

Choctaw and Chickasaw Nations, entered into prior to the late rebellion [the Civil 
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War], and in force at that time, not inconsistent herewith . . .  .”  Id., art. 10, AR 

14-C at p. 6.   

Finally, the treaty confirms: 

All the rights, privileges, and immunities heretofore 
possessed by said nations or individuals thereof, or to 
which they were entitled under the treaties and legislation 
heretofore made and had in connection with them, shall 
be, and are hereby declared to be, in full force, so far as 
they are consistent with the provisions of this treaty. 

Id., art. 45, AR 14-C at p. 14. 

 Like the Treaty of Dancing Rabbit Creek and the Treaty of Washington of 

1855 before it, the Treaty of Washington of 1866 was not intended to affect either 

the sovereignty of the Choctaw and Chickasaw over the land granted to them or 

their right to exclude non-members from that land, as originally guaranteed by the 

Treaty of Dancing Rabbit Creek.  In fact, the Treaty of Washington of 1866 

expressly reaffirmed the commitment of the United States to “the unrestricted right 

of self-government, and full jurisdiction, over persons and property, within [the 

Choctaw and Chickasaw Nations’] respective limits” subject only to the laws of 

the United States regulating trade and intercourse with the Indian tribes pursuant to 

the Indian Commerce Clause of the United States Constitution, U.S. Const. art. I, 

sec. 8.  Moreover, the United States reaffirmed its obligation to preserve the 

sovereignty of Choctaw and Chickasaw Nations over the land granted to them, by 
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categorizing all persons not citizens or members of the tribes as “intruders” who 

would be removed and kept out of land granted to them. 

V. Application of the NLRA to the Chickasaw Nation 
Would Abrogate Rights Guaranteed It Under the 
Treaties. 

Following a cursory examination of the Treaties, devoid of any of the above-

referenced historical context, the NLRB’s Decision and Order narrowly construes 

the language of the Treaties in a manner unfavorable to the Chickasaw Nation to 

conclude that the Chickasaw Nation is subject to the NLRA.   

The Decision and Order of the NLRB should be reversed by this Court 

because: (i) its discussion and analysis of the applicable treaty language fails to 

accord it the proper deference required by the decisions of this Court and of the 

United States Supreme Court, and fails to acknowledge the exceptional nature of 

the rights guaranteed to the Choctaw and Chickasaw Nations in the Treaties; and 

(ii) the assertion of jurisdiction over the Chickasaw Nation by the NLRB under the 

NLRA is inconsistent with the existing precedent of this Court.   

The only authority cited by the NLRB in support of its Decision and Order 

dealing with existing treaty rights is its own decision in Soaring Eagle Casino & 

Resort, 359 NRLB No. 92 (2013).  In Soaring Eagle, the NLRB similarly 

concluded that the assertion of jurisdiction over that tribal enterprise would not 

result in the abrogation of the treaty rights of the Saginaw Chippewa Tribe of 
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Michigan.  Obviously, the NLRB’s decision in that case is entitled to no weight in 

this appeal.  The fact that the NLRB found that the assertion of jurisdiction in that 

case would not abrogate the treaty rights of the Saginaw Chippewa Tribe provides 

no rule of general application to this case, given that it concerns a completely 

different set of treaties and a completely different historical context.  This is not a 

case of “one size fits all.”  The Chickasaw Nation is entitled to a particularized 

consideration of its own treaty language and history.   

In the remaining cases forming the basis of the NLRB’s analysis, no treaties 

were at issue.  See Federal Power Commission v. Tuscarora Indian Nation, 362 

U.S. 99, 116 (1960), San Manuel Indian Bingo & Casino v. NLRB, 475 F.3d 1306 

(D.C. Cir. 2007), Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 

1985) and Little River Band of Ottawa Indians Tribal Government, 359 NLRB No. 

84 (2013).  Moreover, the NLRB’s reliance on these cases to support its assertion 

of jurisdiction over the Chickasaw Nation is puzzling, given that the NLRB 

appears to recognize that its analysis of these cases is clearly at odds with existing 

Tenth Circuit precedent. 

For example, at page 6 of the Decision and Order), the NLRB admits that its 

application of the Tuscarora presumption is much broader than that recognized by 

this Court in Dobbs v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 1283 n. 8 

(10th Cir. 2010), and in NLRB v. Pueblo of San Juan, 276 F.3d 1186, 1199 (10th 
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Cir. 2002).  At page 7 of the Decision and Order the NLRB acknowledges that its 

conclusion that the Chickasaw Nation is not acting in its “sovereign capacity” 

through its operation of the Winstar Casino is in direct conflict with this Court’s 

decisions in Donovan v. Navajo Forest Products Industries, 692 F.2d 709, 712 

(10th Cir. 1982), and in EEOC v. Cherokee Nation, 871 F.2d 937, 938 (10th Cir. 

1989).  The Decision and Order is therefore clearly not in accord with the 

precedent of this Court and should be reversed. 

The Decision and Order also fails to account for the unique and exceptional 

scope of rights guaranteed to the Choctaw and Chickasaw Nations under the 

Treaties.  For example, in Atlantic & Pacific R.R. Co. v. Mingus, 165 U.S. 413 

(1897), the Supreme Court relied on the rights granted to the Choctaw and 

Chickasaw under the Treaty of Dancing Rabbit Creek to uphold a statutory 

forfeiture of land previously conveyed by the United States to a railroad company 

on the condition that it complete a lengthy railroad within a certain time period.  In 

Mingus, the railroad company defended by arguing that part of the proposed route 

lay through the Indian Country ceded, in part, to the Choctaw and Chickasaw 

tribes.  It contended that in the original statutory grant, Congress had promised that 

it would extinguish Indian ownership of the land needed to complete the railway, 

but that Congress had failed to do so, thereby preventing the railroad company 

from completing the railroad.   
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Citing the Treaty of Dancing Rabbit Creek, the Supreme Court explained 

that although for certain purposes the land in question had been considered to be 

within the jurisdiction of the United States, “reference to some of the treaties, 

under which it is held by the Indians, indicates that it stands in an entirely 

different relation to the United States from other Territories, and that for most 

purposes it is to be considered an independent country.”  Mingus, 165 U.S. at 

435-36 (emphasis added).  After quoting from Article 4 of the Treaty of Dancing 

Rabbit Creek, the Supreme Court states: 

Under the guaranties of these and other similar treaties, 
the Indians have proceeded to establish and carry on 
independent governments of their own, enacting and 
executing their own laws, punishing their own 
criminals, appointing their own officers, raising and 
expending their own revenues.   

Id. at 436 (emphasis added).  Given these treaty rights, the Supreme Court 

observes that “it could scarcely be expected that the United States should be called 

upon to extinguish, for the benefit of a railroad company which had chosen to 

locate its route through this territory, a title guaranteed to the Indians by solemn 

treaties, and which had been possessed by them for upwards of 40 years, with the 

powers of an almost independent government.”  Id. at 437.   

The Supreme Court then finds, again consistent with the terms of Article 4 

of the Treaty of Dancing Rabbit Creek (as well as with similar language found in 

the Treaties of Washington of 1855 and 1866), that the United States’ power to 
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legislate the extinguishment of the Choctaw and Chickasaw title to this land could 

occur only in the event of a determination by Congress that such extinguishment 

“was consistent with public policy and the welfare of the Indians . . . .”  Id.  Absent 

such a determination, Congress was powerless to extinguish the rights of the 

Choctaw and Chickasaw guaranteed them in their treaties with the United States.   

The only manner in which this land might be acquired was by voluntary cession by 

the Choctaw and Chickasaw: 

Indeed, it is doubtful if the engagement of the 
government amounted to anything more than an 
expression of its willingness to assist the company in 
acquiring Indian titles, if the company could persuade the 
Indians to relinquish such titles, and the government 
considered it consonant with their welfare to do so. 

Id. at 438-39. 

As Mingus makes abundantly clear, the treaty language acknowledging that 

the Choctaw and Chickasaw Nations are subject to laws enacted by Congress to the 

extent that “Congress under the Constitution is required to exercise legislation over 

Indian affairs,” refer only to laws passed by Congress that expressly apply to the 

Choctaw and Chickasaw as a whole, and that are in the exercise of the federal 

government’s unique trust relationship with the tribes.  Thus, the treaty language 

recognizes nothing more than the unremarkable proposition that Congress can, in 

the exercise of its plenary power over Indian affairs, divest Indian tribes of their 

inherent sovereign authority, United States v. Wheeler, 435 U.S. 313, 322-23 
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(1978), but that the United States will use its power only where such use is 

consistent with public policy and the welfare of the Choctaw and Chickasaw 

Nations as a whole.  This is the only construction of this language which makes 

any sense in the historical context in which the Treaties were negotiated. 

Such a construction is also in accord with applicable law.  Divestiture of the 

sovereign authority of an Indian tribe is disfavored as a matter of national policy 

and in recognition of the unique trust relationship that exists between the United 

States and Indian tribes.  County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 

247 (1985) (“The canons of construction applicable in Indian law are rooted in the 

unique trust relationship between the United States and the Indians.”).  As the 

United States Supreme Court recognized in Choctaw Nation of Indians v. United 

States, 318 U.S. 423, 431 (1943) (citations omitted): 

Of course treaties are construed more liberally than 
private agreements, and to ascertain their meaning we 
may look beyond the written words to the history of the 
treaty, the negotiations, and the practical construction 
adopted by the parties . . . .  Especially is this true in 
interpreting treaties and agreements with the Indians; 
they are to be construed, so far as possible, in the sense 
in which the Indians understood them, and “In a spirit 
which generously recognizes the full obligation of this 
nation to protect the interests of a dependent people.”   

Accordingly, where an ambiguity exists, or where there is no clear indication 

of congressional intent to abrogate Indian sovereignty rights (as expressed in the 

statute, manifested by the legislative history, or in the existence of a 
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comprehensive statutory plan), the special canons of construction to the benefit of 

Indian interest should be applied.  Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 

148-49 (1982). 

In view of the applicable law, the treaty language in question cannot be 

construed to express an intent that the Choctaw and Chickasaw Nations agreed to 

be subject to the NLRA.  Such a suggestion would clearly have been abhorrent to 

the members of the Choctaw and Chickasaw Nations who negotiated these treaties.  

Further, such a construction would defy history and ignore the manner in which the 

Choctaw and Chickasaw Nations zealously protected their right to govern 

themselves, according to their own laws and customs, without interference by the 

State, territorial or federal government.   

The United States Supreme Court recognized no less in United States v. 

John, 437 U.S. 634 (1978).  In John, the Supreme Court recounts the history 

leading up to the Treaty of Dancing Rabbit Creek, correctly observing that the 

Choctaw were forced to enter into the treaty because they had concluded “that the 

Federal Government no longer would stand between the States and the Indians.”  

Id. at 638-40.  More importantly, referencing the intention of the United States and 

the Choctaw as expressed in the Treaty of Dancing Rabbit Creek, the Supreme 

Court states: 
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It provided that the Choctaws would cede to the United 
States all lands still occupied by them east of the 
Mississippi, more than 10 million acres.  They were to 
remove to lands west of the river, where they would 
remain perpetually free of federal or State control, by 
the fall of 1833.” 

Id. at 641 (emphasis added).  Thus, the Supreme Court has recognized that the 

intent of the Treaty of Dancing Rabbit Creek was to free the Choctaw and 

Chickasaw of both State and federal control. 

Application of the NLRA to the Chickasaw Nation in this case would also 

abrogate the treaty rights of the Choctaw and Chickasaw Nations to exclude non-

members.  The right of the Chickasaw to exclude non-members under the Treaties 

clearly serves to promote important federal policies designed to assure the 

Chickasaw Nation the right to tribal self-determination, economic development 

and cultural autonomy.  In this regard, there is no question that tribal authority over 

the activities of non-Indians on reservation lands is an important part of tribal 

sovereignty.  See Montana v. United States, 450 U.S. 544, 565-66 (1981); 

Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 

152-53 (1980).   

In Morris v. Hitchcock, 194 U.S. 384, 389 (1904), the United States 

Supreme Court, interpreting Articles 7 and 14 of the Treaty of Washington of 1855 

and Article 8 of the Treaty of Washington of 1866, held that these treaty provisions 

specifically permit the Chickasaw Nation “to control the presence within the 
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territory assigned to it of persons who might otherwise be regarded as intruders” 

and further held that “the duty of the United States to protect the Indians from 

‘aggression by other Indians and white persons, not subject to their jurisdiction and 

laws,’ has also been recognized.”  In Morris, the Supreme Court held that “it is not 

disputed that, under the authority of these treaties, the Chickasaw Nation has 

exercised the power to attach conditions to the presence within its borders of 

persons who might otherwise not be entitled to remain within the tribal territory.”  

Id.   

The ability of the federal government to regulate commercial enterprises 

operating on tribal land previously conveyed in fee simple to the Choctaw and 

Chickasaw Nations is antithetical to the sovereign power to exclude non-members 

granted to the Choctaw and Chickasaw Nations in the Treaties.  As the Supreme 

Court held in Morris, the Treaties permit the Chickasaw Nation “to attach 

conditions to the presence of non-members” on tribal land as an attribute of their 

sovereignty.  Moreover, the presence of individuals employed by the federal 

government in the lands granted to the Choctaw and Chickasaw Nations referenced 

in the Treaties was intended to protect the Choctaw and Chickasaw Nations from 

further encroachment of their sovereign power, not to subject them to general 

federal regulation. 
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In Ex Parte Crow Dog, 109 U.S. 556 (1883), the Supreme Court was called 

upon to construe language in a treaty between the United States and the Sioux 

Nation containing language similar to that found in the Treaties.  At issue in Crow 

Dog was treaty language stating that Congress, by appropriate legislation, would 

secure to the Sioux Nation an orderly government, and the Sioux Nation “shall be 

subject to the laws of the United States, and each individual shall be protected in 

his rights of property, person, and life . . . .”  The Supreme Court construed this 

language to be nothing more than a pledge by the United States, contracting with 

“a distinct political body,” to introduce among the Indians the “highest and best of 

all” of the “arts of civilization” --  that of “self-government.”  Id. at 568-69. 

More importantly, the Supreme Court held that the language making the 

Sioux Nation subject to the laws of the United States “cannot, we think, have any 

more extensive meaning than an acknowledgment of their allegiance as Indians, to 

the laws of the United States, made or to be made in the exercise of legislative 

authority over them as such.”  Id. (emphasis added). Construing the similar treaty 

language, the Supreme Court states that “it was no part of the design to treat the 

individuals as separately responsible and amenable in all their personal and 

domestic relations with each other, to the general laws of the United States, 

outside of those which were enacted expressly with reference to them as 

members of an Indian tribe.”  Id. (emphasis added).  Quoting from United States 
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v. Joseph, 94 U.S. 614, 617 (1876), the Supreme Court describes the general policy 

of the federal government towards the Indian tribes as recognizing the existence of: 

semi-independent tribes whom our government has 
always recognized as exempt from our laws, whether 
within or without the limits of an organized state or 
territory, and, in regard to their domestic government, 
left to their own rules and traditions; in whom we have 
recognized the capacity to make treaties, and with whom 
the governments, state and national, deal, with few 
exceptions only, in their national or tribal character, 
and not as individuals. 

Id. at 572. 

In Donovan v. Navajo Forest Products Industries, 692 F.2d 709, 711 (10th 

Cir. 1982), the Tenth Circuit interpreted a treaty provision between the United 

States and the Navajo Tribe of Indians containing language permitting the Navajo 

to exclude non-members, but providing that “such officers, soldiers, agents and 

employees of the government . . . as may be authorized to enter upon Indian 

reservations in discharge of duties imposed by law, or the orders of the President” 

could remain.  The Tenth Circuit interpreted the provision for employees of the 

government to remain to mean nothing more than: 

that in order to achieve an end to conflict and ensure 
peace, the United States Government agreed to leave the 
Navajos alone on their reservation to conduct their own 
affairs with a minimum of interference from non-Indians, 
and then only by those expressly authorized to enter upon 
the reservation.  That, in our view, is the plain, 
unambiguous meaning of the Navajo treaty language . . . 
. 
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Donovan, 692 F.2d at 711-12 (emphasis in original). 

An identical interpretation of the language used in the Treaties is applicable 

in this case.  The historical context in which these Treaties came into being, and 

the legal rules applicable to their interpretation, give rise to no reasonable 

interpretation other than that the Choctaw and Chickasaw were seeking to be left 

alone to conduct their own affairs with a minimum of interference.  Application of 

the NLRA to a tribally owned commercial enterprise located on tribal land would 

directly interfere with the Chickasaw Nation’s treaty-protected rights to self-

government and to exclude non-Indians from tribal lands.  Given that neither the 

legislative history of the NLRA, nor its language, make any mention of Indian 

tribes, the NLRA is not applicable to the Chickasaw Nation because its 

enforcement would directly interfere with its treaty-protected rights.  This Court 

should reverse the Decision and Order of the NLRB. 

CONCLUSION 

 The Choctaw and Chickasaw entered into the Treaty of Dancing Rabbit 

Creek and the Treaties of Washington of 1855 and 1866 with the United States 

based upon express assurances from the federal government in each that they 

would retain their sovereignty and tribal identities, and remain autonomous 

nations, free of the type of federal interference at issue in this case.  Application of 

the NLRA to the Chickasaw Nation would result in the abrogation of treaty rights 
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guaranteed to both the Choctaw and Chickasaw Nations, and the Decision and 

Order of the NLRB should therefore be reversed. 

 

     /s/ Kurt M. Rupert      
Drew Neville 
Kurt M. Rupert 
Counsel for Amicus Curiae the Choctaw       
Nation of Oklahoma 
HARTZOG CONGER CASON & NEVILLE 
1600 Bank of Oklahoma Plaza 
201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
(405) 235-7000 
dneville@hartzoglaw.com  
krupert@hartzoglaw.com   

Appellate Case: 13-9588     Document: 01019173311     Date Filed: 12/16/2013     Page: 35     



 

30 

CERTIFICATE OF COMPLIANCE WITH RULE 32 

In reliance on the word count feature of the word processing system used to 

prepare this Brief, Microsoft Word 2010, this Brief complies with the type-volume 

limitation of Fed. R. App. P. 32(a)(7)(B) because it contains 6,883 words, 

excluding the parts of the Brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii), 

which is no more than one-half the maximum length of 14,000 words authorized 

by Fed. R. App. P. 29(d) and 32(a)(7)(B)(i).  

This Brief also complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because it has 

been prepared in Times New Roman 14-point font, a proportionally spaced 

typeface.  

     /s/ Kurt M. Rupert      
Drew Neville 
Kurt M. Rupert 
Counsel for Amicus Curiae 
HARTZOG CONGER CASON & NEVILLE 
1600 Bank of Oklahoma Plaza 
201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
(405) 235-7000 
dneville@hartzoglaw.com  

    krupert@hartzoglaw.com 

  

Appellate Case: 13-9588     Document: 01019173311     Date Filed: 12/16/2013     Page: 36     



 

31 

CERTIFICATE OF DIGITAL SUBMISSION 

 

I hereby certify that with respect to the foregoing: 

 

(1) all required privacy redactions have been made per 10th Cir. R. 
25.5; 

(2) if required to file additional hard copies, that the ECF submission 
is an exact copy of those documents; 

(3) the digital submissions have been scanned for viruses with the 
most recent version of a commercial virus scanning program, 
Microsoft Forefront Client Security, Version 1.163 (updated on 
December 15, 2013), and according to the program, are free of 
viruses. 

 

 

     /s/ Kurt M. Rupert      
Drew Neville 
Kurt M. Rupert 
Counsel for Amicus Curiae the Choctaw 
Nation of Oklahoma 
HARTZOG CONGER CASON & NEVILLE 
1600 Bank of Oklahoma Plaza 
201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
(405) 235-7000 
dneville@hartzoglaw.com 
krupert@hartzoglaw.com   

Appellate Case: 13-9588     Document: 01019173311     Date Filed: 12/16/2013     Page: 37     



 

32 

CERTIFICATE OF SERVICE 

I certify that on December 16, 2013, I caused the foregoing Brief to be 

served electronically via the Court’s electronic filing system on the following 

counsel of record for the parties who are registered in the system: 

Susan A. Wade-Wilhoit 
COUNSEL FOR THE ACTING GENERAL 

COUNSEL 
8600 Farley Street, Suite 100 
Overland Park, KS  66226 
Email:  Susan.Wade-Wilhoit@nlrb.gov 

Stephen Greetham, General Counsel 
CHICKASAW NATION - DIVISION OF 

COMMERCE 
P.O. Box 1548 
Ada, OK  74821-1548 
Email:  stephen.greetham@chickasaw.net 

 
Lloyd B. Miller 
SONOSKY CHAMBERS SACHSE 
    MILLER & MUNON LLP 
900 W. 5th Ave., Suite 700 
Anchorage, AK  99501-2044 
Email:  lloyd@sonosky.net 

 

Ron Cobb, President 
IBT LOCAL 886 
3528 W. Reno Ave. 
Oklahoma City, OK  73107-6136 
Email:  rcobb@teamsterslocal886.com 

 

Leonard Court 
CROWE & DUNLEVY 
20 N. Broadway Ave., Suite 1800 
Oklahoma City, OK  73102-8296 
Email:  courtl@crowedunlevy.com 

 

Edward C. Dumont 
Wilmer Cutler Pickering Hale & Dorr 
1875 Pennsylvania Avenue NW 
Washington, D.C. 2000 
Edward.dumont@wilmerhale.com 

Michael Burrage 
Simone Gosnell Fulmer 
WHITTEN BURRAGE 
1215 Classen Drive 
Oklahoma City, OK  73103 
Email:  mburrage@whittenburragelaw.com 
            sfulmer@whittenburragelaw.com  

 

Alan E. Schoenfeld 
Wilmer Cutler Pickering Hale & Door 
7 World Trade Center,  
250 Greenwich Street 
New York, NY 10007\ 
Alan.schoenfeld@wilmerhale.com 

Appellate Case: 13-9588     Document: 01019173311     Date Filed: 12/16/2013     Page: 38     



 

33 

George McCaffrey 
MCCAFFREY & ASSOC, P.L.L.C. 
The Waterford Complex 
6301 Waterford Blvd., Suite 401 
Oklahoma City, OK  73118 
Email:  george@mccaffreylegal.com 

 

Linda Dreeben 
National Labor Relations Board 
App. & Supreme Court Litigation Br. 
1099 14th Street, NW 
Washington, D.C. 20570 
E-mail: linda.dreeben@nlrb.gov  
 
 

Bob W. Rabon 
Rabon Wolf & Rabon 
402 E. Jackson Street 
P.O. Box 726 
Hugo, OK 74743 
E-mail: bob.rabon@sbcglobal.net   

Jill Griffin 
National Labor Relations Board 
App. & Supreme Court Litigation Br. 
1099 14th Street, NW, Room 82009 
Washington, D.C. 20570 
E-mail: jill.griffin@nlrb.gov 
 

Kira Delinger Vol 
National Labor Relations Board 
App. & Supreme Court Litigation Br. 
1099 14th Street, NW 
Washington, D.C. 20570 
E-mail: kira.vol@nlrb.gov  

Nancy Kessler Platt 
National Labor Relations Board 
Special Litigation Branch 8610 
1099 14th Street, NW 
Washington, D.C. 20570 
E-mail: nancy.platt@nlrb.gov  
 

Kevin Patrick Flanagan 
National Labor Relations Board 
Special Litigation Branch 8600 
1099 14th Street, NW 
Washington, D.C. 20570 
E-mail: kevin.flanagan@nlrb.gov  

 

  

Appellate Case: 13-9588     Document: 01019173311     Date Filed: 12/16/2013     Page: 39     



 

34 

I also certify that on December 16, 2013, I caused seven paper copies of the 

foregoing Brief to be sent by Federal Express, next business day delivery, to the 

Clerk of the Court, United States Court of Appeals for the Tenth Circuit, 1823 

Stout Street, Denver, CO 80257.  

 

     /s/ Kurt M. Rupert      
Drew Neville 
Kurt M. Rupert 
Counsel for Amicus Curiae the Choctaw 
Nation of Oklahoma 
HARTZOG CONGER CASON & NEVILLE 
1600 Bank of Oklahoma Plaza 
201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
(405) 235-7000 
dneville@hartzoglaw.com  

    krupert@hartzoglaw.com 

 

Appellate Case: 13-9588     Document: 01019173311     Date Filed: 12/16/2013     Page: 40     


