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CORPORATE DISCLOSURE STATEMENT
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1

INTRODUCTION

Terminating tribal membership is like terminating citizenship.  It strips an

individual of identity and rights.  This appeal involves review of a district court

case which was filed by plaintiffs after the Assistant Secretary-BIA issued a final

agency decision terminating the plaintiffs’ longstanding status as San Pasqual

tribal members.  When plaintiffs filed suit against the federal defendants plaintiffs

sought a temporary restraining order and injunctive relief which required the

agency defendants to preserve the status quo pending district court review of the

agency record.  

The San Pasqual Tribe  (“Tribe”) is not a party to the underlying suit.  The

Tribe’s appeal involves an interim advisory order that the Assistant Secretary

issued after the district court granted preliminary injunctive relief.  In the

underlying case, the Tribe brought two separate motions to dismiss the plaintiffs’

suit arguing the Tribe is a required party. However, Fed. R. Civ. P. Rule 19 (a)(1)

does not grant absent non-parties a substantive legal right to joinder.  

STATEMENT OF THE FACTS

The Tribe delegated final authority to determine its tribal membership to the

federal government appellees, and the Bureau of Indian Affairs (“BIA”).  The

Tribe’s Constitution, Article III states: “All membership in the Tribe shall be

approved according to the Code of Federal Regulations, Title 25, Part 48.1 
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1  The Secretary of the Interior has delegated authority over Indian affairs to
the Assistant Secretary.  25 U.S.C. § 1A.  Secretary and Assistant Secretary refer
to the same authority.

2  “ER” refers to the Tribe’s Excerpts of Record Volumes I (1-52) and II (1-
238).

3 “SER” refers to the plaintiffs’ Supplemental Excerpts of Record Volumes I
(1-120) and II (121-291).

2

through 48.15 and an enrollment ordinance which shall be approved by the

Secretary of the Interior.1 (II ER 131)2 “The Tribe has not adopted an enrollment

ordinance.”  (I SER 52, see fn. 6)3 The BIA wrote the Tribe a letter dated April 8,

2005: 

In the absence of such a membership ordinance...the Tribe’s Constitution
delegates membership determinations to the Bureau, pursuant to the
procedures set forth in the [Part 48] regulations. The Tribe’s Enrollment
Committee has only the authority to make recommendations, pursuant to the
same regulations.  

(II SER 135-136, emphasis added)

Part 48 is a repealed agency regulation but applies to the Tribe’s

membership determinations by its verbatim incorporation in the Tribe’s

constitution. (II ER 145) Pursuant to the authority in C.F.R. §§ 48.14 (c) and (d),

on July 25, 2008, the Tribe’s Enrollment Committee recommended that the

plaintiffs be removed from the federally approved roll and the BIA prepare a

supplement roll.  (II ER 77, 78) 
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4  The Assistant Secretary exercised jurisdiction to review the Tribe’s appeal
pursuant to 48.14(d) (II ER 146, 147)

3

Section 48.14 (c) states the “corrections to the roll of incorrect dates of

birth, degrees of Indian blood...” may be made by the [Regional] Director if such

corrections are supported by evidence satisfactory to the director.  (II ER 129)

Section 48.14 (d) provides that individuals whose enrollment was based on  

inaccurate information may be deleted from the roll subject to the approval of the

Secretary.4  (II ER 129)

Plaintiffs have been federally enrolled tribal members subject to a final

decision issued by Assistant Secretary Ada Deer since April 1995. The final

decision concluded their ancestor, Marcus Alto, Sr. was the son of San Pasqual

Indians, Jose and Maria Alto.  (II SER 191-193) The Tribe did not appeal the

decision. Since that time, plaintiffs have held official elected offices, appointed

tribal positions, and some family members have resided on reservation land. (I ER

50, ¶ 34)  

Plaintiffs became the target of the Enrollment Committee’s disenrollment

action after appellee, Angela McNeal, who served on the Business Committee,

became a complaining witness against an enrollment committee member, charged

with felony criminal charges for using a tribal issued American Express card for

personal use.  (I SER 94.)  
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4

The Enrollment Committee hired anthropologist, Christine Grabowski, PhD,

who prepared a report dated June 16, 2008 that was relied on to disenroll the

plaintiffs.  (See AOB, p. 4, fn. 3; II ER 164-179)  The Enrollment Committee

sought the Regional Director’s review of their recommendation, and requested that

the BIA remove plaintiffs from the federally approved roll on the basis that Jose

and Maria Alto were not their ancestor’s parents.  (II ER 77, 78)

Dr. Grabowski’s report was supposed to be an independent report.  (II SER

79)  In response to the Grabowski report, the Tribe’s Vice-Chair, and Enrollment

Committee member, Robert Phelps, PhD, who is also a history professor at

California State University, submitted a letter to the Regional Director identifying

the questionable quality of the evidence and questioned the validity of the

conclusions made by Grabowski in her report.  (II SER 125-133) 

Dr. Phelps identified serious due process problems. During the enrollment

committee meeting, Dr. Phelps was not allowed to question Grabowski on her

conclusions.  The committee’s 3-2 “decision” was drafted by legal counsel 24-

hours prior to the committee’s meeting, and the “decision” arrived at Dr. Phelps’

home, via Federal Express, roughly four hours after the Enrollment Committee’s

meeting.  (II SER 126)

On November 26, 2008, the Regional Director determined that the plaintiffs

should remain federally approved tribal members because the Tribe had not 
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5  Because of the 1995 Ada Deer decision, the Regional Director recognized
that it was inappropriate for the Enrollment Committee to continue to raise the
same issue of validity of Mr. Alto and his descendants or attempt to disenroll them
and seek remedy from the BIA. (II SER 202)

6  The draft meeting minutes reflect the Tribe’s Business Committee voted
2-1 to lift the Altos’ “suspension.” (II SER 146)

5

demonstrated that the plaintiffs’ ancestor’s enrollment was based on inaccurate

information.5  (II SER 195-203)  The Tribe appealed to the Assistant Secretary

pursuant to 25 C.F.R. Part 62 and requested that a supplemental membership roll

deleting the names of the plaintiff individuals from the Tribe’s official roll be

approved.  (II SER 139, 140, 141, 143)

During the agency review process, the Tribe’s Chair, Alan Lawson,

unilaterally and arbitrarily suspended the plaintiffs’ tribal membership rights and

benefits.6  (SER 146)  On October 29, 2009, the Assistant Secretary advised the

Tribe that it was unlawfully withholding membership benefits because the Altos

are federally recognized tribal members. The Assistant Secretary stated:

It is my understanding that persons currently exercising control of the
Band’s government are withholding tribal benefits, including per capita
distributions of gaming revenue, from those descendants of Marcus Alto
that the Enrollment Committee recommended to be disenrolled.  Such
withholding...is without legal basis in the band’s constitution or Revenue
Allocation Plan.”  

(II SER 154)
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6

On January 28, 2011, the Assistant Secretary rendered a decision in favor of

the Tribe’s Enrollment Committee based on the purported new information and

ordered that the plaintiffs names must be deleted from the tribe’s roll.  However,

the Assistant Secretary also acknowledged that there may be other evidence that

could come to light in the future that could overturn his decision.  (II ER 160)

On or about March 1, 2011, the plaintiffs’ former counsel asked that the

Assistant Secretary to vacate the decision so that the plaintiffs could submit

rebuttal evidence.  On June 3, 2011, the Assistant Secretary denied the plaintiffs’

request for reconsideration. (II ER 53, ¶¶ 44, 45; I SER 14)  

On June 26, 2011, and July 2, 2011, the plaintiffs’ present counsel sent the

Assistant Secretary a letter brief with substantial supporting evidence

demonstrating the agency decision was in error, and asked that the Assistant

Secretary vacate the decision.  (II ER 54, ¶¶ 49, 51; I SER 14) When no response

from the Assistant Secretary occurred (II ER 55, ¶ 58), and the Tribe’s Business

Committee proposed a constitutional amendment that could preclude the plaintiffs

returning as members (I SER 26-28), on September 30, 2011, plaintiffs filed suit

in district court seeking to overturn the Assistant Secretary’s decision that

terminated their longstanding tribal membership. (I ER 2; II SER 280)

Plaintiffs initially alleged three causes of action for declaratory relief, and a

cause of action for injunctive relief.  Plaintiffs sought a temporary restraining
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7  “ECF” refers to the District Court, Docket No. 5.

7

order to prevent the federal defendants from removing them from the federally

certified “official” roll.  (I ER 2)  On October 4, 2011, the court issued a

restraining order enjoining the federal defendants from removing the plaintiffs

from the federally approved tribal roll.  (ECF 5)7  On October 11, 2011, while the

motion for preliminary injunction was pending, the Tribe filed a motion to

specially appear, accompanied with a motion to dismiss on Rule 19 grounds which

was docketed as amicus curiae.  (I ER 2)  

On December 19, 2011, the district court issued a lengthy opinion denying

the Tribe’s motion to dismiss, and granted plaintiffs’ motion to issue an order to

preserve the status quo.  (I ER 20-52)  Consistent with a prior October 2009

interim order, on January 12, 2012, the Assistant Secretary issued an interim order

memorandum to the Regional Director.  (II ER 109)  The interim order

acknowledges the “unusual degree of authority” vested by the Tribe’s Constitution

to determine tribal membership which allows the Assistant Secretary to give effect

to the court’s order granting preliminary injunctive relief in substance. (Ibid)

The plaintiffs thereafter filed a First Amended Complaint (“FAC”).  (II ER

42-75)  The plaintiffs first three causes of action seek declaratory relief of agency

action under an arbitrary and capricious standard.  The FAC’s Fourth and Fifth

causes of action seek injunctive relief.  The FAC’s Fifth cause of action also seeks

Case: 12-56145     08/31/2012     ID: 8306758     DktEntry: 17-1     Page: 22 of 70



8

declaratory relief. The FAC alleges federal court jurisdiction pursuant to the

Administrative Procedure Act (“APA”) 5 U.S.C. §§§§§ 702, 704, 706, 706(1), 551

(13); and pursuant to 28 U.S.C. §§ 1331, 1361. (II ER 44, ¶¶¶ 3, 4, 5; II ER 70,

¶¶¶ 127, 128, 129)  

On March 26, 2012, the Tribe filed a motion to intervene for the limited

purpose of filing a second motion to dismiss on Rule 19 and other grounds, and to

file a motion to dissolve the preliminary injunctive order. The motion to intervene

was granted. (I ER 17)

 Appellees, federal defendants, agree that the district court has jurisdiction as

to the first three causes of action for declaratory relief. At the hearing on the

Tribe’s motion to dismiss and motion to dissolve the preliminary injunction, the

federal defendants suggested that the Fourth and Fifth causes of action be

bifurcated so that the district court could conclude APA review of the agency

record.  (II SER 277, 278-279)

After oral argument, the district court denied the Tribe’s motion to dissolve

the preliminary injunction order, and denied the Tribe’s motion to dismiss in part.

The court bifurcated the first three causes of action and deferred ruling on the

Tribe’s motion to dismiss as to the Fourth and Fifth causes of action. The court

denied the Tribe’s motion to dismiss the preliminary injunction finding it 

preserved the status quo.  (I ER 1-9) 
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9

Plaintiffs’ filed a motion for summary judgment on the first three causes of

action. (II SER 290-291) The Tribe then immediately appealed the court’s order

denying its motion to dissolve the preliminary injunction. The Tribe seeks pendent

appellate jurisdiction to review its motions to dismiss which were denied.  (II ER

3; Tribe’s AOB, pp. 3, 4) The Tribe failed to seek mandamus review of the district

court’s denial of its two motions to dismiss. 

I. THE TRIBE’S APPEAL SHOULD BE DISMISSED UNDER
FED. R. CIV. P. RULE 12(B)(1).

The Tribe’s appeal should be dismissed pursuant to Fed. R. Civ. P. Rule

12(b)(1) because the appeal is not ripe and does not involve justiciable claims.  In

discussing the FAC’s Fourth and Fifth causes of action for injunctive relief, the

district court concluded: 

[T]he Court believes it is most appropriate to delay resolution of the
question of the Court’s jurisdiction over Plaintiffs’ Fourth and Fifth Causes
of Action, and the ability to proceed in the absence of the Tribe, until the
Court has conducted the administrative review. 

(I ER 8, emphasis added)

i. The district court has not ruled on the FAC’s Fourth and
Fifth causes of action and therefore the issues are not ripe
for appellate review.

All federal courts are courts of limited jurisdiction; the legitimate exercise

of their judicial power is “confined both by statutes and by Article III of the
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Constitution.” ASSARCO, Inc. v. Kadish, 490 U.S. 605, 611 (1989); Toumajian v.

Frailey, 135 F3d 648, 652 (9th Cir. 1998).  Appellate courts have an obligation to

consider jurisdiction as well.  Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (2006);

Bender v. Williamsport Area School Dist., 475 US 534, 541 (1986); see also,

Poulos v. Caesars World, Inc., 379 F3d 654, 662 (9th Cir. 2004). 

The district court ordered the status quo preserved while APA review is

pending.  The claims are not yet justiciable.  “The ripeness doctrine is drawn both

from Article III limitations on judicial power and from prudential reasons for

refusing to exercise jurisdiction.”  Nat’l Park Hospitality Ass’n v. Dep’t of

Interior, 538 U.S. 803, 808 (2003). The ripeness doctrine “is peculiarly a question

of timing,” Reg’l Rail Reorg. Act Cases, 419 U.S. 102, 140 (1974), designed “to

separate matters that are premature for review because the injury is speculative.”  

Portman v. County of Santa Clara, 995 F.2d 898, 902 (9th Cir.1993). “[T]hrough

avoidance of premature adjudication,” the ripeness doctrine prevents courts from

becoming entangled in “abstract disagreements.” Abbott Labs. v. Gardner, 387

U.S. 136, 148 (1967), abrogated on other grounds by Califano v. Sanders, 430

U.S. 99 (1977). 

The court deferred ruling on the Fourth and Fifth causes of action. As “long

as the matter remains open, unfinished or inconclusive, there may be no intrusion

by appeal.”  Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949). 
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ii.  The Tribe’s appeal does not involve a concrete injury because the
interim agency order issued by the Assistant Secretary does not
involve a genuine threat of prosecution to the Tribe. 

The Tribe has not alleged a concrete injury.  Determining the genuineness of

a threat of prosecution involves a review of three factors: (1) whether the plaintiffs

have articulated a concrete plan to violate the law in question; (2) whether the

prosecuting authorities have communicated a specific warning or threat to initiate

proceedings; and (3) the history of past prosecution or enforcement under the

challenged statute or action.  Cf., Stormans, Inc. v. Selecky, 586 F. 3d 1109, 1122

(9th Cir. 2009).  

The Tribe admits that the Assistant Secretary’s Interim Order is advisory but

nonetheless claims it is “under threat of future adverse action by the BIA itself, or

by the BIA in conjunction with other federal agencies.”  (Tribe’s AOB, p. 7 and fn

1)  In Aydin v. India, 940 F.2d 527, 528 (9th Cir. 1991), the court was faced with

whether the enforceability in United States courts of a foreign arbitral award that

was yet to be awarded is “of sufficient immediacy and reality” such that it was ripe

for review.  The court reasoned that the future existence and enforcement in the

United States of an Indian award against Aydin was speculative because Aydin

could prevail in the Indian arbitration, leaving no award to enforce.  

Similarly, the Tribe’s claim of threat of future adverse action is speculative. 

The agencies have taken NO action whatsoever against the Tribe.  
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As acknowledged by the Tribe itself,  the Assistant Secretary merely issued

an “advisory” interim order.   An advisory order is not concrete.  “The

constitutional component of ripeness is a jurisdictional prerequisite.”  United

States v. Antelope, 395 F.3d 1128, 1132 (9th Cir. 2005).  Where a dispute hangs

on future contingencies that may or may not occur, it may be too speculative to

present a justiciable controversy.  Portland Police Ass’n v. City of Portland, 658

F.2d 1272, 1273 (9th Cir. 1981).

iii. The Tribe’s appeal lacks jurisdiction because the district court’s
denials of the Tribe’s two rule 19 motions to dismiss are not final
appealable orders, 28 U.S.C. § 1291.

Generally a judgment or order is only appealable if it represents the district

court’s final disposition of either a collateral issue or all issues as to all parties in

the proceedings below (the so-called “final judgment rule”). (See 28 U.S.C. 

§ 1291.)  The crux of the Tribe’s appeal is not based on the interim order

preserving the status quo, but primarily is based upon the district court’s order

denying the Tribe’s motion to dismiss – which is not ripe. As the district court

reasoned, the Tribe’s challenge will be moot if the district court rules in favor of

the federal agency defendants. (I ER 8, lines 21-23)  

The district court’s June 13, 2012 order that pertains to the motion to

dismiss on  Rule 19 grounds is a not a final order subject to appeal.  See, Catlin v.

United States, 324 U.S. 229, 236 (1945) (“[D]enial of a motion to dismiss, even

Case: 12-56145     08/31/2012     ID: 8306758     DktEntry: 17-1     Page: 27 of 70



13

when the motion is based upon jurisdictional grounds, is not immediately

reviewable”), superseded by statute on other grounds.  The general rule barring

appeals from the denial of motions to dismiss should apply.  See also Credit Suisse

v. United States District Court, 130 F.3d 1342, 1345-1346 (9th Cir. 1997) (“The

district court’s denial of [defendants’] motion to dismiss is not a ‘final decision’

within the meaning of 28 U.S.C. § 1291, and it is therefore not immediately

reviewable.”).  

It should be noted, the federal defendants neither requested the order be

vacated nor advised the Court it could not make efforts to preserve the status quo

while APA review was pending.  (I ER 9)  The Supreme Court has held that

“[p]roblems of prematurity and abstractness may well present ‘insuperable

obstacles’ to the exercise of the Court’s jurisdiction, even though that jurisdiction

is technically present.” Socialist Labor Party v. Gilligan, 406 U.S. 583, 588

(1972). 

In the Tribe’s case, the present posture of this case raises just such an

obstacle.  Although review of the order denying the Tribe’s motion to dissolve the

preliminary injunction technically provides the appellate court with jurisdiction to

review that decision, the court deferred ruling on the Fourth and Fifth causes of

action, so even though jurisdiction is technically present, the issue is not ripe.  In

order for an appeal to be justiciable under Article III of the Constitution, it must be 
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ripe for review.  See generally Hillblom v. United States, 896 F.2d 426, 430-431

(9th Cir.1990) (reviewing ripeness cases).  

Accordingly, this Court should dismiss the Tribe’s appeal under Rule 12

(b)(1).  See, Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994);

Indus. Tectonics, Inc. v. Aero Alloy, 912 F.2d 1090, 1092 (9th Cir. 1990) (The

party asserting jurisdiction has the burden of proving jurisdictional the issues are

ripe on jurisdictional grounds.)  There is no reason that the underlying case 

should not go forward without further delay.

II. THE TRIBE DID NOT MEET ITS BURDEN OF
ESTABLISHING A SIGNIFICANT CHANGE IN FACTS OR
LAW THAT WOULD WARRANT DISSOLVING THE
PRELIMINARY INJUNCTION.

Standard of Review.  A district court’s ruling on a motion to modify or

dissolve a preliminary injunction will only be reversed “where the district court

abused its discretion or based its decision on an erroneous legal standard or on

clearly erroneous findings of fact.  Hook v. Arizona, 120 F.3d 921, 924 (9th Cir.

1997). “A party seeking modification or dissolution of an injunction bears the

burden of establishing that a significant change in facts or law warrants revision or

dissolution of the injunction.”  Sharp v. Weston, 233 F.3d 1166, 1170 (9th Cir.

2000).  
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The injunctive order is against the federal defendants, not the Tribe. The

district court initially found that the plaintiffs were entitled to preliminary

injunctive relief (similar to the Assistant Secretary’s October 2009 advisory order

issued pending administrative review) (II SER 154) because the plaintiffs remain

federally enrolled tribal members.  The court relied on the Title 25 Regulations

which are incorporated into Article III of the Tribe’s constitution.  The court found

that according to C.F.R. § 48.12, after the Assistant Secretary’s decision was final,

the Tribe was required to submit a revised tribal membership roll to the Secretary

for approval.  (I SER 44-45, fn 6)  

The Tribe’s motion to dissolve the preliminary injunction is based on the

Tribe’s argument that the federal defendants “are obligated to defer to the Tribe’s

reasonable interpretation of its law,” and that the plaintiffs can be removed from

the tribal roll without the Secretary’s approval.  The Tribe argued that “[t]he BIA’s

failure to revise the roll maintained by the BIA pursuant to § 48.12 does not affect

the Tribe’s authority under § 48.14 (d).”  (II SER 218) 

The Tribe argues circularly and its logic fails. The Tribe argues: “[b]y

declining to defer to the Tribe’s reasonable interpretation of its membership law

(Part 48 - a repealed federal regulation), the BIA is violating its trust obligations to

the Tribe and impermissibly interfering with the self-government and self-

determination rights of the Tribe.”  (II SER 218-219)
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For the following reasons, the Tribe’s argument that the preliminary

injunction should be dissolved should be rejected.  First, the Tribe cannot

demonstrate any significant change in facts or impermissible interference with the

Tribe’s self-government.  The Tribe gave the federal defendants the absolute right

to make final membership decisions.  Under Part 48, the Assistant Secretary is the

final arbiter of the Tribe’s membership.  In order to make such decision, the

Assistant Secretary must interpret tribal law. (II SER 281) 

As noted by courts, “[t]he obligation of the BIA to review a tribal

constitution is justified under its trust responsibility.”  Seminole Nation v. Norton,

223 F. Supp. 2d 122, 138 (D.D.C. 2002) citing Milam v. United States Dep’t of

Interior, 10 ILR 3013, 3017 (D.D.C. 1982).  Because the Assistant Secretary

makes the final adjudications of tribal membership, an ancillary function is that

the arbiter has the authority to preserve the status quo of tribal members while

exercising that responsibility. 

The Tribe also argues that plaintiffs’ case involves an intratribal dispute and

that the district court’s reasoning in Atilano v. BIA, Case No. 3:05cv1134-J and

Caylor v. Bureau of Indian Affairs, Case No. 03cv1859-j should be followed.

(Tribe’s AOB p. 19, fn 11) The Tribe’s argument is faulty.  The Atilano and

Caylor cases are distinguishable. There was NO legitimate APA claim or “final”

agency action in those cases. (See I SER 81)  In contrast, in plaintiffs’ case, the
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district court agreed that the Atilano and Caylor cases are distinguishable because

the Assistant Secretary issued a “final” decision pursuant to the Tribe’s appeal set

in process by 25 C.F.R. §§ 62.1 et seq., a federal agency regulation. (I ER 6)

The Tribe argues that the preliminary injunction must be dissolved because

the BIA and court are required to defer to the Tribe’s reasonable interpretation of

Part 48.  The Tribe’s interpretation of Part 48, a repealed agency regulation, is

patently unreasonable.  (II SER 250-252)  Part 48 is not a tribal membership

“ordinance.”  The Tribe never enacted an ordinance governing its membership.  (I

SER 52, fn 6)  Part 48 is an agency regulation which was promulgated by the

Department of the Interior (now repealed).  See Preparation, Approval and

Maintenance of Roll, 25 Fed. Reg. 1,829 (Mar. 2, 1960).  

The Tribe has not established changed circumstances or a conflict of

interest.  The Tribe appealed under Part 62 regulations and requested the

plaintiffs’ individual names be removed from the roll. (II SER 139, 140, 141, 143) 

“Approved roll” means a roll of Indians approved by the Secretary.  (25 C.F.R. §

61.1)  The interim order noted:

While my January 28, 2011, Order conveyed my approval to remove the
Altos from the Band’s roll, and while the Southern California Agency of the
BIA accepted the de facto disenrollment of the Altos, the BIA has not
approved a modified roll reflecting that disenrollment.   

(II ER 109, emphasis added)
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 The district court record supports the Assistant Secretary’s position that a

modified roll was required to be approved by the Secretary.  In responding to the

temporary restraining order, the federal defendants stated on October 11, 2011,

well before the preliminary injunction order or the Assistant Secretary’s interim

agency order as follows:

Before the [TRO] Order was issued, the Defendants, more specifically the
office of BIA’s Superintendent at the Southern California Agency, worked
to implement the Assistant Secretary’s decision. During August and
September of this year, the previous membership roll maintained by BIA
was revised in accordance with the decision and submitted to the Band’s
Business Committee and Enrollment Committee for review and comment.
(Declaration of Robert Eben, ¶4). On September 19, 2011, after discussions
with the Band officials, a revised roll was submitted to the Band for review
and approval. As of today’s date, the Band has not submitted the revised roll
to BIA for approval.8 

(II SER 184, lines 1-8, emphasis added)

The repealed agency regulation must be given its plain meaning.  Adams v.

Morton, 581 F2d 1314, 1320 (9th Cir. 1987).  Part 48 requires no tribal deference

or special interpretation.  25 C.F.R. § 48.12 requires preparation and approval of

the roll “upon notice from the Secretary that all appeals have been

determined...The director shall submit the roll to the Secretary for approval. (II ER
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129, emphasis added) The APA review of the Assistant Secretary’s final decision

is in effect an appeal.

The Tribe claims it has the right to remove the plaintiffs without Secretary

approval by arguing § 48.14(c) applies9, even though that provision only applies to

“corrections to the roll of incorrect dates of birth, degrees of Indian blood,” etc.,

and the Director must be satisfied by such evidence. (II ER 129) In the Tribe’s

case, the Regional Director was not satisfied with and rejected the Tribe’s

evidence (II SER 195-203) resulting in the Tribe’s appeal to the Assistant

Secretary.  (II SER 139, 141, 143) Thus, this section is plainly inapplicable.

Other language contained in Part 48 supports the district court’s finding that

a modified roll was required to be approved by the Secretary.  C.F.R. § 48.14 (d)

requires deletion of individuals enrolled on inaccurate information, “subject to the

approval of the Secretary.”  (II ER 129)  C.F.R § 48.14 (e) which directly follows

§ 48.14 (d) states that before the roll may be used for the distribution of tribal

assets, if members are removed pursuant to §  48.14 (d) (due to incorrect

information), the roll “shall be submitted to the Secretary for his final approval.” 

(II ER. 129)

The district court did not abuse its discretion in finding the plaintiffs

remained enrolled tribal members or refusing to dissolve the preliminary
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injunction.  A preliminary injunction is a “device for preserving the

status quo and preventing the irreparable loss of rights before judgment.”  Textile

Unlimited, Inc. v. A. BMH and Co., Inc., 240 F.3d 781, 786 (9th Cir. 2011). 

The court reasoned earlier that “the Secretary has authority to enter interim

orders directing the Tribe to comply with its own Constitution.”  (I ER 41, lines

13-14) In denying the Tribe’s motion to dissolve the preliminary injunction, the

district court noted that it was ordering the BIA to “preserve the status quo

pending resolution on the merits of Plaintiffs’ claims under the APA.”  (I ER 9) 

The Assistant Secretary’s decision explains:

...under these regulations (Part 48) – and therefore under the Constitution
which incorporates them – the Enrollment committee’s role is only
advisory; the regulations vest the Secretary with all the decision-making
authority respecting enrollment in the Band. In such circumstances, the
paradoxial consequences of Federal deference to tribal sovereignty is
Federal involvement in tribal membership determinations.  

(II ER 147) 

Although the Assistant Secretary asserted in the January 12, 2012,

memorandum that he did not possess the legal authority to issue the interim orders

“exactly as phrased,” he did NOT state that he did not have legal authority to

preserve the status quo by issuing the interim agency order as worded.  (I ER 9)  In

fact, the Assistant Secretary noted his “unusual degree of authority” vested by the

Tribe’s constitution which allowed him “to give effect to the district court’s

injunction in substance.” (II ER 109) 
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Under the broad authority in 25 U.S.C. Section 2, Congress has expressly

vested in the Bureau of Indian Affairs the authority for the “management of all

Indian affairs and of all matters arising out of Indian relations.”  Seminole Nation

of Okla. v. Norton, supra, 223 F. Supp. 2d 122, 138 (discussing Milam v. United

States Dep’t of Interior, supra, 10 I.L.R. 3013, 3015.  

The federal defendant appellees acknowledge:

[T]he Assistant Secretary’s interim order is entirely consistent with those
prior actions, the intent of which was to maintain the status quo during the
pendency of the proceedings.10 (See II ER 101, lines 13-15)

Consequently, the Tribe has not demonstrated any conflict of interest in the

BIA’s issuance of the advisory interim agency order.  The federal defendants state:

 ...it is inherent in the process the Tribe created in its Constitution for the
determination of membership in the Tribe, and the disenrollment of
members whose enrollment was based on inaccurate information, that the
final decision maker, the secretary of the Interior, have fiduciary duties to
both the Tribe and any Indians whose membership in the Tribe is in dispute.
(II SER 227, lines 15-18)

The Tribe gave the United States the absolute authority to determine tribal

membership and any order to preserve the status quo necessarily flows from that

right.  

Standard of Review.  In granting preliminary injunctive relief, the district

court made several findings of fact. To overturn the preliminary injunction, the

Tribe must show that the court abused its discretion.  Appellate review is limited
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and deferential.  Ashcroft v. ACLU, 542 U.S. 656, 664 (2004). The district court’s

factual determinations, including findings of irreparable harm, are reviewed for

clear error; they will not be overturned “as long as [the] findings are

plausible...[considering] the record viewed in its entirety” and in the light “most

favorable to the prevailing party.” Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries

Serv., 422 F.3d 782, 795 (9th Cir. 2005); Minidoka Irrigation Dist. v. Dep’t of

Interior, 406 F.3d 567, 572 (9th Cir.2005).  The court found there were serious

questions going to the merits of the Assistant Secretary’s decision, the balance of

hardships tips “heavily in Plaintiffs’ favor,” and the injunction would be in the

public interest. (I ER 50, 51) These findings are entitled to considerable deference

and do not provide grounds to reverse the interim order that preserves the status

quo. 

III. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION
BY BIFURCATING THE FIRST THREE CAUSES OF ACTION
AND FINDING THE TRIBE IS NOT A REQUIRED PARTY.

Standard of Review.  A district court’s decision regarding joinder is

reviewed under an abuse of discretion standard.  Conclusions of law underlying

the decision are reviewed de novo.  Cachil Dehe Band of Wintun Indians of the

Colusa Indian Community v. California, 547 F.3d 962, 969 (9th Cir. 2008); EEOC

v. Peabody Western Coal Co., 400 F. 3d 774, 778 (9th Cir. 2005). 

The district court denied the Tribe’s motions to dismiss because it found the

Tribe is not a required party.  (I ER 40-45) Although the district court found it 
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unnecessary to rule on plaintiffs’ argument that the Tribe has waived its sovereign

immunity, plaintiffs renew their argument raised below.  (I SER 100-105; II SER

241-248)  Plaintiffs contend that the Tribe’s appeal set in process by 25 C.F.R. §§

62.1 et seq., makes it feasible to join the Tribe if the Court determines it is a

required party.  See also, EEOC v. Peabody Western Coal Co., supra, 400 F. 3d

774 reversing the district court and finding the Navajo nation could be joined. 

However, this Court may not need to decide this issue if it determines the district

court did not abuse its discretion in ruling the Tribe is not a required party.   

Fed. R. Civ. P. Rule 19 (a)(1) does not grant absent non-parties a

substantive legal right to joinder; it is an equitable rule of discretion, purely

pragmatic, its purpose is to effect justice. See Provident Tradesmens Bank & Trust

Co. v. Patterson, 390 U.S. 102, 116-117 n. 12 (1968). “The [Rule 19] inquiry...is

designed to avoid the harsh results of rigid application.”  Makah Indian Tribe v.

Verity, 910 F. 2d 555, 558 (9th Cir. 1990) (citations omitted).  The Tribe has “the

burden of persuasion in arguing for dismissal.” Ibid. 

A party is required if: (A) in that party’s absence, the court cannot accord

complete relief among existing parties; or (B) that party claims an interest relating

to the subject of the action and is so situated that disposing of the action in the

party’s absence may: (i) as a practical matter impair or impede the party’s ability

to protect the interest; or (ii) leave an existing party subject to a substantial risk of

incurring double, multiple, or otherwise inconsistent obligations because of the

Case: 12-56145     08/31/2012     ID: 8306758     DktEntry: 17-1     Page: 38 of 70



24

interest.  Dawavendewa v. Salt River Project Agr. Imp. and Power Dist.

276 F.3d 1150, 1155 fn. 4 (9th Cir. 2002). There is no precise formula for

determining whether a particular non-party is necessary to the action. 

Confederated Tribes of Chehalis v. Lujan, 928 F.2d 1496, 1498 (9th Cir 1991).  

i. In the Tribe’s absence, complete relief between the
plaintiffs and the federal defendants can be afforded as to
the district court’s APA review of the first three causes of
action. 

The district court denied the Tribe’s renewed motion to dismiss on Rule 19

grounds as to the first three causes of action for APA review.  (I ER 7)  The FAC’s

first three claims seek agency record review.  (II ER 55, 56, 58)  Preclusion of

judicial review of final decisions in APA cases is not lightly inferred. Barlow v.

Collins, 397 U.S. 159, 166-167 (1970).  Here, the Tribe appealed the Regional

Directors’s decision that the plaintiffs remain federally enrolled tribal members. 

(II SER 139) The Tribe’s appeal resulted in a final agency decision adverse to

plaintiffs which terminated their tribal membership and which is subject to APA

review.  

The Tribe has cited no statute precluding APA judicial review of BIA

actions.  See Goodface v. Grassrope, 708 F. 2d 335, 338 (8th Cir. 1983) “We

know of no statute precluding judicial review of BIA actions...we determine that

the district court could review the agency action under the arbitrary or capricious

standard.” “The agency must articulate a ‘rational connection between the facts
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found and the choice made.’” Bowman Transp., Inc. v. Arkansas-Best Freight

System, Inc., 419 U.S. 281, 285 (1974); Ranchers Cattlemen Action Legal Fund

United Stockgrowers of Am v. U.S. Dep’t of Agric., 415 F. 3d 1078, 1093 (9th Cir.

2005) (citation omitted).  

Bifurcation of the Fourth and Fifth claims was not an abuse of discretion

because the court found that relief as to the first three claims could be afforded

since the district court’s review is focused on propriety of the final decision. (I ER

40, lines 20-21)  Thus, the Tribe’s absence does not prevent the parties from

receiving the declaratory relief requested – agency review of the record of whether

the agency abused its discretion.

Adjudication of all claims involving the parties (the plaintiffs and the

federal defendants) is not required.  Bank of Am. Nat'l Trust & Sav. Ass’n v. Hotel

Rittenhouse Assocs., 844 F.2d 1050, 1054 fn 5 (3d Cir. 1988) (“We observe that

the advisory committee note to Rule 19(a) indicates that the question of ‘complete

relief’ may not denote final adjudications of all claims between the parties, so long

as the relief actually afforded to the parties in the action is meaningful.”).  

Bifurcation is also appropriate because the district court’s adjudication of

the first three claims will determine what relief is necessary.  The Notes of

Advisory Committee on Rule 19 state:

A joinder question should be decided with reasonable promptness, but
decision may properly be deferred if adequate information is not available at
the time. Thus the relationship of an absent person to the action, and the
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practical effects of an adjudication upon him and others, may not be
sufficiently revealed at the pleading stage; in such a case it would be
appropriate to defer decision until the action was further advanced.

Emphasis added.

Consequently, the Tribe has not demonstrated that the district court erred. 

ii. The Tribe does not have a legally protected interest that
would be impaired if the district court conducts APA
review of the agency record. 

The district court had to decide if complete relief is possible among those

already parties to the suit.  That analysis is independent of the question of whether

relief is available to the absent Tribe.  Makah Indian Tribe v. Verity, supra, 910 F.

2d 555, 558.  The court concluded that the Tribe does not have a legally protected

interest that would be impaired in its absence because the United States could

adequately represent the Tribe’s interest by upholding the Assistant Secretary’s

decision.  (I SER 43)  

The court also reasoned that an “absent party has no legally protected

interest at stake in a suit merely to enforce compliance with administrative

procedures.”  Cachil Dehe Band of Wintun Indians of the Colusa Indian

Community v. California, supra, 547 F.3d 962, 971.  The court found that the

Tribe has “an equal interest in an administrative procedure that is lawful.” Makah

Indian Tribe v. Verity, supra, 910 F. 2d at p. 559.  (See I ER 44)  
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The district court did not incorrectly apply the law.  As to the first three

causes of action, the federal defendants agree:

In this case, the interests of the Band and the Defendants in defending the
Assistant Secretary’s decision are identical. Both seek to uphold the
Assistant Secretary’s decision permitting the disenrollment of the Plaintiffs. 

(I SER 83; see also II SER 224-230; II SER 278) 

In APA actions, “[t]he United States can adequately represent an Indian

tribe unless there exists a conflict of interest between the United States and the

tribe.” Southwest Center for Biological Diversity v. Babbitt, 150 F. 3d 1152, 1154

(9th Cir. 1998).  As argued, the Tribe has failed to demonstrate any conflict in the

BIA’s interpretation of Part 48, a repealed agency regulation.  The Assistant

Secretary has a legal duty and is required to interpret Part 48 in order to make a

final agency decision.  Here, the Tribe fully participated in the creation of the

administrative record and has made its factual basis and legal theories known.

Shermoen v. United States, 982 F.2d 1312, 1317 (9th Cir. 1992). There is no

prejudice in the Tribe’s absence because APA review involves the administrative

record as a whole, weighing both the evidence that supports the agency’s

determination as well as the evidence that detracts from it.  See De la Fuente v.

FDIC, 332 F.3d 1208, 1220 (9th Cir. 2003); Mayes v. Massanari, 276 F.3d 453,

459 (9th Cir. 2001).  

 After the Tribe filed its second motion to dismiss, the district court had

reservations as to whether there was subject matter jurisdiction over the Fourth
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cause of action.  (See I ER 7; see also II ER 71, ¶¶¶¶¶ 127, 134, 135, 136, 137)

However, in granting plaintiffs’ initial request to order the federal defendants to

take action to preserve the status quo, as to claim four, the district court

acknowledged that the Secretary has authority to enter interim orders directing the

Tribe to comply with its own constitution. (I ER 41, lines 13-14)  As argued infra,

the interim agency order that resulted is an ancillary function of the Assistant

Secretary’s authority to determine membership. 

iii. The Tribe can not demonstrate the possibility of inconsistent
obligations. 

The plaintiffs remain federally enrolled tribal members. (II SER 184, line 8-

9; I ER 44-45, fn. 6) The court ruled that the Tribe had not demonstrated

“potentially inconsistent responsibilities.” (See I ER 45) The district court’s initial

conclusions of law are reasonable.  Relief can be afforded among the current

parties to the lawsuit because the federal defendants are not asserting a claim for

indemnity, contribution, or the like against an absent party.  See Thomas v. United

States, 189 F.3d 662, 668 (7th Cir. 1999) (rejecting an argument that a tribe is

necessary because it might refuse to abide by the legal consequences of a

judgment against the United States).  

There is no potential for inconsistent obligations. The federal defendants

acknowledge:

If Plaintiffs are successful on any of [the three] causes of action, and the
Assistant Secretary’s January 28, 2011, decision is vacated, there is still no

Case: 12-56145     08/31/2012     ID: 8306758     DktEntry: 17-1     Page: 43 of 70



11  An inconsistent obligation should not be confused with an inconsistent
adjudication.  See Altmann v. Republic of Aus., 142 F. Supp. 2d 1187, 1212-1213
(C.D. Cal. 2001), aff’d, 317 F.3d 954 (9th Cir. 2002).

29

risk to Defendants of inconsistent obligations because it would simply put
the Tribe back into the position they were in after the Regional Director of
the BIA’s November 26, 2008, decision rejecting the Tribe’s disenrollment. 

(II SER 229; see II SER 195-203) 

Moreover, as observed by the district court: “even if the Court ultimately

rules in Plaintiffs’ favor, any interference with the Tribe’s rights in this case would

be pursuant to the Tribe’s own Constitution, which makes the Secretary the final 

arbiter of enrollment disputes.”  (I ER 45)  The district court also initially found

that if the Secretary were to reverse the decision, the Tribe would likely comply.

“In the past, the Tribe has demonstrated that it was willing to submit the

enrollment challenges to the BIA and the Secretary, and to abide by their

decisions–most notably the 1994/1995 enrollment challenge, which was resolved

adversely to the Tribe.” (I ER 42, lines 18-22)  The district court’s rationale is

reasonable.  

The Tribe nonetheless unreasonably argues that the court cannot afford

complete relief between the parties because the BIA risks inconsistent obligations. 

(Tribe’s AOB 53) Not true. Inconsistent obligations occur when a party is unable

to comply with one court’s order without breaching another court’s order

concerning the same incident.11  NRDC v. Kempthorne, 539 F. Supp. 2d 1155,
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1190 (E.D. Cal. 2008) citing Delgado v. Plaza Las Ams., Inc., 139 F.3d 1, 3 (1st

Cir. 1998).  “‘Inconsistent obligations’ are not...the same as inconsistent

adjudications or results.”  Ibid.  Fed. R. Civ. P. 19(a) requires the threat of

inconsistent obligations, not multiple litigations.  Field v. Volkswagenwerk AG,

626 F.2d 293, 301 (3d Cir.1980). 

The court questioned whether the defendants are subject to the genuine

threat of multiple obligations. (See I ER 45) An unsubstantiated or speculative risk

will not satisfy the Rule 19(a) criteria. Sac and Fox Nation of Missouri v. Norton,

240 F. 3d 1250, 1259 (10th Cir. 2001).  The focus is on relief between the parties

to the action, not on the speculative possibility of further litigation between a party

and an absent party.  Gwartz v. Jefferson Mem. Hosp. Ass’n, 23 F.3d 1426, 1428

(8th Cir.1994). If an absentee’s nonjoinder precluded the district court from

according complete relief among the parties simply because a defendant might

later have to defend against a separate action brought by the absentee or vice-

versa, the same shortcoming would exist in practically every case.  Field v.

Volkswagenwerk AG, supra, 626 F.2d 293, 300-301.

Under the facts of this appeal, there is no possibility of “inconsistent

obligations” because the Assistant Secretary has the absolute legal authority to

make final and conclusive membership decisions, and the absolute authority to

approve the tribe’s official membership roll in disenrollment actions.  (I ER 41)

The Tribe has not demonstrated the potential for “inconsistent obligations.” 
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Because the Tribe is not a required party, there is no need for this Court to further

weigh whether in equity and good conscience whether the case should be

dismissed.  The district court’s review should go forward without further delay.

The Tribe’s appeal nonetheless argues that the equity factors in Rule 19(b)

are essentially the same as the analysis under Rule 19(a)(1)(B)(i).12  (Tribe’s AOB,

p. 39, fn. 19)  Plaintiffs disagree that only one factor should be given weight. Fed.

R. Civ. P. Rule 19(b) requires the court to balance several factors:  (1) The extent

to which a judgment rendered in the person’s absence might prejudice that person

or existing parties; (2) the extent to which any prejudice could be lessened or

avoided by protective provisions in the judgment or shaping the relief or other

measures; (3) whether a judgment and relief rendered in the Band’s absence would

be adequate; and (4) whether the plaintiff would have an adequate remedy if the

action were dismissed for nonjoinder.  Republic of Philippines v. Pimentel, 553

U.S. 851, 862 (2008).  

A finding of sovereign immunity by itself does not eliminate the need to

weigh all of the factors.  Davis v. United States, 192 F. 3d 951, 960 (10th Cir.

1999). The equity and good conscience language in Rule 19 leaves the district

court judge with “substantial discretion in considering which factors to weigh and
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how heavily to emphasize certain considerations in deciding whether the action

should go forward.”  Davis v. United States, 199 F. Supp. 2d 1164, 1175 (W.D.

Okla 2002).  Should this Court find the Tribe is a required party as to any of the

FAC causes of action, the case should be remanded to the court to weigh the Rule

19(b) factors.  

IV. THE FAC PROPERLY ALLEGES FEDERAL QUESTION
JURISDICTION AS TO THE FOURTH CAUSE OF ACTION
AS A MATTER OF LAW BECAUSE THE TRIBE IS NOT A
REQUIRED PARTY.

The FAC alleges that the plaintiffs repeatedly asked the Assistant Secretary

to review additional evidence and preserve the status quo after the final decision

was issued, but no action was taken.  The FAC’s Fourth cause of action alleges

jurisdiction to preserve the status quo pursuant to 5 U.S.C. §§ 551(13) and 706(1). 

(II ER 70, ¶¶¶  127, 128, 129)

Under the Tribe’s constitution, the Secretary has the legal authority to make

final membership decisions and “approval” of the Tribe’s membership roll.  The

district court pointed out that there was no reason why the Secretary could not be

ordered to preserve the status quo, if plaintiffs otherwise had demonstrated they

were entitled to relief.  (I ER 46, lines 24-26)  

“Agency action’ is defined as ‘including the whole or a part of an agency

rule, order license, sanction, relief, or the equivalent or denial thereof, or failure to

act...5 U.S.C. § 551(13) 2000.”  Seminole Nation of Okla. v. Norton, supra, 223 F.
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Supp. 2d 122, 141.  See also, 5 U.S.C. § 706(1).  In Norton v. S. Utah Wilderness

Alliance (“SUWA”), 542 U.S. 55 (2004) the Supreme Court discussed judicial

review of claims for agency inaction as follows:

Sections 702, 704, and 706(1) all insist upon an “agency action,” either as
the action complained of (in §§ 702 and 704) or as the action to be
compelled (in § 706(1)). The definition of that term begins with a list of five
categories of decisions made or outcomes implemented by an agency —
“agency rule, order, license, sanction [or] relief.” § 551(13). All of those
categories involve circumscribed, discrete agency actions, as their
definitions make clear: “an agency statement of . . . future effect designed to
implement, , or prescribe law or policy” (rule); “a final disposition . . . in a
matter other than rule making” (order); a “permit . . . or other form of
permission” (license); a “prohibition . . . or . . . taking [of] other compulsory
or restrictive action” (sanction); or a “grant of money, assistance, license,
authority,” etc., or “recognition of a claim, right, immunity,” etc., or “taking
of other action on the application or petition of, and beneficial to, a person”
(relief). §§ 551 (4), (6), (8), (10), (11). [¶] The terms following those five
categories of agency action are not defined in the APA: “or the equivalent
or denial thereof, or failure to act.” § 551(13). But an “equivalent . . .
thereof” must also be discrete (or it would not be equivalent), and a “denial
thereof” must be the denial of a discrete listed action (and perhaps denial of
a discrete equivalent).  SUWA, supra, 542 U.S. 55, at p. 62.

A request to preserve the status quo is “relief” defined as recognition of a

claim or right, and can include “taking of other action on the application or

petition” for purposes of providing a denial of a discrete equivalent action. See 5

U.S.C. § 551(11)(B) and (11)(C).

In exercising jurisdiction over enrollment review, the Assistant Secretary

issued an interim order to preserve the status quo. (II SER 153-154)  The Assistant

Secretary’s current interim order is consistent with the prior action, the intent of

which was to maintain the status quo during the proceedings. (See II ER 101)
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Initially, in determining whether to grant preliminary injunctive relief, the

district court found: “complete relief can also be afforded among the parties in the

Tribe’s absence.”  The district court’s ruling is reasonable.  The court found the

Secretary has the authority to enter interim orders directing the Tribe to comply

with its own Constitution.  The district court relied on the fact that the Assistant

Secretary issued an interim order to preserve the status quo in the underlying

proceeding. (I ER 41) 

In denying the Tribe’s second motion to dismiss on Rule 19 grounds, the

court held: 

For all the reasons explained in the Court’s Preliminary Injunction Order,
the Court continues to believe that at this time the Plaintiffs have
established a likelihood of success on the merits, irreparable harm, and that
the balance of equities weigh in favor of a preliminary injunction. 
Therefore, the Tribe’s motion to dissolve the Preliminary Injunction is
DENIED.

(I ER 9)

The Tribe waived its sovereign immunity as to agency actions relating to its

membership.  “[A] tribe’s waiver of sovereign immunity may be limited to the

issues necessary to decide the action brought by the tribe.”  McClendon v. United

States, 885 F.2d 627, 630 (9th Cir. 1989). 

In United States v. Oregon, 657 F.2d 1009 (9th Cir.1981), the Yakima Tribe

entered into a conservation agreement which arose from a longstanding dispute

between the United States government and several states in the Pacific Northwest
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over fishing rights in the Columbia River Basin. The Yakima Tribe intervened as a

party.  One year later, the district court entered judgment in favor of the United

States enjoining Oregon from enforcing certain fishing regulations, establishing a

procedure for promulgation of future state regulations, and expressly retaining the

court’s jurisdiction to enforce the decree.  Several years later, the original parties

to the suit and intervenors entered into the conservation agreement. When suit was

later brought against the Yakima Indian Tribe seeking to enjoin some of its own

fishing practices, the tribe invoked its sovereign immunity.  

The Court held that the Yakima Tribe had waived its immunity from federal

jurisdiction by intervening as a party plaintiff and entering into an agreement that

the parties would submit all future disputes to the Oregon District court for

resolution.  Id. at p. 1010-1011. “United States v. Oregon must be viewed as

establishing that Indian tribes may, in certain circumstances, consent to suit by

participation in litigation.” McClendon v. United States, supra, 885 F.2d 627, fn 2. 

Similarly, in C & L Enterprises, Inc. v. Citizen Band Potawatomi Indian

Tribe of Oklahoma, 532 U.S. 411 (2001), the United States Supreme Court held

that the tribe’s act of entering into a contract with an arbitration clause provided a

limited waiver of sovereign immunity to resolve issues of the agreement. 

“Tribal sovereignty is dependent on, and subordinate to...the Federal

Government.”  California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207

(1987).  The district court found that it had jurisdiction over the APA claims
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because the Tribe’s Enrollment Committee appealed to the Assistant Secretary

pursuant to the Part 62 of Title 25 culminating in a final decision.13  (I ER 6, and

fn 2) The court also ruled on the Tribe’s claim of Article III standing.  The court

found “[p]laintiffs have demonstrated the Assistant Secretary’s decision has

caused them actual “injury in fact” that is concrete and particularized and that is

fairly traceable to the Assistant Secretary’s decision.” (I ER 2 fn 1)

The Tribe’s argument that the district court lacks subject matter jurisdiction

over the Fourth cause of action (Tribe’s AOB pp. 29-31) should be rejected.  

The Assistant Secretary’s termination of plaintiffs’ tribal membership is a concrete

injury.  Indian status, for purposes of Native American benefits is dependent upon

being recognized as a member of an Indian tribe on a federally approved roll.14 

Plaintiffs have been enrolled members since the Ada Deer final decision in 1995. 

Enrolled members means persons who have met specific requirements for

enrollment and whose names appear on a particular roll of Indians. (25 C.F.R. §

61.1)  As argued, the preliminary injunction order which resulted in the Assistant

Secretary’s interim advisory order is an ancillary function of the Assistant

Secretary’s authority and obligation to determine the Tribe’s final membership. 
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V. THE DISTRICT COURT HAS SUBJECT MATTER
JURISDICTION OVER THE FAC’S FIFTH CAUSE OF
ACTION AS A MATTER OF LAW BECAUSE THE TRIBE IS
NOT A REQUIRED PARTY.

 
The FAC’s Fifth cause of action states claims for which the district court

can grant relief.  The FAC alleges that the BIA has a fiduciary duty to plaintiffs

who are enrolled tribal members. The FAC seeks a final order that the BIA and

Department of Interior must exercise its fiduciary responsibility and protect the

plaintiffs’ right to equal treatment in tribal membership benefits.  (II ER 73, ¶ 148) 

The BIA’s website acknowledges the federal defendants have a legally

enforceable fiduciary duty as follows:  

The federal Indian trust responsibility is also a legally enforceable fiduciary
obligation on the part of the United States to...carry out the mandates of
federal law with respect to American Indian and Alaska Native tribes and
villages. In several cases discussing the trust responsibility, the Supreme
Court has used language suggesting that it entails legal duties, moral
obligations, and the fulfillment of understandings and expectations that
have arisen over the entire course of the relationship between the United
States and the federally recognized tribes.   

(See http:/www.bia.gov/FAQs/index.htm)

In plaintiffs’ case, the Assistant Secretary admits: 

[A]s regards to the relationship between a tribal government and an
applicant for enrollment, all federal duties flow toward the tribal
government.  Disenrollment of a recognized tribal member invokes an
entirely different set of relationships. The federal government has the duty
protect individual tribal members even from their own tribal government.

(II ER 150, emphasis added) 
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The district court questioned whether the federal defendants have a

fiduciary duty.  (I ER 7) In Pit River Home & Agr. Cooperative Ass’n v. United

States, 30 F.3d 1088, 1097-1098 (9th Cir. 1994), in a suit over which group of

Indians were the beneficial owners of a piece of property, the Court found the

district court erred in dismissing the case based on lack of subject matter

jurisdiction because the Association’s claim of beneficial ownership was based on

the government’s breach of fiduciary duty.  The same reasoning is applicable here. 

It would be an abuse of discretion for the district court to dismiss under these

circumstances where the plaintiffs remain federally approved tribal members and

that fact that the agency had a fiduciary duty is acknowledged by the Assistant

Secretary.

Similarly, the court questioned whether the plaintiffs could state a cause of

action for IGRA an ICRA violations.  (I ER 7)  Although the district court

deferred ruling, the Tribe argues that the district court lacked federal subject

matter jurisdiction over the Fifth cause of action.  (See Tribe’s AOB pp. 34-35)

The Tribe’s attorneys are wrong.15  The Tribe’s chairman’s action of taking the

plaintiffs’ vested per capita funds and arbitrarily gifting them to other tribal

members violates the revenue allocation plan (“RAP”) and creates a conflict of
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interest between the chairman, the individual Business Committee members, and

the Tribe.  The BIA has a duty to take action.

Plaintiffs’ case is distinguishable from Lewis v. Norton, 424 F.3d 959 (9th

Cir. 2005).  In that case, the plaintiffs were applicants who brought suit in federal

court seeking federal recognition as tribal members from the federal agencies.  In

contrast, plaintiffs are federally enrolled tribal members. (I ER 44-45, fn 6)  

The relief sought by plaintiffs is also readily distinguishable. In Lewis v.

Norton, supra, 424 F.3d 959, 961, the tribal applicants sought a court order

prohibiting the federal agencies from providing the tribe funds and prohibiting the

tribe from disbursing casino profits until the tribe recognized them as members.  In

contrast, plaintiffs are seeking a much more constrained form of relief – a final

order that the BIA advise the NIGC that plaintiffs remain enrolled tribal members

and that disbursing their per capita income and minors’ trusts funds to others may

have been ultra vires acts by individuals of the Tribe’s Business Committee.

The Tribe argues that ordering the relief requested would impair the

interests of the Tribe and leave the Government open to inconsistent obligations.

(Tribe’s AOB p. 35) The Tribe’s argument is flawed. As argued, the Tribe has

undeniably speculated as to the federal defendants’ inconsistent obligations. 

“Speculation about the occurrence of a future event ordinarily does not render all

parties potentially affected by that future event necessary or indispensable parties

under Rule 19.” McLaughlin v. Int’l Ass’n of Machinists & Aerospace Workers,
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847 F.2d 620, 621 (9th Cir.1988); see also Puyallup Tribe of Indians v. Port of

Tacoma, 717 F.2d 1251 (9th Cir.1983), cert. denied, 465 U.S. 1049 (1984).  

Moreover, the relief sought would not leave the BIA open to inconsistent

obligations.  Pursuant to the NIGC’s requirements to investigate, plaintiffs seek a

final order that the BIA advise the NIGC that plaintiffs remain enrolled members

and payment of their per capita funds may have been ultra vires acts of

individuals. Any subsequent act is subject to speculation. The NIGC, an

independent agency of the Department of the Interior, and has the discretion to

investigate and enforce IGRA violations. Thus, the Tribe’s claim of enforcement

of a potential future event by another agency, is speculative and not concrete.

Contrary to the Tribe’s argument, the district court can review the governing

documents because the Assistant Secretary is the final arbiter and must interpret

tribal law involving the Tribe’s membership.  A district court also has the

authority to review the Tribe’s governing documents submitted to the agency.  See

for example, Seminole Nation v. Norton, supra, 223 F. Supp. 2d 122, 145, the

district court was required to interpret Article III of the Seminole Constitution. 

    The FAC alleges that the federal defendants have a duty to protect the

plaintiffs’ right to equal treatment in tribal membership benefits under ICRA.  (II

ER 73, ¶ 146) In plaintiffs’ case, the Assistant Secretary has taken the position: 

Failure to treat all members of the Band equally may be viewed as failure to
accord band members due process and equal protection as mandated by the
Indian Civil Rights Act of 1968 (25 U.S.C. § 1302)...withholding tribal
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benefits from enrolled members of the Band may be an illegal action outside
the authority of any officer of the Band, in which case sovereign immunity
would not apply to protect such officers from civil or criminal legal action. 

(II SER 154, emphasis added)

The federal defendants must approve the revenue allocation plan and ensure

its compliance.  See, Seminole Nation v. United States, 316 U.S. 286, 297 (1942)

(“Payment of funds at the request of a tribal council which, to the knowledge of

the Government officers charged with the administration of Indian affairs and the

disbursement of funds to satisfy treaty obligations, was composed of

representatives faithless to their own people and without integrity would be a clear

breach of the Government’s fiduciary obligation.”)  In United States v. Mitchell,

463 U.S. 206 (1983), the Supreme Court recognized the federal government’s

general trust obligation as follows:

[There is a] distinctive obligation of trust incumbent upon the Government
in its dealings with these dependent and sometimes exploited people.
Seminole Nation v. United States, 316 U.S. 286, 296 (1942). This principle
has long dominated the Government’s dealings with Indians. United States
v. Mason, 412 U.S. 391, 398 (1973); Minnesota v. United States, 305 U.S.
382, 386 (1939); United States v. Shoshone Tribe, 304 U.S. 111, 117-118
(1938); United States v. Candelaria, 271 U.S. 432, 442 (1926); McKay v.
Kalyton, 204 U.S. 458, 469 (1907); Minnesota v. Hitchcock, 185 U.S. 373,
396 (1902); United States v. Kagama, 118 U.S. 375, 382-384 (1886);
Cherokee Nation v. Georgia, 5 Pet. 1, 17 (1831).

Id. at pp. 225-226 (parallel citations omitted)

The Tribe’s revenue allocation plan was approved by the Department of the

Interior.  Under Section VII (A)(2) of the revenue allocation plan, “all duly
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enrolled members of the Band are entitled to receive a per capita distribution. 

Failure to issue a per capita payment to some members is in violation of the RAP.” 

(II SER 170)

In response to the IGRA violation, the federal defendants claim that

plaintiffs have a tribal remedy and can utilize the dispute resolution mechanism to

go to the Tribe’s general council. (II ER 102, fn 3) Plaintiffs disagree. The

plaintiffs have NO adequate remedy available.  The Intertribal Court of Southern

California, of which the San Pasqual Tribe is a member, does not have jurisdiction

to review the Tribe’s membership decisions or determine ICRA and IGRA

violations.  (II SER 272, ¶ 3)  Plaintiffs have already exhausted their “tribal”

review when they requested that the Tribe’s Business Committee take their unpaid

and diverted per capita claims to the General Council.   

According to the Tribe’s Business Committee’s letter dated July 12, 2011,

the plaintiffs’ per capita claims were denied and the denial is “final.” (II SER 156,

157) 

Attached to the July 12 letter was Resolution SP071011-02 which

purportedly “ratified” the Business Committee’s earlier ultra vires action of

diverting the plaintiffs’ monies and minors’ trust funds and gifting them to tribal

members. (II SER 163-164)  Copies of the July 12 letter denying the plaintiffs’

request to pay their per capita, and copies of the false certified resolution, were

forwarded to the Assistant Secretary and several individuals within the BIA and 
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NIGC to rely on as “official action.”  (II SER 159) Resolution SP071011-02 was

later withdrawn (See SER 177 “Mr. Emblem is correct that the Business

Committee resolutions attached to the Tribe’s July 12 decision do not accurately

reflect the General Council’s decision made at the July 10 meeting”) after a

confidential informant tribal member reported that the “official” action never

occurred.16   Plaintiffs consulted with an experienced gaming attorney and

immediately reported the fraudulent individuals’ acts to the BIA and the NIGC (II

SER 167) who have a duty to act (Seminole Nation v. United States, supra, 316

U.S. 286, 297) but the BIA has failed to do so.

Plaintiffs’ Fifth cause of action alleges:

147. Plaintiffs seek a final order that the Department of Interior/BIA must
acknowledge that at no time were the Plaintiffs removed from the federally
approved roll, and that the Plaintiffs are entitled to their per capita payments
under the RAP and IGRA, and/or under ICRA, and/or the Tribe’s
Constitution § 48.14 (e) which requires distribution of tribal assets to all
tribal members under the federally approved roll.

148. Plaintiffs further seek a final order that the BIA and the Department
of Interior must exercise its fiduciary responsibility and protect the
Plaintiffs’ right to equal treatment in tribal membership benefits.

(II ER 73)
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Hein v. Capitan Grande Band of Diegueno Mission, 201 F. 3d 1256 (9th

Cir. 2000) is dispositive of the Tribe’s Rule 19 motion because plaintiffs have 

alleged a claim solely against the federal defendants.  The Hein court ruled: 

We reverse the district court’s decision dismissing plaintiffs’ remaining
claims on appeal; those claims are brought only against the United States
and the Secretary of the Interior, and the Barona Group is not, pursuant to
Rule 19, an indispensable party with respect to these causes of action. In
particular, plaintiffs have asked the district court to compel the Secretary of
Interior to issue a ruling with respect to their tribal status and, relatedly,
their rights to a share of the proceeds of the Barona Group’s gaming
operations. That cause of action, as well as the cause of action against the
Secretary and the United States for breach of trust, remains properly before
the district court.  

Id. at p. 1258, emphasis added.

The Tribe has not objectively demonstrated that the injunctive relief sought

is any different than the Hein plaintiffs’ who sought a ruling of their right to share

of proceeds of the Barona Group’s gaming operations.  (Tribe’s AOB p. 52) 

Here, the Tribe is not a required party.  Tribes do not have authority to

conduct gaming in violation of IGRA, and as a result, individual tribal officials are

not immune from suit for IGRA violations. Davids v. Coyhis, 869 F.Supp. 1401,

1410-1411 (E.D.Wis.1994); Smith v. Babbitt, 875 F.Supp. 1353, 1363

(D.Minn.1995). (See also, II SER 154 – wherein the Asst Secretary acknowledged

in this case: “sovereign immunity would not apply to protect such officers.”)  

Indian gaming is not a sovereign right, but rather a privilege granted to 

Indian tribes by Congress under IGRA, and regulated by the federal government
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under the Indian commerce clause. IGRA does not create an entitlement to operate

gambling operations; it establishes the process and standards by which gambling

may be conducted on Indian lands. Thus, IGRA creates no liberty or property

interests for the Tribes.  Seminole Tribe of Florida v. State of Fla., 11 F.3d 1016,

1025, 1026 (11th Cir. 1994).

In plaintiffs’ case, the NIGC has already advised the Band:

The Band’s...revenue allocation plan...was approved by the Department of
the Interior on April 14, 2003.  Under Section VII (A)(2), all duly enrolled
members of the Band are entitled to receive a per capita distribution. 
Failure to issue a per capita payment to some members is a violation of the
RAP [revenue allocation plan].

(II SER 170)

Relief is warranted in this case because the NIGC defers to the BIA’s

official position. “In matters related to tribal membership issues the NIGC defers

to the official position of the BIA as the position of all federal government

agencies.” (II SER 170, emphasis added; see also II SER 259) 

Plaintiffs have already notified the NIGC of the potentially unlawful acts,

but the NIGC will not act without the BIA taking an official position.  Thus, a

final order that the BIA advise the NIGC that plaintiffs remained enrolled

members, and payment of their per capita and minors’ trusts funds may have been

ultra vires acts of individual business committee members, would provide the

plaintiffs their relief sought because the NIGC defers to the BIA’s “official”

position.  If the BIA takes no official action, Plaintiffs are without a remedy. They
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cannot assert their right to enforce IGRA because they do not have a private

independent right to sue the Tribe to enforce IGRA violations.  Only the NIGC has

the right to enforce IGRA violations.  See Hein v. Capitan Grande Band of

Diegueno Mission, supra, 201 F. 3d 1256, 1260.

Contrary to the Tribe’s claim, there is no “tribal law” involved which

governs the payment of gaming revenues in this case.  The Tribe does not define

who can be paid from gaming revenues.  Rather, according to the NIGC, IGRA

and the Tribe’s federally approved revenue allocation plan determine distribution

of per capita gaming funds which must be distributed equally among all enrolled

tribal members.  (II SER 170)  The BIA admits that plaintiffs are enrolled

members.  For purposes of per capita distribution, “[m]ember of an Indian tribe

means an individual who meets the requirements established by applicable tribal

law for enrollment...and is listed on the tribal rolls of that tribe if such rolls are

kept.”  (25 C.F.R. § 290.2)  Thus the documents are already before the district

court which can grant the relief requested because the ruling is ancillary to the

BIA’s final membership determination. 

Rule 19 plainly does not present a compulsory joinder issue under the facts

of plaintiffs’ case. The Tribe is not a required party because it was individual

members of the Tribe’s Business Committee’s ultra vires acts of gifting the

plaintiffs’ accrued and vested share of gaming revenues and minors’ trust funds

which appears to violate federal law, ICRA and IGRA.  As emphasized and
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demonstrated by the evidence, the Business Committee’s action of ratifying the

per capita distribution made to other tribal members on January 30, 2011 and

February 28, 2011 (II SER 16) occurred long before the Tribe’s Business

Committee sought “ratification” of the already implemented acts and long before

the individual members and falsely certified Resolution SP071011-02 as the

Tribe’s “official” action.  

Violation of federal laws is not an intratribal dispute.  As a matter of public

policy, the BIA should be held responsible to report known IGRA violations to the

NIGC, an agency within the Department of the Interior, to ensure compliance with

IGRA.  Cf., In re Sac & Fox Tribe of Mississippi in Iowa/Meskwaki Casino

Litigation, 340 F.3d 749 (8th Cir. 2003).  Any tribe which elects to reap the

benefits of gaming created by IGRA must comply with IGRA’s requirements. 

Indeed IGRA is clear that the right to conduct gaming operations is conditioned

upon a tribe’s willingness to abide by federal law and regulations.  

There is important public policy in play.  The BIA’s refusal to acknowledge

the reported and documented diversion of gaming funds under the Tribe’s revenue

allocation plan and failure to take an “official position” with the NIGC on the

matter will surely encourage other tribal governments around the country to do the

same thing – ignore IGRA and distribute gaming funds in any manner it chooses, 

which undermines Indian gaming and stability in the nation’s Indian tribes. 

Additionally, the Tribe itself is not a required party because it has an equal interest
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in ensuring that its individual governing members’ actions, and the BIA’s

approval of those actions, comply with federal law.  

The FAC also alleges a distinct cause of action against the BIA for its

supervisory authority in “approving” the Tribe’s revenue allocation plan because

as applied it creates an ICRA violation. Tribal members have a pecuniary interest

because they received per capita funds that belonged to the plaintiffs.  (I SER 73, ¶

145)  IGRA requires the BIA’s approval of revenue allocation plans. The Supreme

Court has suggested that aggrieved tribal members, in addition to pursuing tribal

remedies, may be able to seek relief from the Department of the Interior. Santa

Clara Pueblo v. Martinez, 436 U.S. 49, 66, fn 22 (1978).

Cohen’s Handbook on Indian Law (2005) § 4.01[2][b] at p. 213

acknowledges that a cause of action against the Bureau of Indian Affairs for their

approval of actions which violate ICRA is legally sound.  

In cases in which the Secretary of the Interior has the power to review tribal
membership provisions, there may be a cause of action against the Secretary
for approval of provisions that violate federal law, including the due process
and equal protection provisions of the Indian Civil Rights Act.

The Interior Board of Indian Appeals and a district court has held that ICRA, 25

U.S.C. § 1302, binds the Interior Department in its federal supervisory actions

over tribes.  See United Keetowah Band v. Muskogee Area Director, 22 IBIA 75,

83 (1992); Ransom v. Babbitt, 69 F. Supp. 2d 141, 153  (D.D.C. 1999). 

Accordingly, plaintiffs have alleged a declaratory and injunctive claim as a matter
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of law.  Any theoretical “interest” that the Tribe has alleged in the Fifth cause of

action could be protected by inviting the Tribe’s Business Committee to submit an

amicus brief so that the district court could shape relief if necessary.

VI. THE TRIBE’S CASES CITED FOR SOVEREIGN IMMUNITY
OR DISMISSAL ON RULE 19 GROUNDS ARE SIMPLY
INAPT TO THE UNIQUE CIRCUMSTANCES OF THIS CASE.

The Santa Clara Pueblo challenge cited by the Tribe17 involved children

applicants seeking membership because they were excluded as children born of

female tribal members.  Santa Clara Pueblo v. Martinez, supra, 436 U.S. 49.  In

Fondahn v. Native Village of Tyonek, 450 F. 2d 520, 521 (9th Cir. 1971),18 the

plaintiff claimed that the Village erroneously excluded her as a member.  The

court noted that her name was not on the federally approve tribal roll.  

In contrast, plaintiffs have vested rights as tribal members and remain on the

federally approved tribal roll – the plaintiffs are not applicants.  The removal of an

individual’s name from a tribal roll by a Bureau official incident to review of the

roll for Secretarial approval is an adverse action.  25 C.F.R. § 62.4(a)(2). 

Plaintiffs have been subject to an adverse final enrollment action by the federal

defendants.  

In unequivocal terms, the San Pasqual Tribe’s constitution by incorporating

Part 48 delegates final and conclusive membership decision-making authority to
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the Assistant Secretary.  The Tribe itself invoked federal agency jurisdiction, 25

C.F.R Part 62, to appeal the Regional Director’s decision which found that

plaintiffs should remain federally enrolled tribal members.  Therefore, the district

court’s review of the agency’s action and duties is an extension of the underlying

agency review that emanates from the Assistant Secretary’s decision, and is

reviewed under the arbitrary and capricious standard. See, Baciarelli v. Morton,

481 F.2d 610, 612 (9th Cir. 1973).

In Confederated Tribes of Chehalis v. Lujan, supra, 928 F.2d 1496,

1497-1498,19 the Quinault and the Quillehute Indians signed the Treaty of

Olympia creating a reservation.  President Grant issued an executive order

enlarging the reservation and required that it be for the use of the Quinault,

Quillehute, Hoh, Quit, and other tribes on the Pacific coast.  Several of the

affiliated tribes and individual tribal members filed an action seeking to enjoin and

prevent federal officials from dealing solely with the Quinault Indian Nation as the

governing body.  The Confederated Tribes case did not involve an express grant of

authority over an otherwise “sovereign” function.  Where the Tribe expressly

grants review to the federal government, a tribe’s waiver of sovereign immunity

may be limited to the issues necessary to decide the action brought by the tribe.  

McClendon v. United States, supra, 885 F.2d 627, 630. 
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In Shermoen v. United States, supra, 982 F.2d 1312, 1315,20 several actions

were challenged including the BIA's action to treat property as “two separate

reservations and the Yurok or Klamath Indians and the Hoopa Indians as two

separate tribes.”  Individuals and the Coast Indian Community of Yurok Indians

brought suit against the United States challenging the Hoopa-Yurok Settlement

Act of 1988 where Congress sought to resolve the legal conflicts of the

reservations.  Id. at p. 1314.  The problem was that the United States, as the only

named defendant, could not adequately represent the “competing interests”

between the tribes.  Id. at p. 1318.  In contrast, there is no competing interest 

because the federal defendants were required to interpret Part 48 and must argue to

uphold the Assistant Secretary’s decision.  

 Pit River Home & Agr. Cooperative Ass’n v. United States, supra, 30 F.3d

1088,21 involved an Association seeking federal agency approval that it was a

federally recognized tribe. After the district court held a two-day court hearing, the

court concluded that the Association was not a federally recognized tribe.  Id. at p.

1095.  In contrast, here, the court has concluded plaintiffs remain federally

enrolled tribal members.  (I ER 44-45 fn 6)

The Tribe’s cases cited for sovereign immunity or dismissal on Rule 19

grounds are not analogous to the unique circumstances of this case.  The
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determination of whether a party is required or is subject to dismissal is heavily 

influenced by the facts and unique circumstances of each case.  Pit River Home &

Agr. Cooperative Ass’n v. United States, supra, 30 F.3d 1088, 1098, citing Bakia

v. County of Los Angeles, 687 F.2d 299, 301 (9th Cir.1982).  Accordingly,

plaintiffs have demonstrated that the Tribe is not a required party.

CONCLUSION

The Tribe’s appeal should be dismissed for lack of jurisdiction.  The Tribe

never sought a stay of the district court order or mandamus review of its motion to

dismiss.  Alternatively, the interim agency order is advisory.  The defendants did

not advise the court that they could not preserve the status quo. Instead, the federal

defendant appellees entered the interim order to the fullest extent under the law

based on the authority granted by the Tribe in the Tribe’s governing documents. 

Consequently, the district court did not abuse its discretion in denying the Tribe’s

motion to dissolve the preliminary injunction.

The district court did not abuse its discretion in denying the Tribe’s motions

to dismiss plaintiffs’ first three causes of action which emanate from a final

agency decision. 

The district court also did not abuse its discretion in deferring ruling on the

Fourth and Fifth claims.  The district court found “given the difficult and highly

disputed nature of the jurisdictional and Rule 19 inquiries underlying the Fourth

and Fifth causes of action, it could defer ruling on the Tribe’s motion. The
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advisory committee’s note to Rule 19 provides grounds to defer ruling on whether

a party is required in some instances.  This is such a case.  

In any event, plaintiffs have established that the Tribe is not a required party

as to the Fourth And Fifth causes of action as a matter of law because of the

Tribe’s waiver of its “sovereign” function to determine tribal membership and

matters emanating from the agency’s membership determinations and approval of

the tribal roll, as granted under Part 48.

The Tribe is not a required party as to the Fourth claim to preserve the status

quo because the interim order is advisory and the Tribe has not established a

concrete injury.  The Tribe is not a required party as to the Fifth cause of action

because the ultra vires acts of its individual Business Committee members do not

involve the Tribe as a whole, and sovereign immunity, and the Tribe has an equal

interest in ensuring its tribal governing individuals and the federal defendants

comply with federal law. 

For all the foregoing reasons, this Court should deny the Tribe’s request to

reverse any of the decisions of the district court.  The Tribe has failed to

demonstrate the district court abused its discretion as a matter of law.

Dated: August 31, 2012. Respectfully submitted:
LAW OFFICES OF THOR O. EMBLEM

_________________________________
s/ Thor O. Emblem                                      
Attorney for Plaintiffs
E-mail: Thor@emblemlaw.com
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